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Preface

“In shelter and urban development and management
policies, particular attention should be given to the needs
and participation of indigenous people....”

(Habitat Agenda, paragraph 14).

In the course of the International Decade of the World's Indigenous People
(1995-2004), the international community has taken important steps towards
addressing the disadvantage of indigenous peoples and contributing to
improvements in their living conditions. The General Assembly in proclaiming
the Decade called for international cooperation to develop solutions to
problems faced by indigenous peoples and adopted the slogan “indigenous
people — partnership in action”. The present collaboration between UN-
HABITAT and the Office of the High Commissioner for Human Rights
(OHCHR) is a part of the growing effort of the United Nations system to work
together to incorporate indigenous rights and interests into their programmes.

The right to adequate housing has been recognized in article 11 of the
International Covenant on Economic, Social and Cultural Rights and in other
international instruments. Having a secure place to live, is one of the funda
mental elements for human dignity, physical and mental health and overall
quality of life, which enables one's development. Against this backdrop, in
2002, the Commission on Human Rights appointed an independent Special
Rapporteur on adequate housing, whose mandate is to focus on the realization
of adequate housing as a component of the right to an adequate standard of
living, worldwide. To support the efforts by governments, the civil society and
the national human rights ingtitutions towards the full and progressive
realization of the right to adequate housing, UN-HABITAT and OHCHR
established the United Nations Housing Rights Programme (UNHRP) in 2002,
under which the present research project has been realized.

As part of the effortsto promote the full and progressive realization of the
right to adequate housing globally, the particular concerns of indigenous
peoples — their generally poor housing situation, their vulnerability as groups
affected by displacement, the insecurity of tenure they often have over their
traditional homelands, and the culturally inappropriate housing alternatives
offered by the authorities — have emerged repeatedly as important issues. Indi-
genous peoples themselves have called upon the United Nations to recognize
and respect their rights to lands and resources, a right that would assure them
the basis for adequate and appropriate housing and living conditions.

The present report, “Indigenous peoples’ right to adequate housing — A
globa overview”, is a preliminary effort to identify whether, and to what
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extent, indigenous peoples enjoy the right to adequate housing in different
regions of the world and identify strategies that might assist in the realization of
this right. The report includes seven case studies on the status of housing for
indigenous peoples — in practice and in law — and includes information about
policies and programmes aimed at addressing their needs and disadvantage.
The preliminary findings and recommendations of this report were presented to
the 3 session of the Permanent Forum on Indigenous Issues and were greatly
appreciated by the members and participants of the Forum.

This report constitutes a preliminary but important first step toward
understanding the relationship between all economic, social and cultural rights
and the progressive realization of the right to adegquate housing of indigenous
peoples, and to improving their living conditions worldwide. The report calls
for further attention to be given to this critical human rights concern and above
al, it cals for renewed commitment from the international community to
improve the living conditions of the world’ s indigenous peoples.

We wish to express our appreciation and gratitude to all those who have
contributed to the preparation of this report.

A G %

AnnaKajumulo Tibaijuka Louise Arbour

Executive Director
United Nations Human Settlements
Programme (UN-HABITAT)

United Nations High Commissioner
for Human Rights
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‘Accession’ isthe act whereby a state accepts the offer or the
opportunity to become a party to a treaty already negotiated and signed
by other States. It has the same legal effect asratification. Accession
usually occurs after the treaty has entered into force. The Secretary-
General of the United Nations, in his function as depositary, has also
accepted accessions to some conventions before their entry into force.
The conditions under which accession may occur and the procedure
involved depend on the provisions of the treaty. A treaty might provide
for the accession of all other states or for alimited and defined number
of states. In the absence of such a provision, accession can only occur
where the negotiating states were agreed or subsequently agreeonitin
the case of the state in question. See also succession, ratification and
signatory (UN-HABITAT, 2002c.).

The preferred term to describe themselves of indigenous peoplesin
India, rather than ‘ scheduled tribes and castes’

Assembly of First Nations. The national representative organization of
the First Nationsin Canada.
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only be made with the agreement of the party the amicus curiaeis
supporting, and that argument comes out of the time allowed for that
party's presentation to the court (<http://dictionary.law.com/>).
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Women; and

Committee on the Elimination of Discrimination against Women.
Center for Minority Rights Development. An international NGO that
works to secure the rights of ethnic, religious and linguistic minorities
and indigenous peoples worldwide, and to promote cooperation and
understanding between communities.

Committee on the Elimination of Racial Discrimination.

Committee on Economic, Social and Cultural Rights.
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Commission on Human Rights.

Canadian Human Rights Commission
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Canada Mortgage and Housing Corporation.

Community Mortgage Program (the Philippines).

Consgjo de Desarrollo de las Nacionalidades y Pueblos del Ecuador
(Council for the Development of Ecuadorian Nationalities and
Peoples).

Centre on Housing Rights and Evictions.

Confederacion de Nacionalidades Indigenas del Ecuador (Confedera-
tion of Indigenous Nationalities of Ecuador).

Confederacion de Nacionalidades Indigenas de la Amazonia
Ecuatoriana (Confederation of the Nationalities | ndigenous to the
Amazon of Ecuador).

Commonwealth-State Housing Agreement (Australia).

Department of Indian and Northern Devel opment (Canada).

Used in the Australian context: A geographic |ocation, bounded by
physical or cadastral (legal) boundaries, and inhabited or intended to be
inhabited predominantly by indigenous people, with housing or infra-
structure that is either owned or managed on a community basis. This
definition covers discrete communities in urban, rural and remote
aress.

United Nations Economic and Social Council.

“The Mexican gjido was established under the land reform of 1915. It
granted agrarian communities the right to farmland in perpetuity.
Members of the community had the right to cultivate land but not to
sdll it. Urban development has increasingly led to cities spreading onto
gjido land and many ejidatarios have illegally sold out. This has
created a major problem for the authorities.” (UN-HABITAT, 2003a:
Xii.).

Temporary houses (Kenya).

Economic, Social and Cultura Rights.

Ejército Zapatista de Liberacion Nacional (Zapatista National
Liberation Army).

Fiduciary duty arises when one party has placed a special trust and
confidence in another party to act on their behalf and in their best
interest (Canada).

Comprised of four main groups, excluding the Inuit in the North and
the Métis. These groups each contained many tribes and adapted to
their different environments. The four main groups were subdivided by
the following geographic areas: the Pacific coast and mountains; the
plains; the St. Lawrence valley and the North-East Woodlands (broad
region, encompassing the woods near the Atlantic/Maritimes to the
tree-line in the Arctic) (<http://www.free-definition.com/First-Nations-
of-Canada.html>).

Second United Nations Conference on Human Settlements.
Home Insurance Guaranty Corporation (the Philippines).
Virusthat causes acquired immune deficiency syndrome (AIDS).
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Definition varies between countries and regions, and is political rather
than semantic. UN-HABITAT encourages the use of a harrow
definition in developing countries, e.g., of the type used by the Uni ted
Nations for statistical purposes (for more details, see UNCHS, 2000):

“ households without a shelter that would fall within the scope of living
quarters. They carry their few possessions with them sleeping in the
streets, in door ways or on piers, or in any other space, on a more or
less random basis’ ( United Nations, 1998: 50). In devel oped countries
awider definition is more appropriate, e.g., “ Homelessnessis the
absence of a personal, permanent, adequate dwelling. Homeless people
are those who are unable to access a personal, permanent, adequate
dwelling or to maintain such a dwelling due to financial constraints
and other social barriers...” (Avramov 1996: 71, cited in FEANTSA,
1999: 10.).

Government housing provider in Western Australia

United Nations Human Rights Committee.

The Human Rights and Equal Opportunity Commission (Australia).
Housing and Urban Development Coordinating Council (the
Philippines).

International Covenant on Civil and Political Rights.

International Convention on the Elimination of All Forms of Racial
Discrimination.

International Covenant on Economic, Social and Cultural Rights.
Instituto Ecuatoriano de Reforma Agraria y Colonizacion (Land and
Colonizing Institute) (Ecuador).

Ingtituto Ecuatoriano de seguridad Social (Nationa Institution of
Social Security) (Ecuador).

International Labour Office.

Ingtituto del Fondo Nacional de la Vivienda para los Trabajadores
(National Housing Institute Fund for Workers) public services program
created in 1972 to establish a credit system that allows workers access
to housing (Mexico).

Housing that begins informally, without atitle deed or services, and
which the members of the household design, finance and often build
with their own hands. Such housing usually belongs to the poor and
gradually improves over time. In this report, the termis used
synonymously with self-help and spontaneous housing (UN-
HABITAT, 2003a).

Indigenous Peoples Rights Act (the Philippines).

Kalinga Mission for Indigenous Children and Y outh Devel opment, Inc.
(the Philippines).

Landlord (male), landlady (femal€e), someone who rents property to a
tenant.
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Mestizo

MIDUVI

NACHU
NCIP
NGO
NHMFC
NSP
OECD
OHCHR
Owner

PCUP
PRODEPINE

PUSH
Ratification

RCAP
Regalian Doctrine

Reindeer-herding
or reindeer
husbandry

SAAP

Xiv

Term of Spanish origin which describes peoples of mixed European
and Amerindian racial descent. In colonial Latin America, the term
originally referred to the children of one European and one Amerindian
parent. Today, however it refersto al people with a significant amount
of both European and Amerindian ancestry in Latin America. (Mexico
and Ecuador) (<http://www.free-definition.com/Mestizo.html >; see
also: <http://www.webster-dictionary.org/definition/mestizo>).
Ministerio de Desarrollo Urbano y Vivienda (Ministry of Urban
Development and Housing).

National Cooperative Housing Union Ltd. (Kenya).

National Commission on Indigenous People (the Philippines).
Non-governmental organization.

National Home Mortgage Finance Corporation (the Philippines).
National Shelter Program (the Philippines).

Organisation for Economic Cooperation and Devel opment.

Office of the United Nations High Commissioner for Human Rights.
Those with legal or de facto right to occupy, let, use or dispose of a
dwelling. Thisincludes those who are in the process of acquiring the
right to ownership (e.g., through payments on a mortgage).
Presidential Commission for the Urban Poor (the Philippines).
Proyecto de Desarrollo de Los Pueblos Indigenas y Negros del
Ecuador (Development Project for Indigenous and Black Peoples of
Ecuador).

Philippine Undertaking for Social Housing.

‘Ratification’ defines the international act whereby a state indicates its
consent to be bound to atreaty if the parties intended to show their
consent by such an act. In the case of bilateral treaties, ratification is
usually accomplished by exchanging the requisite instruments, whilein
the case of multilateral treaties the usual procedure isfor the depositary
to collect the ratifications of al states, keeping all parties informed of
the situation. The institution of ratification grants states the necessary
time-frame to seek the required approval for the treaty on the domestic
level and to enact the necessary legislation to give domestic effect to
that treaty. See also accession, succession and signatory (UN-
HABITAT, 2002c).

Royal Commission on Aboriginal Peoples (Canada).

Legal doctrine allowing the Crown to make legal claimsto land it
acquired through conquest (the Philippines).

Traditional occupation of indigenous peoples of Scandinavia,
representing a core aspect of Saami culture. Reindeer herding involves
following the migration patterns of the reindeer throughout the year.
Reindeer hides are used for clothing and handicrafts; the meat is used
for food.

Supported Accommodation Assistance Program (Australia).
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SALIGAN
Secure tenure
SIISE

Signatory

SILCA
SIPAT

Slum

Socia housing

State party

Sub-Commission

Succession

Contents

Sentrong Alternatibong Lingap Panlegal (Alternative Legal Assistance
Center) (the Philippines).

“[T]heright of all individuals and groups to effective protection by the
Sate against unlawful evictions” (UN-HABITAT, 2002d: 6.).

Sstema Integrado de Indicadores Sociales del Ecuador (Social
Indicators System of Ecuador).

A ‘Signatory’ to atreaty which has yet to be ratified or acceded to has
not yet consented to be bound by the treaty. However, it is ameans of
authentication and expresses the willingness of the signatory state to
continue the treaty-making process. The signature qualifies the
signatory state to proceed to ratification, acceptance or approval. It also
creates an obligation to refrain, in good faith, from acts that would
defeat the object and the purpose of the treaty. See also accession,
succession and ratification (UN-HABITAT, 2002c.).

Survey of Living Conditionsin the Arctic (Saami).

Sustainable Indigenous Peoples Agricultural Technology (the
Philippines).

Poor quality housing, e.g. “ a contiguous settlement where the
inhabitants are characterized as having inadequate housing and basic
services. A slumis often not recognised and addressed by the public
authorities as an integral or equal part of the city” (UN-HABITAT,
2002d: 6.).

A vague term increasingly reserved for housing that is developed by
non-profit making institutions, predominantly for the poor. The i ngtitu-
tions involved may range from educational institutions, through
charities, to housing associations and cooperatives. However, some-
timesthe termis applied to al formal housing built for poor people,
and sometimes to all kinds of housing built by non-profit organizations.
In Latin America, the term socia -interest housing is occasionally used
meaning, formal housing built for poor people and often subsidized,
but produced by private sector companies. In thisreport, the termis
confined to private non-profit making institutions building housing for
poor people (UN-HABITAT, 2003a.).

When a government ratifies or accedes to an international treaty it
becomes a“party” to the treaty, and thusis referred to as a“ State
party”.

Sub-Commission on the Promotion and Protection of Human Rights.
Until 1999 known as the Sub-Commission on the Prevention of
Discrimination and Protection of Minorities.

‘Succession’ is ameans by which a State automatically and
immediately becomes a State Party to particular international
instruments when that State succeeds or separates from a State Party to
that particular international instrument (for example, the Czech
Republic and Slovakia are State Parties by succession to all
international instruments to which Czechoslovakia was a State Party).
See also accession, ratification and signatory (UN-HABITAT, 2002c).
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Tenant

Terra nullius

UDHA
UNCHS

UNDP
UN-HABITAT
VAT

Vecindad

WHO
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Households paying a prearranged rent for the exclusive occupation of
all or part of adwelling unit. Thistenure also includes both formal and
informal situations. That isto say, the term renting embraces house-
holds who pay aregular sum of money to alandlord whether the land-
lord is agovernment institution, a cooperative or a private individual
and irrespective of whether aformal contract has been issued. A land-
lord in a self-help settlement who has established a verbal contract with
the tenant is still alandlord. So long as the tenant recognizes that there
isacontractual relationship with another individual who has ownership
rights over the property and aregular payment is being made, the dis-
tinction between owners and tenantsis areal one (UN-HABITAT,
20033).

A doctrine that, as applied to indigenous peoples, holds that indigenous
lands are legally unoccupied until the arrival of a colonial presence,
and can therefore become the property of the colonizing power through
effective occupation.

Urban Development and Housing Act (the Philippines).

United Nations Centre for Human Settlements (Habitat), since 2002
known as the United Nations Human Settlements Programme (UN-
HABITAT).

United Nations Development Programme.

United Nations Human Settlements Programme.

Value Added Tax: aform of indirect tax applied to the value added at
each stage of production (primary, manufacturing, wholesale and
retail), (Saami) (http://traveltax.msu.edu/vat/vat.htm>).

Tenement houses, where the rooms all open onto one big patio or
courtyard where tenants share amenities such as washrooms and
laundry, often of lower quality. “ Following institution of rent control
by the government during World War |1, investors often abandoned the
vecindad market, depleting an already poor housing stock.” (Mexico).
World Health Organization.
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Executive summary

1. This study was undertaken within the framework of the United
Nations Housing Rights Programme — a joint initiative of UN-HABITAT and
the OHCHR. The study includes a review of relevant literature, identification
of case studies, the collection of primary data through direct contacts with
organizations/networks of indigenous peoples and the Permanent Forum on
Indigenous Issues.

2. The report provides a globa overview of the housing and related
living conditions of indigenous peoples and an assessment of the extent to
which indigenous peoples housing rights are recognized and implemented.
Where possible and relevant, the study focuses on the experiences of indigen-
ous women, who often bear the brunt of poor housing conditions, and includes
a gender perspective. Despite the importance of housing in the everyday lives
of indigenous peoples and the deep connection between housing and land
rights, this study appears to be the first globa research report specifically
devoted to the housing conditions of indigenous peoples.

3. The socio-economic disadvantage experienced by indigenous
peoples across the world can be traced to both the historical and contemporary
dispossession of indigenous peoples from their lands and the exclusion of indi-
genous peoples from economic activity. The expropriation of indigenous
peoples lands for development purposes without adequate compensation
measures is particularly harmful to the socio-economic status of indigenous
peoples. The dispossession of indigenous peoples from their lands has robbed
them of the ability and opportunity to use their own resources to further their
own development. This has deeply affected their ability to access and maintain
adequate housing and it is one of the central causes of their inadequate housing
conditions. Because the enjoyment of adequate housing is intertwined with
indigenous peoples access to and control over resources, housing must be
understood as an integral component of the right to land — the cornerstone of
indigenous peoples’ struggles around the world.

4. Indigenous peoples' right to housing is protected under two inter-
national human rights legal frameworks:. international legislation pertaining to
housing rights and international legidation pertaining to indigenous peoples.
The rights of indigenous women are protected within each of these frameworks
through provisions on non-discrimination and equality. There are several inter-
national human rights documents pertaining to the right to adequate housing
which are reviewed in this report, as well as anumber of human rights instru-
ments pertaining specifically to indigenous peoples that include important
references to the right to adequate housing and related rights and principles.
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5. More than half the report contains reviews of specific housing

conditions of indigenous peoples in different regions of the world. The seven
case studies are drawn from ten countries; Australia, Canada, Ecuador, Finland,
Kenya, Mexico, Norway, the Philippines, the Russian Federation and Sweden.
Each of the case studies covers the following elements:

a) A brief historical overview of the status of indigenous peoplesin
that region or country, with specific attention paid to the evolution of their
housing and land rights.

b) An overview of housing and other relevant living conditions of
indigenous peoples, with specific attention paid to the various elements of
the right to adequate housing, as defined under international law,
including inter alia: security of tenure, accessibility, affordability and
cultural adequacy. Where possible and relevant, information is provided
regarding gender specific housing experiences pertinent to indigenous
women, including information regarding women's rights to own and
inherit land, housing and property. Examples of forced eviction are also
highlighted.

¢) Anoverview of pertinent national laws, legal cases, policies and
programmes pertaining to indigenous peoples housing rights. Where
possible and relevant, information about initiatives that have been
effective in improving the housing conditions of indigenous peoples is
also provided.

6. The case studies revea that while indigenous peoples and communi-

ties across the world are culturally distinct, there are common traits in the way
their right to housing is violated. Below follows a brief list of observation of
the most prominent similarities (applying to al, or at least most, indigenous
peoples situations reviewed):

XViii

a) erosion of indigenous culture and identity;
b) lack of self-determination and exclusion from decision-making;

¢) discrimination and inequality in almost al aspects of housing
(including: laws and policies which have discriminatory effects, disrim-
inatory allocation of resources for housing including credit and loans and
discriminatory practices of private landlordsin the rental marke);

d) inferior standard of living compared to the non-indigenous popu-
lation (such disadvantage spans the social spectrum: health, education,
employment and housing);

€) indigenous poverty and housing disadvantage is related to the
dispossession of indigenous peoples from their lands (often leading to
rural-urban migration);

Indigenous peoples right to adequate housing



f) widespread inadequate (and often intolerable) housing condi-
tions (in terms of security of tenure, affordability, habitability, availability
of services, accessibility, location, and cultural adequacy);

g) indigenous women encounter further barriersin terms of housing
access as aresult of sex-based discrimination in laws, customs and tradi-
tions;

h) increase in rural-urban migration (as aresult of extreme poverty,
the deterioration and dispossession of lands, forced evictions, employment
prospects, and the centralization of services in cities, combined with the
genera lure of ‘city life’);

i) domestic violence (in particular violence against women) is
identified as one of the most serious and pressing issues facing indigenous
women in their communities;

j) forced evictions is one of the most egregious housing rights
violations facing indigenous peoples across the world, in both rurd and
urban settings (often resulting from development projects such as
hydroel ectric dams, mining, and logging);

k) forced evictions and the dispossession of lands have particularly
severe impacts on indigenous women (who often as a result get an
increased workload as they must walk long distances to find alternate
sources of water or fuel wood, or are driven out of income-earning pro-
ductive activities and into a situation of economic dependence on men);

I) athough the States examined in the case studies haveratified or
acceded to key international human rights instruments of general applica
tion such as the ICESCR, the ICERD, the CEDAW, the ICCPR, and three
of the States have also ratified or acceded to ILO Convention No. 169;
this has not resulted in the immediate enjoyment of the right to adequate
housing by indigenous peoples,

m) indigenous peoples’ rights are protected in national constitutions
or in legidation specific to indigenous peoples in many of the States
reviewed, and several of these States have also enshrined the right to
housing in their constitutions, however, implementation of these legal
provisions remains a major problem;

n) although there are examples of indigenous peoples who have
used the courts to enforce their housing rights, it appears that they are not
doing so in large numbers — and the results of litigation on issues related
to indigenous land and housing rights have been quite mixed;
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0) the most successful housing programmes and projects are those
that have involved indigenous peoples in meaningful and diverse ways;
and

p) housing policies and programmes require sufficient allocation of
resources to achieve success.

7. The report concludes by providing a series of recommendations.
These are largely aimed at governments, although some are directed at other
relevant stakeholders such as financia institutions, indigenous communities
and leaders, non-governmental organizations (NGOs), or the United Nations
system. The recommendations have been organized asfollows:

a) general issues,
identity and self-determination;
participation in decision-making processes;
discrimination and inequality;
the relation between land and housing;
b) housing and living conditions;
- addressing poverty;
ensuring housing adequacy;
urban housing;
violence against women;
forced evictions;
c) mattersof legislation;
international law;
national law;
d) housing policy and programmes; and
€) other matters.

8. Thisreport offers a variety of recommendations on how the housing
rights situation of indigenous peoples can be addressed States and other
stakehol ders are encouraged to initiate or continue discussions with indigenous
communities about how these recommendations can best be implemented.
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l. Introduction

In the last two decades, indigenous peoples worldwide have been successful in
bringing about legal changes in favour of their human rights and spedfic
situation. However, in most countries indigenous peoples still constitute one of
the most disadvantaged groups. Their disadvantage is experienced in all realms
— economic, social, political, environmental and cultural — and is reflected
clearly in their housing conditions. This report provides a globa overview of
these conditions, in an attempt to determine the extent to which indigenous
peoples’ housing rights are recognized and implemented.

The report exposes the profound connection between indigenous peoples
rights to land and housing. It demonstrates that in amost every region of the
world, the dispossession of indigenous peoples from their lands has had aripple
effect and resulted in inadequate housing conditions for indigenous peoples.
Whether in Australia, Canada, Ecuador, Finland, Kenya, Mexico, Norway, the
Philippines, the Russian Federation or Sweden, indigenous peoples often lack
security of tenure and live constantly with the threat of forced eviction from
their homes and/or lands. In many States, indigenous peoples live in over-
crowded houses, that are in poor condition and that often have neither schools
nor hospitals nearby. The report also exposes that indigenous women and men
continue to face discrimination in most aspects of housing. Housing and
development policies and programmes either discriminate against indigenous
peoples directly or have discriminatory effects. The report also reveals that the
loss of traditional lands and housing contributes to the increased migration of
indigenous peoples to urban centres, where barriers to adequate housing (such
as unemployment/poverty, discrimination, and lack of affordable and adequate
housing) are particularly acute.

Indigenous women bear the brunt of these inadequate conditions. At the
same time, they experience gender specific problems, such as domestic
violence, and discrimination and inequality as a result of ingtitutional and
cultural factors which often curtail or prohibit women's access to, control over
and the right to inherit land, property and housing.

The report also uncovers that these inadequate and discriminatory
conditions prevail even in those States where there are domestic laws and
mechanisms aimed at promoting equality and protecting against discrimination
in housing and/or legidation recognizing land title rights for indigenous
peoples. In many instances, States have also ratified international conventions
or treaties that secure the housing and land rights of indigenous peoples, but
these international legal obligations often appear to fall on the wayside in the
face of international trade agreements and devel opment interests.
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In addition to this introductory chapter, the report is divided into five
chapters:

Chapter 11 isintended to provide context for the proceeding chapters of
the report. It outlines definitions of “indigenous’ and then provides an over-
view of the living conditions of indigenous peoples. Though this section is just
a snapshot, it establishes the disadvantage experienced by indigenous peoples
worldwide, highlighting in particular, their disproportionate poverty situation.

Chapter 111 of the report provides an overview of international law
pertaining both to indigenous peoples and to housing rights. The objective of
this chapter is threefold:

to provide an overview of the meaning and content of the right to
adequate housing as established in law;

to identify the international norms that are available to assist indigenous

peoplesin claiming and enforcing their housing rights; and

to identify gaps or weaknesses in these instruments with regard to

indigenous peoples from a gender perspective.
This chapter examines relevant international treaties and conventions and the
work of treaty monitoring bodies, relevant United Nations documents including
those from the Commission on Human Rights, world conferences’ documents,
and the reports of the United Nations Special Rapporteurs. Information about
the “draft declaration on the rights of indigenous peoples’ and a gender analysis
of each of these international instrumentsis also provided.

Chapter IV constitutes the main part of the report and is focused on case
studies on the housing situation of indigenous peoples in ten countries in
different regions of the world: Australia, Canada, Ecuador, Finland, Kenya,
Mexico, Norway, the Philippines, the Russian Federation and Sweden.

Chapter V draws conclusions on the situation of indigenous peoples
housing rights on the basis of the case studies and highlights common problems
and emerging themes. These conclusions are used to develop recommenda
tions, in chapter VI, for international and national actors that aim at a better
promotion, protection and fulfilment of indigenous peoples housing rights.

l.A. Methodology

The methodology of the research on which this report is based was informed by
its global scope. The following activities were undertaken:

Background literature review: A preliminary literature review was
undertaken for two purposes:
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to assess the extent to which housing is discussed in literature pertaining
to indigenous peoples; and

to assess which countries might lend themselves to informative case
studies.

I dentification of case studies: The results from the literature review were
measured against four criteria:

geographical diversity;

the identification of housing as a significant issue of concern by the
indigenous peoplesin a particular region;

the researchers’ contacts within the region/country; and

the availability of information in English, French and/or Spanish (the
languages spoken by the researchers involved).
Using these criteria, seven case studies were identified.

Secondary sources. Once the case studies were selected, extensive
research was undertaken to locate relevant secondary sources. In a number of
cases there was only limited information about housing conditions specifically,
which then required the researchers to extrapolate from related materials on
issues such as: land rights, self-determination, women'’s rights and development
and infrastructure projects.

Primary sources. A questionnaire was developed and distributed to
various stakeholders. The shape and structure of the case studies were based on
the responses received. As the case studies were being developed, the
researchers contacted relevant experts, NGOs and indigenous peoples, for clari-
fications, comments and further resources, especially on those issues raised by
the questionnaire.

|.B. Obstacles

This research was not without difficulties. While the scope of the project re
quired a case-study approach, it was difficult to determine in advance, whether
the case studies would be representative of the wideranging housing issues
confronting indigenous peoples. The researchers also had to grapple with the
often ambiguous or complex legal landscape governing indigenous peoples and
housing. In many cases, though there might be specific legisation on indigen
ous peoples rights, mainstream laws regarding non-discrimination, equality
and housing also apply. Difficulties al'so arosein accessing primary or second-
ary sources regarding indigenous women’s housing. Most NGOs that focus on
housing do not focus on indigenous peoples housing. Few indigenous
organizations focus specifically on housing and even less focus on women’'s
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housing. Most frame their struggle in terms of broader issues such as self-
determination, land rights, and economic empowerment. Indigenous women's
organizations also tend to concentrate on broader issues, albeit from women's
perspectives. Gender-specific issues tend to focus on violence against women,
though there is an increasing amount of information on women'’s rights to use,
own and inherit land and property.

Because of these obstacles, the researchers were often required to piece
together information in order to develop a good picture of the status of housing
rights for indigenous people worldwide. For this reason, this report is prelimin-
ary in nature. That being said, it does provide a good foundation and overview
of indigenous housing in different regions of the world and certainly sets the
stage for more in-depth research, analysis and action pertaining to indigenous
peoples housing rights.
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Il. Context

II.LA. Who are indigenous peoples?

The United Nations estimates that there are at least 300 million indigenous
people in more than 70 countries worldwide.* The working definition of ‘indi-
genous peoples proposed by the United Nations Sub-Commission Special
Rapporteur on the Problem of Discrimination Against Indigenous Populations
Mr. Martinez Cobo, is as follows:
“Indigenous communities, peoples and nations are those which,
having a historical continuity with pre-invasion and pre-colonial
societies that developed on their territories, consider themselves
distinct from other sectors of the societies now prevailing in those
territories, or parts of them. They form at present non-dominant
sectors of society and are determined to preserve, develop and
transmit to future generations their ancestral territories, and their
ethnic identity, as the basis of their continued existence as peoples,
in accordance with their own cultural patterns, social institutions
and legal systems.”

He continues by saying that:

“Historical continuity envelops the notion that the indigenous
existence is a current, ongoing and persistent distinction comprised
of one or more of the following factors:

a) full or partial occupation of ancestral lands;

b) common ancestry among the original occupants of these lands;

¢) general culture or way of life in specific manifestations (such as
religion, living under a tribal system, membership of an indigenous
community, dress, means of livelihood, lifestyle, etc.);

d) language (whether used as the only language, as mother-tongue,
as the habitual means of communication at home or in the family, or
asthe main, preferred, habitual, general or normal language);

€) residence in certain parts of the country, or in certain regions of
the world;

f) other relevant factors.”

ILO Convention No. 169 uses the terms ‘indigenous and tribal peoples
and states that people are considered indigenous either because they are the
descendants of those who lived in the area before colonization, or because they
have maintained their own social, economic, cultural and political institutions
since colonization and the establishment of new states.

Article 2 of ILO Convention No0.169 states that, “ self-identification as
indigenous or tribal shall be regarded as a fundamental criterion for de
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termining the groups to which the provisions of this Convention apply.” The
UNDP has recognized that no single accepted characterization of indigenous
peoples captures their diversity. Therefore, in accordance with indigenous
peoples perspectives, self-identification as indigenous or tribal has been used
asamain variablein any definition.?

|I.B. Living conditions today

Indigenous peoples today live under conditions of severe disadvantage relative

to others.*
“Indigenous peoples have been deprived of vast landholdings and
access to life-sustaining resources, and they have suffered historical
forces that have suppressed their political and cultural institutions.
As a result, indigenous peoples have been crippled economically and
socially, their cohesiveness as communities has been damaged or
threatened and their integrity of their cultures has been undermined.
In both industrial and less developed countries, the indigenous
populations are almost invariably on the lowest rung of the
socioeconomic ladder, and are on the margins of power.”°

In amost every country, indigenous peoples are more likely than the rest
of the population to have low incomes, poor physical living conditions, less
valuable assets, less and poorer access to education, heath care and related
services, worse access to markets for labour, land, credit and a range of other
goods and services, and weaker political representation, and in many circum-
stances, also experience systemic discrimination.’

Poverty is one of the characteristics that most defines the lives of indigen-
ous peoples? In many Latin American countries, for example, indigenous
peoples are often disproportionately poor as reflected intable 1.

Africa has some of the highest poverty levels for indigenous peoples in
the developing world. In Namibia, the San indigenous communities have the
lowest income in the country and record a Human Development Index rate that
is nearly half the rate recorded for the next highest group. Indigenous peoples

a It should be noted that many measures of poverty are not culturally appropriate for
indigenous peoples. For example, a certain housing structure might be deemed unhabitable
by other population groups, while it might be deemed adequate by indigenous peoples. The
best measures of indigenous poverty are those undertaken by indigenous peoples themselves.
It should also be noted that many indigenous peoples do not consider themselves to be poor,
but rather victims of impoverishment processes such as land dispossession. Their richness
comes from their resources, unique knowledge and know-how and their cultures which have
special values and strength. On this point see: Vinding, 2003.
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in Asia and the Pecific also experi- Table 1. Percentage of the population
ence high rates of poverty. In India, living in poverty (selected Latin American
indigenous peoples are more likely  countries)

to be poor with much worse social  Country Indigenous Non-indigenous
indicators” Indigenous women, Bolivia 64 48
who experience multiple and inter-  Guatemala 87 54
secting forms of oppression — Mexico 81 18
because they are indigenous and Panama 84 32
because they are women’ — Pemu 79 50
experience extreme and dispropor- Paraguay 37 11
tionate poverty_8 Source: Psacharopoul os and Patrinos, 1994.

Globaly, indigenous peoples

struggle to achieve equal levels of education with mgority groups. For
example, in Mexico, 63 per cent of the indigenous population is illiterate
compared to 42 per cent of the non-indigenous population. In Colombia, the
primary school enrolment rate for indigenous children is just 11.3 per cent and
44 per cent of adults in the indigenous population are illiterate. In Peru, the
national average illiteracy rate is 13 per cent but among the indigenous
population it reaches 33 per cent, and in the case of indigenous women it is 44
per cent.

Indigenous peoples also suffer from poor health and are often excluded
from health care services. The infant mortality rate in Canada for indigenous
children is twice as high as for the population as awhole. In Australia, for the
three-year period, 1999-2001, the indigenous infant mortality rate of 12.7 infant
deaths per 1,000 live births was 2.5 times the non-indigenous rate of 5.0.° In
Peru, 27 per cent of al children under the age of five suffer chronic malnutri-
tion. This number jumpsto 70 per cent in the Amazon region of Peru where the
majority of the population are indigenous™ Life expectancy rates are also
much lower for indigenous peoples. Life expectancy for Inuit mades in Canada
is 67.7 years as compared to an average of 76.3 years for all Canadian males.
In Australia, indigenous males born in 1999-2001 could be expected to live to
56.3 years, almost 21 years less than the 77.0 years expected for all males. The
expectation of life at birth of 62.8 years for indigenous femalesin Australiawas
amost 20 years less than the average life expectancy of 82.4 years for al
Australian females.”®

b. In India, indigenous peoples refer to themselves by the term ‘Adivasis wheress,
officially they are referred to as ‘ scheduled castes and tribes'.
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II.C. Indigenous peoples and land

Lands, territories and resources are of spiritual, social, cultural, economic and
political significance to indigenous peoples and are inextricably linked to their
identity and continued survival."* The severe socio-economic disadvantage
experienced by indigenous peoples across the world (as described above) can
be traced — at least in part — to the historical and contemporary dispossession of
indigenous peoples from their lands and ther corresponding loss of resources
and modes of production.

Historically, the dispossession of lands occurred through a variety of
means. In many cases, the colonizers used military force to secure ‘ownership’
of indigenous lands, territories and resources. Occasionally treaties were con
cluded. Territory that remained was diminished further by forcible or coerced
removal, relocation and allotment.

In contemporary times, dispossession of indigenous lands and resources
occurs when, inter alia:
States fail to recognize indigenous rights to lands, territories and
resources and fail to issue the corresponding land titles

States assert a power to extinguish the land titles and rights of the indi-
genous peoples within their borders; and

States expropriate indigenous lands for ‘national interests' including
development.

States privatize indigenous peoples’ land, a process which is sometimes
accompanied with land speculation and rapid land loss by indigenous
peoples.

Moreover, in many African and Asian countries, dominant development
paradigms view the modes of production of indigenous peoples — such as
pastoralism, and hunting/gathering — as backward and therefore, not in line
with the State’'s development goals. In turn, many development policies are
aimed at weakening and/or eradicating the modes of production employed by
indigenous peoples. *®

The expropriation of their lands for development purposes can be
particularly harmful to the socio-economic status of indigenous peoples. In
many parts of the world, the lands and resources of indigenous peoples are
being taken for large-scale development projects such as hydroelectric and
multi-purpose dams, as well as for mining and logging operations, or for
tourism development projects. The negative implications of these types of
projects on the human rights of indigenous peoples have been described by the
Specia Rapporteur on the situation of human rights and fundamental freedoms
of indigenous people™ as follows:
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“The principle human rights effects of these projects for indigenous
peoples relate to loss of traditional territories and land, eviction,
migration and eventual resettlement, depletion of resources neces
sary for physical and cultural survival, destruction and pollution of
the traditional environment, social and community disorganization,
long-term negative health and nutritional impacts as well as, in
some cases, harassment and violence.” °

Analysis also shows the impact of land loss and development projects on
indigenous women in Asia® Physical displacement from their ancestral
territories and places of production, leads to economic and cultural dislocation.
With the loss of their land, women often also lose control over the natura
resources that have traditionally been the source of their income. which can
make them becoming dependent on men who might be the only income earner
and seeing their workload within the home being increased. The loss of water
and forests due to mining, logging, plantations or the declaration of parks and
forest reservations make it difficult for indigenous women to maintain the
needed supply of water and fuel in the home. They are forced to walk long
distances to fetch heavy pails of water or to wait for many hours with other
women at water sources. Dislocation from their lands has pushed many
indigenous women to migrate to urban centres in search of other livelihood
opportunities.

I1.D. Links between land, self-determination and housing

“The collective historical experience of Aboriginal people
has been one of exclusion from the lands they traditionally
occupied and used. As a consequence of that exclusion
Aboriginal people lost control over the location, design
and function of their living spaces. .... Aboriginal people
have been denied the right to live in the locations of their
choice or under terms within their control.” %

In terms of housing, it is essentia to note

“...the importance of land rights and native title in providing a
secure land base for Indigenous communities. It must be recognized
that many Indigenous communities have been displaced from their
traditional lands and territories. ..JA]ny winding back of land
rights, will only confirm such communities in their homelessness,
and they will continue to live as virtual refugees, locked out of their
own land. For Indigenous peoples, the right to housing can often
include the right to maintain their attachment to their own country
and to be housed [in] that country.”
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There is a connection between indigenous peoples’ relationship to land and the
realization of their right to adequate housing. The dispossession of indigenous
peoples from their lands has robbed them of the ability and opportunity to use
their own resources to control and determine their economic, social and cultural
development. If they had access to their own land and control over their own
and public resources, they would be in a better position to solve their housing
problems themselves.**

Under international human rights law, “ the practice of forced evictions
congtitutes a gross violation of human rights, in particular the right to
adequate housing” % and, as described above, it is a practice that has devastat-
ing consequences, particularly for women.

Some indigenous organizations claim that the realization of their right to
adequate housing is part of the compensation owed to them by the State in
return for indigenous peopl€' s having — voluntarily or involuntarily — given up
effective use of their lands®® In the Canadian context indigenous organizations
assert that housing is, in fact, part of the federa government’s obligations
arising from treaties with indigenous peoples. The Assembly of First Nations
(AFN)® has argued that, “ housing is a federal responsibility which flows from
the special relationship with the federal Crown created by ... the British North
America Act of 1867 and treaty agreements themselves.”?’ The Federation of
Saskatchewan Indian Nations in Canada has asserted that “ shelter in the form
of housing, renovations and related infrastructure is a treaty right, and forms
part of the federal trust and fiduciary responsibility.”® In this case, this
‘fiduciary duty’® requires the State to provide indigenous people with the
economic means to develop, manage and maintain their own housing.

Because the enjoyment of the right to adequate housing is intertwined
with indigenous peoples access to and control over resources, housing must be
understood as an integral component of the rights to land and a cornerstone of
indigenous peoples’ struggles around the world.

C. “The Assembly of First Nations (AFN) is the national representative organization of
the First Nations in Canada. There are over 630 First Nation's communities in Canada. The
AFN Secretariat, is designed to present the views of the various First Nations through their
leaders in areas such as. Aboriginal and Treaty Rights, Economic Development, Education,
Languages and Literacy, Health, Housing, Social Development, Justice, Taxation, Land
Claims, Environment, and a whole array of issues that are of common concern which arise
fromtimeto time” (Assembly of First Nations, n.d.).

d.  ‘Fiduciary duty’ arises when one party have placed a special trust and confidence in
another party to act on their behalf and in their best interest.
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lIl. International human rights law

This chapter provides an overview of the status of indigenous peoples housing
rights within international law, with a focus on indigenous women. It com-
mences by focusing on legally binding treaties, documenting provisions which
are relevant to indigenous women and men’'s housing rights and assessing the
extent to which these laws have been applied in the context of indigenous
peoples. Subsequently, it focuses on international human rights documents that
are non-binding in nature, but which have been negotiated by States and are
indicative of political intent. These documents include resolutions adopted by
the Commission on Human Rights, the Commission on Human Settlements and
the Permanent Forum on Indigenous Issues, as well as world conference
documents. Finaly, it concludes with an overview of the draft declaration of
the rights of indigenous peoples, which has yet to be adopted by the inter-
national community.

lILA. International human rights treaties and treaty
monitoring bodies

Human rights treaties, in the form of covenants and conventions, are legaly
binding on States that have become parties to these instruments through the
ratification or accession process.' When a State ratifies or accedes to a treaty
they become a Party to that treaty, and commit themselves to fulfil certain legal
obligations. Treaties provide a framework for human rights guarantees focusing
on a number of specific areas of human rights protection, such as. indigenous
rights, civil, economic, political, social and cultural rights, racia discrimina
tion, and discrimination against women.

Attached to each human rights treaty is a treaty body, or a Committee,
charged with the responsibility of reviewing State parties' compliance with its
obligations under the treaty. For example, the Committee on Economic, Social
and Cultural Rights (CESCR), comprised of 18 independent expert members, is
responsible for reviewing State party compliance with the International
Covenant on Economic, Social and Cultural Rights (ICESCR)? To facilitate
this review process, State parties are required to submit regular periodic reports
to the treaty body, which are then reviewed by the Committee. In mog cases,
after the review of the country, the treaty body adopts ‘concluding observa-
tions, recommendations based on the review process. State parties are
expected to address the Committee's concerns and take up their recommenda:
tions between reporting periods. Though there are no formal mechanisms to
enforce concluding observations, many treaty bodies have included follow-up
mechanismsin their work.
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United Nations human rights treaty monitoring bodies are also developing
‘general comments' or ‘general recommendations’, which are legal interpreta:
tions of the treaty’s provisions. For example, the CESCR has adopted general
comments on the right to adequate housing and on forced evictions®

There are many treaties that are relevant to the housing rights of indigen-
ous women and men. The following treaties and relevant aspects of concluding
observations and general comments/recommendations adopted by the corres-
ponding treaty bodies are reviewed in this section of the report:

ICESCR;

International Convention on the Elimination of All Forms of Racial
Discrimination (ICERD);

Convention on the Elimination of All Forms of Discrimination Against
Women (CEDAW); and

- International Covenant on Civil and Poalitical Rights (ICCPR).

In addition to core human rights treaties, housing rights of indigenous
peoples are also covered by a number of other international instruments,
notably ILO Convention No. 169 concerning Indigenous and Tribal Peoplesin
Independent Countries, which will be covered in detail as a point of departure
to describe the existing international legal framework.

For each treaty the following information is provided: a brief description
of the treaty and the monitoring body; an overview of pertinent legal pro-
visions,; and an overview of the application by treaty monitoring bodies of the
legal provisions pertaining to indigenous peoples and housing rights. An ex-
haustive review of treaty monitoring body jurisprudence was beyond the scope
of this research project. To determine the extent to which these bodies have
considered indigenous peoples housing rights, the concluding observations of
countries included as case studies in this report, as well as countries where
some mention of indigenous housing issues could reasonably be expected, was
undertaken. Countries reviewed include: Australia, Canada, Ecuador, Finland,
Israel, Kenya, Mexico, Nigeria, Norway, Peru, the Philippines, the Russian
Federation, and Sweden.

[ILA.1. ILO Convention No. 169 concerning Indigenous and Tribal
Peoples in Independent Countries
This Convention is the most comprehensive and up-to-date international

instrument on the conditions of life and work of indigenous and tribal peoples.
It is the only Convention on the subject (other than the earlier ILO Convention

a For more information on these general comments see the sections below.
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No. 107, which it replaces). Con- Table 2. ILO Convention No. 169
vention No. 169 is a marked depar-  concerning Indigenous and Tribal
ture from Convention No. 107 asit  Peoples in Independent Countries

is informed by more current trends  Abbreviated title:  ILO Convention No. 169

in thinking by the international Monitoring body ~Committee of Experts on
community with respect to indigen-  and abbreviation:  the Application of Con-

ous peoples. It was informed by ventions and Recommen-
largely non-western perspectives, dations (CEACR) and the
and particularly, by the desires and Conference Committee

Date of adoption: 27 June 1989

demands of the global indigenous

community itself.S Entry into force: 5 September 1991

) ) Ratifications: 17 countries, as of August
As with other treaties, States 2004.

are obligated to periodically inform  *: Argentina, Bolivia, Brazil, Colombia,
ILO's supervisory bodies regarding  Costa Rica, Denmark, Dominica Ecuador,
the measures taken for the appli-  Fiji, Guatemala, Honduras, Mexico,
cation of the ratified Convention \N/ethe”aelndslé(')\‘orway’ﬁ?;ag‘;aﬁ_g; and

i enezuela. For current list or ratrications
gggert\‘/) amiﬁgoc?rd ditroectthr(Zqﬂgzl(s):é see <y jwmlo.orgflolexogi-lwtaoe
mitted by the Committee of Experts PIPACLE9)>.
on the Application of Conventions
and Recommendations (CEACR). The CEACR consists of 20 independent
experts in legal or socia fields and with an intimate knowledge of labour
conditions or administration. From this exchange, the CEACR writes a report,
which is subsequently examined at the annual International Labour Corference
by a specid tripartite Conference committee, comprised of 150 representatives
of governments, employers, and workers. After its genera discussion the
Committee examines individual cases. Governments mentioned in the
CEACR’s report as not fully applying a ratified convention may be invited to
make a statement in writing and/or orally. The discussions of cases are
summarized in the annexes to the report which the CEACR submits to the
International Labour Conference

l.A.1.a. Legal provisions

ILO Convention No. 169 does not include any specific references to housing
rights. However, in its preamble, it refers to both the ICESCR and the
Universal Declaration of Human Rights, both of which recognize the right to
adequate housing. The Convention takes account of the responsibility of
governments to promote the:

“full realization of economic, social and cultural rights[of indigen-

ous and tribal peoples] with respect for their social and cultural

identity, their customs, traditions and their institutions.”®
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The provisions aso include an instruction to governments to assist indigenous
peoples.
“to eliminate socio-economic gaps that may exist between indigen-
ous and other members of the national community, in a manner
compatible with their aspirations and ways of life.” °
The Convention also contains is a non-discrimination clause which states that:
“Indigenous and tribal peoples shall enjoy the full measure of
human rights and fundamental freedoms without hindrance or dis
crimination. The provisions of the Convention shall be applied with
out discrimination to male and female members of these peoples” ’
The Convention also emphasizes the right of indigenous and tribal peoples to:
“ decide their own priorities for the process of development ... and to
exercise control, to the extent possible, over their own economic,
social and cultural development.”®
In respect of development projects, the Convention specifies that governments
shall:
“ensure that, whenever appropriate, studies are carried out, in co-
operation with the peoples concerned, to assess the social, spiritual,
cultural and environmental impact on them of planned devel opment
activities.”°
An important aspect of Convention No. 169 is its emphasis on indigenous
peoples’ rights to land, contained in Part |l. The Convention recognizes that
indigenous and tribal peoples have a special relationship with the land and that
this is the basis of their cultura and economic survival. It calls for specia
measures of protection to recognize:

The special importance for the cultures and spiritual values of indigen

ous and tribal peoples of their relationship with their lands or terri-
i A 10

tories;

the rights of ownership and possession of the peoples concerned over the

lands which they traditionally occupy;™*

the responsibility of governments to identify the lands which the peoples
concerned traditionally occupy and to guarantee effective protection of
their rights of ownership and possession;™

the need to protect indigenous and tribal peoples from being removed or
evicted from their lands;*®

the need to protect indigenous and tribal peoples from:
U unauthorized intrusion or use of their lands;'*

U outsiders using fraudulent or dishonest means to acquire lands
belonging to indigenous or tribal peoples®
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