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Introduction1

All persons should, by virtue of their essential humanity, enjoy all human rights. 
Exceptional distinctions, for example between citizens and non-citizens, can be 
made only if they serve a legitimate State objective and are proportional to the 
achievement of that objective.

Citizens are persons who have been recognized by a State as having an effective 
link with it.2 International law generally leaves to each State the authority to 
determine who qualifies as a citizen. Citizenship can ordinarily be acquired by 
being born in the country (known as jus soli or the law of the place), being born 
to a parent who is a citizen of the country (known as jus sanguinis or the law of 
blood), naturalization or a combination of these approaches.

A non-citizen is a person who has not been recognized as having these effective 
links to the country where he or she is located. There are different groups of 
non-citizens, including permanent residents, migrants, refugees, asylum-seekers, 
victims of trafficking, foreign students, temporary visitors, other kinds of non-
immigrants and stateless people. While each of these groups may have rights 
based on separate legal regimes, the problems faced by most, if not all, non-
citizens are very similar. These common concerns affect approximately 175 million 
individuals worldwide—or 3 per cent of the world’s population.3

Non-citizens should have freedom from arbitrary killing, inhuman treatment, 
slavery, arbitrary arrest, unfair trial, invasions of privacy, refoulement, forced 
labour, child labour and violations of humanitarian law. They also have the right 
to marry; protection as minors; peaceful association and assembly; equality; 
freedom of religion and belief; social, cultural and economic rights; labour rights 
(for example, as to collective bargaining, workers’ compensation, healthy and safe 
working conditions); and consular protection. While all human beings are entitled 
to equality in dignity and rights, States may narrowly draw distinctions between 
citizens and non-citizens with respect to political rights explicitly guaranteed to 
citizens and freedom of movement.

For non-citizens, there is, nevertheless, a large gap between the rights that 
international human rights law guarantees to them and the realities that they 
face. In many countries, there are institutional and pervasive problems confronting 
non-citizens. Nearly all categories of non-citizens face official and non-official 
discrimination. While in some countries there may be legal guarantees of 
equal treatment and recognition of the importance of non-citizens in achieving 
economic prosperity, non-citizens face hostile social and practical realities. They 
experience xenophobia, racism and sexism; language barriers and unfamiliar 
customs; lack of political representation; difficulty realizing their economic, social 
and cultural rights—particularly the right to work, the right to education and the 
right to health care; difficulty obtaining identity documents; and lack of means to 
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challenge violations of their human rights effectively or to have them remedied. 
Some non-citizens are subjected to arbitrary and often indefinite detention. 
They may have been traumatized by experiences of persecution or abuse in their 
countries of origin, but are detained side by side with criminals in prisons, which 
are frequently overcrowded, unhygienic and dangerous. In addition, detained non-
citizens may be denied contact with their families, access to legal assistance and 
the opportunity to challenge their detention. Official hostility—often expressed 
in national legislation—has been especially flagrant during periods of war, racial 
animosity and high unemployment. For example, the situation has worsened since 
11 September 2001, as some Governments have detained non-citizens in response 
to fears of terrorism. The narrow exceptions to the principle of non-discrimination 
that are permitted by international human rights law do not justify such pervasive 
violations of non-citizens’ rights.

The principal objective of this publication is to highlight all the diverse sources of 
international law and emerging international standards protecting the rights of 
non-citizens, especially:

The relevant provisions of the International Convention on the Elimination 
of All Forms of Racial Discrimination and other human rights treaties;

The general comments, country conclusions and adjudications by the 
Committee on the Elimination of Racial Discrimination and other treaty 
bodies;

The reports of the United Nations Commission on Human Rights thematic 
procedures on the human rights of migrants and racism;

The relevant work of such other global institutions as the International Labour 
Organization and the Office of the United Nations High Commissioner for 
Refugees; and

The reports of regional institutions, such as the European Commission 
against Racism and Intolerance.

Chapter I examines the general principle of equality for non-citizens. Chapter 
II explains in greater detail the sources and extent of specific non-citizen rights, 
including universal rights and  freedoms; civil and political rights; and economic, 
social and cultural rights. Chapter III discusses the application of these rights to 
particular groups of non-citizens, such as stateless persons, refugees and asylum-
seekers, non-citizen workers, and children.

•

•

•

•

•
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I. THE GENERAL PRINCIPLE OF EQUALITY 
FOR NON-CITIZENS

International human rights law is founded on the premise that all persons, by virtue 
of their essential humanity, should enjoy all human rights without discrimination4 
unless exceptional distinctions—for example between citizens and non-citizens—
serve a legitimate State objective5 and are proportional to the achievement of that 
objective.6 Any approach to combating discrimination against non-citizens should 
take into account:

(a) The interest of the State in specific rights (e.g., political rights, right to 
education, social security, other economic rights);

(b) The different non-citizens and their relationship to that State (e.g., permanent 
residents, migrant workers, asylum-seekers, temporary residents, tourists, 
undocumented workers); and

(c) Whether the State’s interest or reason for distinguishing between citizens 
and non-citizens or among non-citizens (e.g., reciprocity, promoting 
development) is legitimate and proportionate.

A. International Covenant on Civil and Political Rights

The International Covenant on Civil and Political Rights provides an example of 
the general principle of equality that underlies international human rights law as 
it relates to non-citizens, and the narrow nature of exceptions to that principle. 
According to its article 2 (1), each State party:

“undertakes to respect and to ensure to all individuals within its 
territory and subject to its jurisdiction the rights recognized in 
the present Covenant, without distinction of any kind, such as 
race, colour, sex, language, religion, political or other opinion, 
national or social origin, property, birth or other status.”

“All persons are equal before the law and are entitled  
without any discrimination to the equal protection of the law.” 

(International Covenant on Civil and Political Rights, art. 26)
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Moreover, article 26 states that:

“All persons are equal before the law and are entitled without 
any discrimination to the equal protection of the law. In 
this respect, the law shall prohibit any discrimination and 
guarantee to all persons equal and effective protection against 
discrimination on any ground such as race, colour… national or 
social origin… or other status.”

The Human Rights Committee has explained that:

“the rights set forth in the Covenant apply to everyone, 
irrespective of reciprocity, and irrespective of his or her 
nationality or statelessness. Thus, the general rule is that each 
one of the rights of the Covenant must be guaranteed without 
discrimination between citizens and aliens.”7

Human Rights Committee: “the general rule is that each one of the rights 
of the Covenant must be guaranteed without discrimination  

 between citizens and aliens.”
 

The Human Rights Committee has also observed that the rights of non-citizens 
may be qualified only by such limitations as may be lawfully imposed under the 
International Covenant on Civil and Political Rights. Specifically, the Covenant 
permits States to draw distinctions between citizens and non-citizens with respect 
to two categories of rights: political rights explicitly guaranteed to citizens and 
freedom of movement. With regard to political rights, article 25 establishes that 
“every citizen” shall have the right to participate in public affairs, to vote and hold 
office, and to have access to public service.8

Regarding freedom of movement, article 12 (1) grants “the right to liberty of 
movement and freedom to choose [one’s] residence” only to persons who are 
“lawfully within the territory of a State”—that is, apparently permitting restrictions 
on undocumented migrants.

B. International Convention on the Elimination  
of All Forms of Racial Discrimination

The International Convention on the Elimination of All Forms of Racial Discrimination 
also illustrates the narrow nature of exceptions to the general principle of equality. 
It indicates that States may make distinctions between citizens and non-citizens, 
but—unlike the International Covenant on Civil and Political Rights—it requires all 
non-citizens to be treated similarly. It defines racial discrimination in article 1 (1):



“the term ‘racial discrimination’ shall mean any distinction, 
exclusion, restriction or preference based on race, colour, 
descent, or national or ethnic origin which has the purpose or 
effect of nullifying or impairing the recognition, enjoyment or 
exercise, on an equal footing, of human rights and fundamental 
freedoms in the political, economic, social, cultural or any other 
field of public life.”

Article 1 (2) and (3) of the Convention, however, seems at first to limit its application 
with regard to discrimination against non-citizens. Article 1 (2) states: “This 
Convention shall not apply to distinctions, exclusions, restrictions or preferences 
made by a State Party to this Convention between citizens and non-citizens.” 
Article 1 (3) refines article 1 (2) by stating that: “Nothing in this Convention 
may be interpreted as affecting  in any way the legal provisions of States Parties 
concerning nationality, citizenship or naturalization, provided that such provisions 
do not discriminate against any particular nationality.” (emphasis added)

The Committee on the Elimination of Racial Discrimination indicated in its general 
recommendation XI, however, that these provisions need to be read in the light of 
the totality of human rights law:

“Article 1, paragraph 2, must not be interpreted to detract in any 
way from the rights and freedoms recognized and enunciated 
in other instruments, especially the Universal Declaration of 
Human Rights, the International Covenant on Economic, Social 
and Cultural Rights and the International Covenant on Civil and 
Political Rights.” 9

In its concluding observations regarding States’ reports as well as its opinions on 
individual communications, the Committee has further underscored the need for 
States parties to:

Publicly condemn any acts of intolerance or hatred against persons 
belonging to particular racial, ethnic, national or religious groups,10 and 
promote a better understanding of the principle of non-discrimination and 
of the situation of non-citizens;

Make sure that non-citizens enjoy equal protection and recognition before 
the law;11

Focus on the problems faced by non-citizens with regard to economic, 
social and cultural rights, notably in areas such as housing, education and 
employment;

Guarantee the equal enjoyment of the right to adequate housing for both 
citizens and non-citizens,12 as well as guarantee that non-citizens have equal 
access to social services that ensure a minimum standard of living;13

•

•

•

•

The Rights of Non-citizens �



The Rights of Non-citizens10

Take measures to eliminate discrimination against non-citizens in relation 
to working conditions and language requirements,14 including rules and 
practices in employment that may be discriminatory in effect;15 and

Apply international and regional standards pertaining to refugees equally, 
regardless of the nationality of the asylum-seeker,16 and use all available 
means, including international cooperation, to address the situation 
of refugees and displaced persons, especially regarding their access to 
education, housing and employment.17

In August 2004, the Committee adopted general recommendation XXX on 
discrimination against non-citizens. Some of its main principles are summarized 
here and the recommendation is reproduced in full in the annex below.

States are under an obligation to guarantee equality between citizens 
and non-citizens in the enjoyment of their civil, political, economic, social 
and cultural rights to the extent recognized under international law and 
enunciated especially in the Universal Declaration of Human Rights, the 
International Covenant on Economic, Social and Cultural Rights, and the 
International Covenant on Civil and Political Rights;

Differential treatment based on citizenship or immigration status will 
constitute discrimination if the criteria for such differentiation are not applied 
pursuant to a legitimate aim and are not proportional to the achievement 
of this aim;

States must abstain from applying different standards of treatment to 
different categories of non-citizens, such as female non-citizen spouses of 
citizens and male non-citizen spouses of citizens;

Immigration policies and any measures taken in the struggle against 
terrorism must not discriminate, in purpose or effect, on grounds of race, 
colour, descent, or national or ethnic origin;

States have a duty to protect non-citizens from xenophobic attitudes and 
behaviour;

States are obliged to ensure that particular groups of non-citizens are not 
discriminated against with regard to access to citizenship or naturalization 
and that all non-citizens enjoy equal treatment in the administration of 
justice;

Deportation or other removal proceedings must not discriminate among 
non-citizens on the basis of race or national origin and should not result in 
disproportionate interference with the right to family life;

Non-citizens must not be returned or removed to a country or territory 
where they are at risk of being subject to serious human rights abuses;

Obstacles to non-citizens’ enjoyment of economic, social and cultural rights, 
notably in education, housing, employment and health, must be removed.

•

•

•

•

•

•

•

•

•

•

•
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Committee on the Elimination of Racial Discrimination: 
“States parties are under an obligation to guarantee equality between citizens  

and non-citizens in the enjoyment of [their civil, political, economic, 
social and cultural] rights . . ..”

General recommendation XXX builds upon all the previous protections for non-
citizens and their interpretations not only by the Committee on the Elimination 
of Racial Discrimination, but also by the Human Rights Committee and other 
human rights institutions. Accordingly, general recommendation XXX provides 
a comprehensive elaboration of the human rights of non-citizens as a guide to 
all countries and particularly those that have ratified the Convention. The more 
detailed implications of each paragraph of this recommendation are discussed in 
chapter II below.

The Committee on the Elimination of Racial Discrimination has indicated that States 
may draw distinctions between citizens and non-citizens only if such distinctions do 
not have the effect of limiting the enjoyment by non-citizens of the rights enshrined 
in other instruments. For example, in A (FC) and Others v. Secretary of State for 
the Home Department, nine terrorism suspects successfully challenged their 
detention, alleging that the United Kingdom of Great Britain and Northern Ireland 
had violated article 5 (the right to liberty and security) of the European Convention 
on Human Rights.18 Differential treatment based on citizenship or immigration 
status will constitute forbidden discrimination if the criteria for such differentiation 
are inconsistent with the objectives and purposes of the International Convention 
on the Elimination of All Forms of Racial Discrimination; are not proportional to the 
achievement of those objectives and purposes; or do not fall within the scope of 
article 1 (4) of the Convention, which relates to special measures.19 For example, 
a Tunisian permanent resident married to a Danish citizen was denied a loan by a 
Danish bank because he was not a Danish citizen. The Committee noted that the 
Tunisian was denied the loan “on the sole ground of his non-Danish nationality 
and was told that the nationality requirement was motivated by the need to ensure 
that the loan was repaid. In the opinion of the Committee, however, nationality is 
not the most appropriate requisite when investigating a person’s will or capacity 
to reimburse a loan. The applicant’s permanent residence or the place where his 
employment, property or family ties are to be found may be more relevant in this 
context. A citizen may move abroad or have all his property in another country 
and thus evade all attempts to enforce a claim of repayment.”20 Accordingly, the 
Committee found that the Tunisian had suffered discrimination.
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C. International Covenant on Economic,  
Social and Cultural Rights

Like article 2 (1) of the International Covenant on Civil and Political Rights, article 2 
(2) of the International Covenant on Economic, Social and Cultural Rights declares 
that States parties guarantee the rights enunciated in the Covenant “without 
discrimination of any kind as to race, colour… national or social origin… or other 
status.” Article 2 (3), however, creates an exception to this rule of equality for 
developing countries: “Developing countries, with due regard to human rights 
and their national economy, may determine to what extent they would guarantee 
the economic rights recognized in the present Covenant to non-nationals.” As an 
exception to the rule of equality, article 2 (3) must be narrowly construed, may 
be relied upon only by developing countries and only with respect to economic 
rights.21 States may not draw distinctions between citizens and non-citizens as to 
social and cultural rights.

D. Regional bodies

Regional human rights law is largely consistent with the protections provided by 
global standards, but reveals several important elaborations on those standards 
as well as particular exceptions to the general principle of equality. Article 5 (1) of 
the Convention for the Protection of Human Rights and Fundamental Freedoms 
(European Convention on Human Rights), for example, reiterates the global 
principle of the right to liberty and security of person, but elaborates upon that 
standard by providing that “[n]o one shall be deprived of his liberty” except in 
certain specified cases and only “in accordance with a procedure prescribed by 
law.” The list of exceptions to the right to liberty in article 5 (1) is exhaustive and 
only a narrow interpretation of those exceptions is consistent with the aim of 
article 5, namely to protect the individual from arbitrary detention.22

The European Court of Human Rights has found a distinction between European 
“citizens” and individuals of non-European nationality with regard to deportation 
permissible. In C. v. Belgium, a Moroccan citizen who had lived in Belgium for 
37 years was ordered to be deported owing to convictions for criminal damage, 
possession of drugs and conspiracy. He claimed discrimination on grounds of race 
and nationality in violation of article 14 of the European Convention because “his 
deportation amounted to less favourable treatment than was accorded to criminals 
who, as nationals of a member State of the European Union, were protected 
against such a measure in Belgium.” The Court found no violation of article 14 of 
the European Convention because such preferential treatment was “based on an 
objective and reasonable justification, given that the member States of the European 
Union form a special legal order, which has… established its own citizenship.”23 
This distinction is similar to the declaration of the Human Rights Committee 
that, although an international agreement that confers preferential treatment to 
nationals of a State party “might constitute an objective and reasonable ground 
for differentiation, no general rule can be drawn therefrom…”24 “to the effect 
that such an agreement in itself constitutes a sufficient ground with regard to the 
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requirements of article 26 of the [International] Covenant [on Civil and Political 
Rights].”25 Every case must be judged on its own merits.

Adopting an approach similar to that of the European Court of Human Rights,26 
the Inter-American Court of Human Rights found non-discriminatory a proposed 
amendment to the naturalization provisions of the Costa Rican Constitution that 
established preferential naturalization rules for nationals of the other Central 
American countries, Spaniards and Ibero-Americans, because they “share much 
closer historical, cultural and spiritual bonds with the people of Costa Rica” and 
will be “more easily and more rapidly assimilated within the national community.” 
The Court explained that “no discrimination exists if the difference in treatment 
has a legitimate purpose and if it does not lead to situations which are contrary to 
justice, to reason or to the nature of things.”27

E. National constitutions

Some national constitutions guarantee rights to “citizens”, whereas international 
human rights law would—with the exception of the rights of public participation 
and of movement and economic rights in developing countries—provide rights 
to all persons.28 For example, the Constitution of Viet Nam guarantees human 
rights only to citizens. Other constitutions, such as the Constitution of Nigeria, 
distinguish between the rights granted to persons who obtained their citizenship 
by birth and other citizens.29 By contrast, the Constitution of Azerbaijan guarantees 
the enjoyment, without discrimination, of most of the rights mentioned in the 
International Convention on the Elimination of All Forms of Racial Discrimination, 
but the Committee has expressed concern about the effective enjoyment of these 
rights by persons belonging to ethnic groups, in particular the Armenian, Russian 
and Kurdish minorities, when seeking employment, housing and education.30 
Furthermore, merely mentioning the general principle of non-discrimination in a 
constitution is not a sufficient response to the equality requirements of human 
rights law.31 States are obliged to have in place effective legislation to fight against 
all forms of discrimination, as well as effective remedies to obtain compensation 
for violations of such legislation.32
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II. SPECIFIC RIGHTS OF NON-CITIZENS

A. Fundamental rights and freedoms

1.	 Right	to	life,	liberty	and	security	of	the	person

Protection from arbitrary detention; freedom from torture and cruel, inhuman 
or degrading treatment or punishment; right of detained non-citizens to contact 
consular officials

Non-citizens have an inherent right to life, protected by law, and may not be 
arbitrarily deprived of life.33 They also have the right to liberty and security of the 
person. All individuals, including non-citizens, must be protected from arbitrary 
detention.34 If non-citizens are lawfully deprived of their liberty, they must be 
treated with humanity and with respect for the inherent dignity of their person. 
They must not be subjected to torture or to cruel, inhuman or degrading treatment 
or punishment, and may not be held in slavery or servitude. Detained non-citizens 
have the right to contact consular officials and the receiving State must notify 
them of this right.35

States are obliged to respect the human rights of detainees, including legal 
protections, irrespective of whether they are in the territory of the State in 
question.36 Where persons find themselves within the authority and control 
of a State and where a circumstance of armed conflict may be involved, their 
fundamental rights may be determined in part by reference to international 
humanitarian law as well as international human rights law. States must allow 
a competent tribunal to determine the legal status of each detainee pursuant to 
international humanitarian law, in particular article 5 of the Geneva Convention 
relative to the Treatment of Prisoners of War. Where it may be considered that 
the protections of international humanitarian law do not apply, however, such 
persons remain the beneficiaries at least of the non-derogable protections under 
international human rights law.

In short, no person under the authority and control of a State, regardless of his 
or her circumstances, is devoid of legal protection for his or her fundamental 
and non-derogable human rights. If the legal status of detainees is not clarified, 
the rights and protections to which they may be entitled under international or 
domestic law cannot be said to be the subject of effective legal protection by the 
State. So-called international zones administered by States to detain non-citizens, 
and where such non-citizens are denied legal or social assistance, are a legal fiction 
and a State cannot avoid its international human rights responsibilities by claiming 
that such areas have extraterritorial status.37

States and international organizations must also ensure that measures taken in the 
struggle against terrorism do not discriminate in purpose or effect on grounds of 
race or national or ethnic origin.38
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States may nonetheless arrest or detain non-citizens against whom action is 
being taken with a view to deportation or extradition, regardless of whether such 
detention is reasonably considered necessary, for example, to prevent those non-
citizens from committing offences or fleeing.39 

2.	 Protection	from	refoulement

Non-citizens enjoy the right to be protected from refoulement, or deportation 
to a country in which they may be subjected to persecution or abuse. This 
principle of non-refoulement exists in a number of international instruments with 
slightly varying coverage.40 Expulsions of non-citizens should not be carried out 
without taking into account possible risks to their lives and physical integrity in 
the countries of destination.41 With regard to non-refoulement, article 3 of the 
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment provides:

“1. No State Party shall expel, return (‘refouler’) or extradite a 
person to another State where there are substantial grounds 
for believing that he would be in danger of being subjected 
to torture.

“2. For the purpose of determining whether there are such 
grounds, the competent authorities shall take into account 
all relevant considerations including, where applicable, the 
existence in the State concerned of a consistent pattern of 
gross, flagrant or mass violations of human rights.”

In assessing whether an expulsion order violates article 3, it must be determined 
whether the individual concerned would be exposed to a real and personal risk of 
being subjected to torture in the country to which he or she would be returned.42 
All relevant considerations—including the existence of a consistent pattern of 
gross, flagrant or mass violations of human rights—must be taken into account 
pursuant to article 3 (2), but the lack of such a pattern does not mean that a 
person might not be subjected to torture in his or her specific circumstances.43 
The risk of torture must be assessed on grounds that go beyond mere theory or 
suspicion. It does not, however, have to meet the test of being highly probable. 
A person subject to an expulsion order is required to establish that he or she 
would be in danger of being tortured and that the grounds for so believing are 
substantial in the way described above, and that such danger is personal and 
present. The following information, while not exhaustive, would also be pertinent 
to determining whether an expulsion order violates article 3 of the Convention:

(a) Is the State concerned one in which there is evidence of a consistent pattern 
of gross, flagrant or mass violations of human rights (see art. 3, para. 2)?

(b) Has the person claiming a violation of article 3 been tortured or maltreated 
by or at the instigation of or with the consent or acquiescence of a public 
official or other person acting in an official capacity in the past? If so, was 
this in the recent past?
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(c) Is there medical or other independent evidence to support a claim by the 
person that he or she has been tortured or maltreated in the past? Has the 
torture had after-effects?

(d) Has the situation referred to in (a) above changed? Has the internal situation 
in respect of human rights altered?

(e) Has the person engaged in political or other activity within or outside 
the State concerned which would appear to make him or her particularly 
vulnerable to the risk of being placed in danger of torture were he or she to 
be expelled, returned or extradited to the State in question?

(f) Is there any evidence as to the credibility of the person?44

This analysis was used by the European Court of Human Rights in Chahal v. 
The United Kingdom in determining whether a Sikh leader of Indian nationality 
would be at risk of ill-treatment if he were deported from the United Kingdom to 
India.45

The wording of article 3 (1) of the Convention against Torture is similar to, but 
not entirely congruent with, that of article 33 (1) of the Convention relating to 
the Status of Refugees. Whereas the former provides protection from refoulement 
only to persons who are in danger of becoming victims of torture, the latter 
provides protection against refoulement for persons in danger of falling victim to 
various kinds of persecution.

Torture victims cannot be expected to recall entirely consistent facts relating to 
events of extreme trauma, but they must be prepared to advance such evidence as 
there is in support of such a claim.46

3.	 Liberty	of	movement	and	the	right	to	enter	one’s	own	country

Persons do not have the right to enter or to reside in countries of which they are 
not citizens.47 However, non-citizens who are lawfully within the territory of a State 
have the right to liberty of movement and free choice of residence.48 Restrictions 
and other quotas on where such non-citizens can settle in a State—especially 
those restrictions and quotas that might involve an element of compulsion—may 
violate their right to liberty of movement.49 States are encouraged to ensure 
that the geographical distribution of non-citizens within their territory is made 
according to the principle of equity and does not lead to the violation of their 
rights as recognized under the International Convention on the Elimination of All 
Forms of Racial Discrimination.50 Asylum-seekers should be guaranteed freedom 
of movement wherever possible.51 All non-citizens shall be free to leave a State.52

Article 12 (4) of the International Covenant on Civil and Political Rights provides 
that “[n]o one shall be arbitrarily deprived of the right to enter his own country.” 
The Human Rights Committee has broadly interpreted this provision to give rights 
to stateless persons who are resident in a particular State and others with a long-
term relationship with the country, but who are not citizens.53 States are urged to 
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ensure that the residence permits of non-citizens who are long-term residents are 
withdrawn only under exceptional and clearly defined circumstances, and that 
adequate recourse to appeal against such decisions is made available.54 Requiring 
lawfully permanent residents of a State to obtain return visas to re-enter that State 
may not comply with article 12 (4). Any State with such a provision should review 
its legislation to ensure compliance with article 12 (4).55

4.	 Protection	from	arbitrary	expulsion

A non-citizen may be expelled only to a country that agrees to accept him or her 
and shall be allowed to leave for that country.56

Instruments such as the United Nations Declaration on the Rights of Individuals 
who are not Nationals of the Country in which They Live, which is non-binding, and 
Protocol No. 4 to the European Convention on Human Rights prohibit the collective 
expulsion of non-citizens. Any measure that compels non-citizens, as a group, to 
leave a country is prohibited except where such a measure is taken on the basis of a 
reasonable and objective examination of the particular case of each individual non-
citizen in the group.57 In other words, the procedure for the expulsion of a group 
of non-citizens must afford sufficient guarantees demonstrating that the personal 
circumstances of each of those non-citizens concerned has been genuinely and 
individually taken into account.58 Hence, for example, if one member of a group 
of non-citizens is found not to qualify for refugee status because there is a safe 
country of origin and is ordered to be deported, the other members of the group 
cannot be ordered to be deported unless they too are individually deemed not to 
qualify for refugee status.59

States may not consciously facilitate the detention of non-citizens in a planned 
operation to expel them by encouraging them to report to the authorities on the 
basis of a pretext.60 The case of Conka v. Belgium involved a family of four—two 
parents and two children—of Slovak nationality and Roma descent. After falling 
victim to a violent attack by skinheads in Slovakia that resulted in the hospitalization 
of the father, the family fled Slovakia and entered Belgium, where they sought 
asylum. Their request, however, was denied, on the ground that they had not 
produced sufficient evidence to show that their lives were at risk in Slovakia for 
the purposes of the Convention relating to the Status of Refugees. The decision 
denying the family permission to remain in Belgium was accompanied by a decision 
refusing them permission to enter the territory, itself endorsed with an order to 
leave the territory within five days. The family received a written notice at the end 
of September 1999 inviting them to present themselves at Ghent police station, in 
Belgium, on 1 October to “enable the file concerning their application for asylum 
to be completed.” Upon their arrival at the police station, the family was served 
with the order to leave the territory, dated 29 September 1999, along with a 
decision for their removal to Slovakia and for their arrest for that purpose. They 
were then detained and, a few hours later, were taken to a closed transit centre at 
Steenokkerzeel (Belgium).
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The European Court of Human Rights held that, while law enforcement officials 
may use stratagems in order, for instance, to counter criminal activities more 
effectively, acts whereby the authorities seek to gain the trust of non-citizens—and 
asylum-seekers in particular—with a view to arresting and subsequently deporting 
them may be found to contravene the general principles stated or implicit in the 
European Convention on Human Rights. It follows that, even as regards persons 
who overstay their visas, a conscious decision by the authorities to mislead them 
about the purpose of a notice so as to make it easier to deprive them of their 
liberty is not compatible with article 5 of the Convention, which guarantees the 
right of everyone to liberty and security of the person but permits “the lawful 
arrest or detention of a person to prevent his effecting an unauthorized entry into 
the country or of a person against whom action is being taken with a view to 
deportation or extradition.” Communications sent to asylum-seekers—irrespective 
of whether they are lawfully in the country—must not, therefore, be misleading 
or deceptive.

There is, nonetheless, significant scope for States to enforce their immigration 
policies and to require departure of unlawfully present persons, such as those 
who remain in a State longer than the time allowed by limited-duration permits.61 
Yet that discretion is not unlimited and may not be exercised arbitrarily. The case 
of Winata and Lan Li v. Australia, for example, concerned a stateless married 
couple from Indonesia who had lost their Indonesian citizenship and had been 
residing in Australia for many years. After overstaying their visas, the couple faced 
deportation, but petitioned both on their own behalf and on behalf of their 13-
year-old son, who was an Australian citizen. The Human Rights Committee found 
that deportation of the couple would amount to a violation of their rights under 
article 17 of the International Covenant on Civil and Political Rights62 in conjunction 
with article 23,63 and a violation of the rights of their son under article 24 (1).64 It 
also found that, while the mere fact that non-citizen parents have a child who is a 
citizen does not by itself make the proposed deportation of the parents arbitrary, 
the fact that the child in this case had grown up in Australia since his birth 13 years 
before, “attending Australian schools as an ordinary child would and developing 
the social relationships inherent in that,” the State had the burden of showing 
additional factors justifying the deportation of both parents that went “beyond a 
simple enforcement of its immigration law in order to avoid a characterization of 
arbitrariness.”

Non-citizens—even non-citizens suspected of terrorism—should not be expelled 
without allowing them a legal opportunity to challenge their expulsion.65 The 
International Covenant on Civil and Political Rights, however, provides the right 
to certain procedural protections in expulsion proceedings (art. 13) only to non-
citizens “lawfully in the territory of a State party”.66
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5.	 Freedom	of	thought	and	conscience

Right to hold and express opinions; right of peaceful assembly; freedom of 
association 

Non-citizens have the right to freedom of thought and conscience, as well as the 
right to hold and express opinions.67 They also have the right to peaceful assembly 
and freedom of association. Membership in political parties, for example, should 
be open to non-citizens.68

6.	 Protection	from	arbitrary	interference	with	privacy,	family,	home	
or	correspondence

Non-citizens may not be subjected to arbitrary or unlawful interference with their 
privacy, family, home or correspondence.69 Article 8 of the European Convention 
on Human Rights, for example, states:

“1. Everyone has the right to respect for his private and family 
life, his home and his correspondence.

“2. There shall be no interference by a public authority with 
the exercise of this right except such as is in accordance with 
the law and is necessary in a democratic society in the interests 
of national security, public safety or the economic well-being 
of the country, for the prevention of disorder or crime, for the 
protection of health or morals, or for the protection of the 
rights and freedoms of others.”

Where a non-citizen has real family ties in the territory of a State from which he 
or she is ordered to be deported and the deportation would jeopardize those 
ties, the deportation is justified with regard to article 8 only if it is proportionate 
to the legitimate aim pursued. In other words, the deportation is justified only if 
the interference with family life is not excessive compared to the public interest to 
be protected.70 The public interest often balanced against the right to respect for 
family life is the State’s interest in maintaining public order. It arises in the context 
of non-citizens convicted of criminal offences. There is no right of a migrant non-
citizen to enter or to remain in a particular country after having committed a serious 
criminal offence, but to remove a person from a country where close members of 
his or her family are living may amount to an infringement of the right to respect 
for family life as guaranteed in article 8 (1) of the Convention, especially where the 
individual concerned poses little danger to public order or security.71

The case of Berrehab v. The Netherlands is an example where no criminal conviction 
was involved. Mr. Berrehab was a Moroccan citizen who was a resident of the 
Netherlands on the basis of his marriage to a Dutch citizen. He and his wife divorced 
in 1979. Mr. Berrehab was appointed as the auxiliary guardian of his daughter by 
the marriage, and was granted frequent and regular visits with her. In 1983, Mr. 
Berrehab’s residency permit was not renewed on account of the divorce, and he 
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was subsequently arrested and ordered to be deported. The European Court of 
Human Rights applied the balancing test above and found that deportation would 
violate Mr. Berrehab’s rights under article 8 of the Convention.

In some instances, deportation may violate a non-citizen’s right to be free from 
interference in family life even where that non-citizen has been guilty of a criminal 
offence. In the case of Beldjoudi v. France,72 for instance, Mr. Beldjoudi, who 
was considered an Algerian citizen, had been convicted of a number of criminal 
offences in France—assault and battery, theft, aggravated theft, driving a vehicle 
without a licence, and possession of weapons—and was ordered to be deported. 
Mr. Beldjoudi, however, was born in France and lost his French citizenship while a 
juvenile only because his parents failed to affirm their French nationality pursuant 
to the Evian Agreements of 19 March 1962 and subsequent legislation. Upon 
reaching adulthood, he tried to re-establish his French nationality, served in the 
French military, married a French citizen and his close relatives had resided in 
France for several decades. Upon consideration of these factors, the European 
Court of Human Rights held that the deportation order was not proportionate to 
the legitimate aim pursued by article 8 of the Convention and thus violated the 
rights of both Mr. Beldjoudi and his spouse.

B. Civil and political rights

1.	 Right	to	recognition	and	equal	protection	before	the	law

Equality before courts and tribunals; entitlement to a fair and public hearing; 
freedom from subjection to retrospective penal legislation

Non-citizens are entitled to equal protection and recognition before the law. They 
shall be equal before the courts and tribunals, and shall be entitled to a fair and 
public hearing by a competent, independent and impartial tribunal established by 
law in the determination of any criminal charge against them or of their rights and 
obligations in a suit at law. Non-citizens shall not be subjected to retrospective 
penal legislation and may not be imprisoned for failure to fulfil a contractual 
obligation.73

2.	 Right	to	acquire,	maintain	and	transmit	citizenship

States should take effective measures to ensure that all non-citizens enjoy the 
right to acquire citizenship without discrimination.74 Hence, States should 
not discriminate against particular groups of non-citizens on the basis of race 
or ethnic or national origin with regard to naturalization or the registration of 
births,75 and should eliminate from their legislation all discrimination between 
men and women with regard to the acquisition and transmission of nationality.76 
Non-citizen spouses of citizens should be able to acquire citizenship in the same 
manner regardless of their sex.77 Article 9 of the Convention on the Elimination of 
All Forms of Discrimination against Women provides that:
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“1. States Parties shall grant women equal rights with men to 
acquire, change or retain their nationality. They shall ensure 
in particular that neither marriage to an alien nor change of 
nationality by the husband during marriage shall automatically 
change the nationality of the wife, render her stateless or force 
upon her the nationality of the husband.

“2. States Parties shall grant women equal rights with men with 
respect to the nationality of their children.”

A number of States, however, continue to discriminate with regard to the capacity 
of women to pass on their nationality to their children78 and several have made 
reservations to article 9 of the Convention.79 Such States may allow women to pass 
on their nationality to their children only if they are unmarried or their husbands 
are stateless.

Parents should be able to transmit their nationality to their children regardless 
of their sex and of whether they are married to the other parent.80 At the same 
time, the principle of jus soli (citizenship based on the place of birth) has become 
the international norm governing the nationality of children born to non-citizen 
parents, especially if they would otherwise be stateless.81 Children of non-citizens 
whose legal status has not yet been determined should be protected from any 
difficulties in acquiring citizenship.82 States might be encouraged to ease the 
naturalization process for children and disabled persons.

Governments should pay greater attention to immigration policies that have a 
discriminatory effect on persons of a particular national or ethnic origin,83 and are 
encouraged to investigate possible barriers to naturalization, in terms of both the 
procedure and the lack of motivation to apply for citizenship.84

States should also regularize the status of former citizens of their predecessor 
States who now reside within their jurisdiction.85 States are urged to ensure that 
such persons are given residence registration and enjoy the rights and benefits 
of citizenship. They are also urged to ensure that authorities do not force such 
persons to resettle outside of the State. Furthermore, States should ensure that 
former citizens of predecessor States do not experience administrative difficulties 
in complying with the specific legal requirements for the acquisition of citizenship, 
and should ensure that citizenship legislation is applied without discrimination.86 
Stateless persons and former citizens of predecessor States who have taken the 
citizenship of another State during the successor State’s period of transition should 
be able to acquire citizenship of the successor State.87 In Estonia, for example, 
former Soviet military personnel based in the country have been denied Estonian 
citizenship.88 Applications for citizenship of successor States by former military 
personnel of a predecessor State should be considered case by case. With regard 
to citizenship and State succession, States are urged to follow the provisions 
set forth in the articles on the nationality of natural persons in relation to the 
succession of States.89 According to the articles, for example, every national of a 
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predecessor State has the right to the nationality of at least one successor State 
and States shall “take all appropriate measures to prevent persons who, on the 
date of the succession of States, had the nationality of the predecessor State from 
becoming stateless as a result of such succession.”

In the context of State succession, Council of Europe standards would appear to 
permit language requirements as well as distinctions drawn according to ethnic 
origin, insofar as consideration of ethnicity serves to identify an ability to integrate 
into a society.90 This approach is consistent with rulings of the European and 
Inter-American Courts of Human Rights.91 Where a State is itself responsible for a 
former citizen’s loss of citizenship, it would be incompatible with the International 
Covenant on Civil and Political Rights for the State party to require the former 
citizen to acquire citizenship as a prerequisite for the restitution of property.92

Although neither the acquisition nor the loss of citizenship is directly regulated 
by the European Convention on Human Rights, decisions to confer and revoke 
citizenship are subject to both its substantive and procedural requirements. For 
example, an arbitrary deprivation of citizenship may rise to the level of inhuman 
or degrading treatment prohibited under its article 3, or violate the right to 
respect for private and family life guaranteed under its article 8.93 A State’s denial 
of citizenship combined with the issuance of an expulsion order may create a 
presumption that the purpose of the denial was to achieve the expulsion of a 
citizen, which is prohibited under article 3 of Protocol No. 4 to the Convention.94

3.	 Protection	from	discrimination	on	the	basis	of	sex

States should eliminate from their legislation all discrimination between men and 
women with regard to the acquisition and transmission of nationality.95

The nationality and immigration laws of several countries discriminate between 
the capacity of male and female citizens to marry and live with their non-citizen 
spouses. For example, Mauritius adopted an immigration law which provided 
that, if a Mauritian woman married a man from another country, the husband 
must apply for residence in Mauritius and that permission may be refused. If, 
however, a Mauritian man married a foreign woman, the foreign woman was 
automatically entitled to residence in Mauritius. The Human Rights Committee 
held that Mauritius had violated the International Covenant on Civil and Political 
Rights by discriminating between men and women without adequate justification 
and by failing to respect the family’s right to live together.96 Non-citizen spouses 
of citizens should be able to acquire citizenship in the same manner regardless of 
their sex, in keeping with article 5 (d) (iii) of the International Convention on the 
Elimination of All Forms of Racial Discrimination.97
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C. Economic, social and cultural rights

1.	 Rights	of	non-citizens	as	members	of	minorities

Right to enjoy one’s culture, profess and practise one’s religion, and use one’s 
language

Since non-citizens are often of a different national or racial origin than citizens, 
States are encouraged to consider non-citizens as belonging to national minorities,98 
and to ensure that they enjoy the rights that arise from such status.

Examples of the rights that non-citizens enjoy as members of minorities can be 
found in several legal instruments and in the jurisprudence of their monitoring 
bodies. For example, the Human Rights Committee has stated that “where 
aliens constitute a minority within the meaning of article 27 of the [International] 
Covenant on Civil and Political Rights, they shall not be denied the right, in 
community with other members of their group, to enjoy their own culture, to 
profess and practise their own religion and to use their own language.”99 The 
rights of national and racial minorities to enjoy such rights, therefore, cannot be 
restricted to citizens.

In addition, the United Nations Declaration on the Rights of Persons Belonging 
to National or Ethnic, Religious and Linguistic Minorities, although not legally 
binding, elaborates upon the rights of national and ethnic minorities, which has 
been interpreted to include migrant communities.100

Under the Rome Statute of the International Criminal Court, the Court apparently 
has jurisdiction to protect non-citizens from persecution and abuses committed 
with intent to cause annihilation of their national group. Article 5 of the Rome 
Statute lists the four crimes that fall within the Court’s jurisdiction: the crime of 
genocide, crimes against humanity, war crimes and the crime of aggression. Article 
6 defines genocide as certain acts “committed with intent to destroy, in whole or 
in part, a national, ethnical, racial or religious group, as such”. These acts are, 
therefore, crimes within the jurisdiction of the Court. In addition, under article 
7, “persecution against any identifiable group or collectivity on political, racial, 
national, ethnic, cultural, religious, gender… or other grounds that are universally 
recognized as impermissible under international law” are also considered crimes 
against humanity.

Furthermore, the Advisory Committee and the Committee of Ministers, bodies 
whose task it is to supervise the implementation of the European Framework 
Convention for the Protection of National Minorities, have both indicated that 
that Convention applies to non-citizens.101

The Roma (Gypsies), on the other hand, are not non-citizens per se, but their 
citizenship rights often go unrecognized. The Roma face discrimination in 
education, work, social benefits and access to land. In some countries, they do not 
enjoy the status of members of an ethnic minority.102 Further complicating the issue 
surrounding their rights is the concept of Roma as a “national minority”—a term 
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which does imply citizenship. However, the international community has begun to 
consider the special concerns of the Roma seriously. For example, since 1991, the 
Congress of Local and Regional Authorities of Europe of the Council of Europe has 
organized hearings to address the situation of the Roma in Europe. In addition, 
the Committee on the Elimination of Racial Discrimination has recommended that 
States “ensure that legislation regarding citizenship and naturalization does not 
discriminate against members of Roma communities.”103

Non-citizens enjoy the right to freedom of religion.104 Furthermore, States are 
urged to take measures necessary to prevent practices that deny non-citizens their 
cultural and ethnic identity, such as requirements that non-citizens change their 
name in order to be naturalized.105 Article 15 of the International Covenant on 
Economic, Social and Cultural Rights obliges States to take steps to ensure that 
everyone, regardless of citizenship, enjoys the right to take part in cultural life. 
Non-citizens have the right to marry when at marriageable age.106

2.	 Right	to	health,	education,	housing,	a	minimum	standard		
of	living	and	social	security

States must avoid different standards of treatment with regard to citizens and 
non-citizens that might lead to the unequal enjoyment of economic, social and 
cultural rights.107 Governments shall take progressive measures to the extent 
of their available resources to protect the rights of everyone—regardless of 
citizenship—to: social security; an adequate standard of living including adequate 
food, clothing, housing, and the continuous improvement of living conditions; the 
enjoyment of the highest attainable standard of physical and mental health; and 
education.

States should take effective measures to ensure that housing agencies and private 
landlords refrain from engaging in discriminatory practices. For example, in F.A. 
v. Norway108 the Committee on the Elimination of Racial Discrimination was 
made aware of housing advertisements in Norway that contained discriminatory 
requirements such as “no foreigners desired,” “whites only” and “Norwegians 
with permanent jobs.” In response, the Committee urged Norway to take effective 
measures to ensure that housing agencies refrain from engaging in discriminatory 
practices and “recommended that Norway give full effect to its obligations under 
article 5 (e) (iii) of the [International] Convention [on the Elimination of All Forms 
of Racial Discrimination.]” States must guarantee the right to adequate housing to 
both citizens and non-citizens.109 

States must ensure that social services provide a minimum standard of living for 
non-citizens. 110 Initiatives taken to include non-citizens in national health insurance 
systems have been welcomed. 111

Educational institutions must be accessible to everyone, without discrimination, 
within the jurisdiction of a State party. This “principle of non-discrimination 
extends to all persons of school age residing in the territory of a State party, 
including non-nationals, and irrespective of their legal status.” Furthermore, “the 
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prohibition against discrimination enshrined in article 2 (2) of the [International] 
Covenant [on Economic, Social and Cultural Rights] is subject to neither progressive 
realization nor the availability of resources; it applies fully and immediately to all 
aspects of education and encompasses all internationally prohibited grounds of 
discrimination.”112

Non-citizens who are former citizens of the predecessor State of the State in 
which they reside may not be deprived of pensions, housing, health care and 
other rights.113
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III.  RIGHTS OF SELECTED NON-CITIZEN 
GROUPS

Different categories of undocumented non-citizens, such as stateless persons, 
refugees and asylum-seekers, undocumented economic migrants, women being 
trafficked into prostitution, and children, must each be dealt with in a manner 
appropriate to their particular situation.114

A. Stateless persons

Some non-citizens are stateless. They either never acquired citizenship of the 
country of their birth or lost their citizenship, and have no claim to the citizenship 
of another State.115 Such persons include individuals native to the country of their 
residence who failed to register for citizenship during a specified period and have 
been denied it since then;116 and children born in States that recognize only the 
jus sanguinis principle of acquiring citizenship to non-citizen parents of States 
that recognize only the jus soli principle.117 The rights of stateless persons are 
enunciated in a number of international instruments, including the Convention 
relating to the Status of Stateless Persons and the Convention on the Reduction 
of Statelessness.

The status of stateless persons—especially stateless persons who have been 
precluded from applying for residence permits or citizenship—should be regularized 
by, for example, simplifying procedures for applying for residence permits and 
through campaigns to make it clear that stateless persons would not risk expulsion 
when identifying themselves to the authorities.118 States should also seek to reduce 
the number of stateless persons, with priority for children, inter alia by encouraging 
parents to apply for citizenship on their behalf.119 Stateless persons should not be 
involuntarily repatriated to the countries of origin of their ancestors.120 Individuals 
who have taken the citizenship of a country other than their native country should 
be able to acquire citizenship of their native country.121

Under article 12 (4) of the International Covenant on Civil and Political Rights, 
stateless persons should not be arbitrarily deprived of their right to enter their 
country of residence or a country with which they have a long-term relationship.

The rights of stateless persons are enunciated in a number of international 
instruments, including the Convention relating to the Status of Stateless 

Persons and the Convention on the Reduction of Statelessness.

The rights of stateless persons are enunciated in a number of international 
instruments, including the Convention relating to the Status of Stateless 

Persons and the Convention on the Reduction of Statelessness.
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B. Refugees and asylum-seekers

Five United Nations instruments form the basis of the rights of refugees in 
international human rights law:122 the 1951 Convention relating to the Status of 
Refugees and its 1967 Protocol; the Statute of the Office of the High Commissioner 
for Refugees; the Declaration on Territorial Asylum; and the Handbook on 
Procedures and Criteria for Determining Refugee Status.

International standards pertaining to refugees and asylum-seekers should be 
applied equally, regardless of the nationality of the asylum-seeker or refugee.123 
Conditions in refugee shelters and conditions of detention faced by undocumented 
migrants and asylum-seekers should meet international standards.124 States should 
ensure that individuals caught in an illegal situation, such as asylum-seekers who 
are in a country unlawfully and whose claims are not considered valid by the 
authorities, are not treated as criminals.125

The 2003 report of the Special Rapporteur on the human rights of migrants126 

focused particularly on the detention of migrants and the conditions of their 
detention. Concerns included detention of asylum-seekers; prolonged detention 
periods; the arbitrary nature of detention decisions; detention on the basis of 
unspecified allegations related to terrorism or national security; detention of 
trafficking victims; detention of migrant children; absence of legal assistance and 
judicial review procedures; detention with ordinary criminals; solitary confinement; 
methods of restraint threatening physical integrity;127 detention in inappropriate 
facilities; overcrowding and poor hygienic conditions; lack of medical care; lack of 
education for young detainees; and other problems.

1.	 Refugees

The 1951 Convention relating to the Status of Refugees and its 1967 Protocol 
provide that refugees should be entitled to treatment at least as favourable as 
that accorded to citizens with respect to: religion (art. 4); protection of intellectual 
property (art. 14); access to courts and legal assistance (art. 16); rationing measures 
(art. 20); elementary education (art. 22 (1)); public relief and assistance (art. 23); 
labour legislation and social security (art. 24); as well as fiscal charges (art. 29). 
The Convention and its Protocol also require that States parties accord to refugees 
treatment no less favourable than that accorded to non-citizens generally with 
respect to exemption from legislative reciprocity (art. 7 (1)); acquisition of property 
(art. 13); non-political and non-profit-making associations and trade unions 
(art. 15); wage-earning employment (art. 17); self-employment (art. 18); liberal 
professions (art. 19); housing (art. 21); post-elementary education (art. 22 (2)); and 
freedom of movement (art. 26). Employment, housing and social assistance should 
not be denied to recognized refugees, especially on grounds of their ethnicity.128

States must ensure a more rigorous supervision of the application of measures 
aimed at facilitating the integration of refugees, particularly at the local level.129 
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Some States have made positive efforts to create a comprehensive integration plan 
for new arrivals and offer them tools they will need for success in the society of 
the State.130

2.	 Asylum-seekers

Certain rights apply particularly to asylum-seekers. Eligibility for asylum should not 
depend on the ethnic or national origin of applicants.131 Asylum-seekers should 
not be left in a destitute condition while awaiting examination of their asylum 
claims,132 since such poor conditions could reinforce prejudice, stereotypes and 
hostility towards asylum applicants. The procedure for determining eligibility for 
asylum should not be slow and States should ensure that applicants are given 
access to sufficient legal assistance.133 States should be encouraged to provide 
free legal advice to applicants.134 Time limits for registration to lodge asylum 
claims should not be so short as to deprive persons of the protection to which 
they are entitled under international law.135 International human rights law is 
also relevant in the context of defining adequate reception standards for asylum-
seekers.136 Asylum-seekers should be granted the right to work.137 The human 
rights of asylum-seekers are also protected by regional human rights instruments 
in Africa,138 Europe139 and the Americas140 that apply to all persons residing within 
the jurisdiction of their respective States parties, regardless of their legal status in 
the country of asylum.

The holding of asylum-seekers in detention should be avoided to the greatest 
extent possible, particularly in the cases of persons arriving with families.141 Where 
detention does occur, it should not be for an indefinite period,142 and careful 
attention should be paid to the accommodation and facilities provided for the 
families—particularly the children—of asylum-seekers held in detention.143 Asylum-
seekers and refugees should not be detained alongside convicted criminals,144 nor 
should they be detained for lack of identity papers or their uncertainty about travel 
routes into the receiving State.145 Wherever possible, asylum-seekers should be 
guaranteed freedom of movement.146

C. Non-citizen workers and their families

Everyone—regardless of citizenship—has the right to work and Governments are 
obliged to take progressive measures to safeguard this right.147 Non-citizens who 
are lawfully present in a State are entitled to treatment equal to that enjoyed by 
citizens in the realm of employment and work.148 Everyone, including non-citizens, 
has the right to just and favourable conditions of work,149 and international 
standards that provide protection in treatment and conditions at work in areas such 
as safety, health, hours of work and remuneration apply to all workers regardless 
of citizenship or status. States must ensure the right of everyone to establish and 
join trade unions. Non-citizen workers should not be barred from holding trade 
union office and their right to strike should not be restricted.150
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1.	 International	Labour	Organization	(ILO)

International Labour Organization (ILO) conventions and recommendations (for 
example, on collective bargaining, discrimination, workers’ compensation, social 
security, working conditions and environment, abolition of forced labour and child 
labour) generally protect the rights of all workers irrespective of citizenship. The 
eight fundamental ILO conventions151 and the recommendations that accompany 
them apply to all workers regardless of citizenship. Several ILO instruments 
specifically protect migrant workers and their families. The most significant are: 
Convention No. 97 concerning migration for employment; Convention No. 143 
concerning working conditions and equal treatment of migrant workers; and 
Convention No. 118 concerning equality of treatment in social security. In many 
instances, the conventions guarantee certain rights—e.g., equal remuneration 
and minimum wage with respect to past employment and maintenance of social 
security benefits152—to non-citizens regardless of the legality of the migrant’s 
presence in the territory. Other rights are extended only to those persons lawfully 
within a territory, e.g., rights to equal opportunities and vocational training.153

ILO Convention No. 143 provides specific guidance as to the treatment of irregular 
migrants and those migrants who are employed unlawfully. In laying out the 
minimum norms applicable to such persons, article 1, for example, establishes 
that States parties must “respect the basic human rights of all migrant workers”154 
regardless of their migratory status or legal situation. The Committee of Experts 
on the Application of Conventions and Recommendations has interpreted these 
rights to be the fundamental human rights enshrined in the International Bill of 
Human Rights, the International Convention on the Protection of the Rights of 
All Migrant Workers and Members of Their Families, and the ILO Declaration on 
Fundamental Principles and Rights at Work.155

2.	 International	Convention	on	the	Protection	of	the	Rights	of	All	
Migrant	Workers	and	Members	of	Their	Families

The International Convention on the Protection of the Rights of All Migrant 
Workers and Members of Their Families, of which ILO Conventions Nos. 97 and 
143 formed the basis, protects all migrant workers and their families, but does 
not generally include international organization employees, foreign development 
staff, refugees, stateless persons, students and trainees (arts. 1 and 3).

The Convention provides for:

Non-discrimination (art. 7);

Freedom for migrants to leave any country and to enter their country of 
origin (art. 8);

The right to life (art. 9);

Freedom from torture and ill-treatment (art. 10);

Freedom from slavery or forced labour (art. 11);

•

•

•

•

•
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Freedom of thought, conscience and religion (art. 12);

Freedom of opinion and expression (art. 13);

Freedom from arbitrary or unlawful interference with privacy, family, home, 
correspondence or other communications (art. 14);

Property rights (art. 15);

Liberty and security of person (art. 16);

The right of migrants deprived of their liberty to be treated with humanity 
(art. 17);

A fair and public hearing by a competent, independent and impartial 
tribunal (art. 18);

The prohibition of retroactive application of criminal laws (art. 19);

The prohibition of imprisonment for failure to fulfil a contract (art. 20);

The prohibition of the destruction of travel or identity documents (art. 21);

The prohibition of expulsion on a collective basis or without fair procedures 
(art. 22);

The right to consular or diplomatic assistance (art. 23);

The right to recognition as a person before the law (art. 24);

Equality of treatment between nationals and migrant workers as to work 
conditions and pay (art. 25);

The right to participate in trade unions (art. 26);

Equal access to social security (art. 27);

The right to emergency medical care (art. 28);

The right of a child to a name, birth registration and nationality (art. 29); 
and

Equality of access to public education (art. 30).

In addition, States parties must ensure respect for migrants’ cultural identity 
(art. 31); the right to repatriate earnings, savings and belongings (art. 32); and 
information about rights under the Convention (art. 33).

3.	 Inter-American	Court	of	Human	Rights

The Inter-American Court of Human Rights has confirmed the applicability of 
international labour standards to non-citizens, and particularly to non-citizens 
in irregular status. In an opinion issued in September 2003, the Court held that 
non-discrimination and the right to equality are jus cogens that are applicable 
to all residents regardless of immigration status. Hence, Governments cannot 
use immigration status as a justification for restricting the employment or labour 
rights of unauthorized workers, such as rights to social security. The Court found 
that Governments do have the right to deport individuals and refuse to offer 
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jobs to people who do not possess employment documents, but held that, once 
an employment relationship has been initiated, unauthorized workers become 
entitled to all the employment and labour rights that are available to authorized 
workers.156  The Court stated:

“…the migratory status of a person cannot constitute a 
justification to deprive him of the enjoyment and exercise of 
human rights, including those of a labour-related nature. When 
assuming an employment relationship, the migrant acquires 
rights that must be recognized and ensured because he is an 
employee, irrespective of his regular or irregular status in the 
State where he is employed. These rights are a result of the 
employment relationship.”157

4.	 Committee	on	the	Elimination	of	Racial	Discrimination

The Committee on the Elimination of Racial Discrimination has frequently 
expressed concern that non-citizens who serve as domestic workers are subjected 
to debt bondage, other illegal employment practices, passport deprivation, illegal 
confinement, rape and physical assault.158 States are urged to put an end to 
the practice of employers retaining the passports of their foreign employees, in 
particular domestic workers.159

D. Victims of trafficking

Non-citizens are often the target of trafficking. Persons who emigrate through 
irregular channels, such as smuggling and trafficking networks, risk suffocating 
in containers or drowning when an overloaded ship sinks.160 Adequate assistance 
and support, including formal protection, aid and education, should be provided 
to victims of trafficking.161

E. Non-citizen children

Article 2 of the Convention on the Rights of the Child provides that “States Parties 
shall respect and ensure the rights set forth in the present Convention to each 
child within their jurisdiction without discrimination of any kind…” The Committee 
on the Rights of the Child encourages States to continue and strengthen their 
efforts to integrate the right to non-discrimination that is enshrined in article 2 
fully in all relevant legislation, and to ensure that this right is effectively applied in 
all political, judicial and administrative decisions and in projects, programmes and 
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services which have an impact on all children, including non-citizen children and 
children belonging to minority groups.162 The Committee recommends that States 
should develop comprehensive and coordinated policies to address the developing 
phenomenon of immigration, including public information campaigns to promote 
tolerance; monitor and collect data on racially motivated acts; and study the 
situation of non-citizen children, especially in the school system, and the 
effectiveness of measures taken to facilitate their integration.163 States should also 
take effective measures to address discriminatory attitudes or prejudices, in 
particular towards non-citizen children, fully and effectively implement legal 
measures to prevent discrimination that are already adopted, and ensure that their 
legislation is in full compliance with article 2 of the Convention on the Rights of 
the Child.164

Children of non-citizens have the right to a name and the right to acquire ahildren of non-citizens have the right to a name and the right to acquire a 
nationality. Under article 7 of the Convention on the Rights of the Child, a child 
“shall be registered immediately after birth and shall have the right from birth 
to a name, the right to acquire a nationality… States Parties shall ensure the 
implementation of these rights… in particular where the child would otherwise 
be stateless.” In view of the nearly universal ratification of the Convention, the 
principle of jus soli (citizenship based on the place of birth) has emerged as the 
overriding international norm governing the nationality of children born to non-
citizen parents, in particular if they would otherwise be stateless.165 The right of 
parents to transmit their citizenship to their children must be enforced without 
discrimination as to the sex of the parent.166 Article 7 of the Convention also 
requires transmittal of citizenship from a parent to his or her adopted child.167 
Article 7 should be read in conjunction with article 8 (preservation of identity, 
including nationality, name and family relations), article 9 (avoiding separation from 
parents), article 10 (family reunification) and article 20 (continuity of upbringing 
of children deprived of their family environment).168 Within the holistic approach 
recommended by the Committee on the Rights of the Child for the interpretation 
of the Convention, those articles should be understood according to the general 
principles of the Convention as reflected in articles 2 (right to non-discrimination), 
3 (principle of the best interests of the child), 6 (right to life and development) 
and 12 (right to respect for the child’s views in all matters affecting the child and 
opportunity to be heard in any judicial or administrative proceedings affecting the 
child).

Children of non-citizens are entitled to those measures of protection required 
by their status as minors.169 Children of non-citizens without legal status should 
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not be excluded from schools,170 and schools that allow children of non-citizens 
to be educated in programmes designed in their country of origin should be 
encouraged.171

With specific regard to asylum-seekers who are children, the Convention on the 
Rights of the Child provides important guidance for designing and implementing 
reception policies under the “best interest” principle. States must guarantee: 
special protection and care to child asylum-seekers with respect to their special 
needs; avoidance of detention for asylum-seekers under 18 years of age; and 
access of children to legal and psychological assistance, including by enabling 
contact with non-governmental organizations offering such assistance.172 Asylum-
seekers and refugees who are children should not be placed in institutions that are 
not equipped to provide the special care they require.173 Such children should not 
be the subject of discrimination in the enjoyment of economic, social and cultural 
rights such as access to education, health care and social services.174 States should 
ensure the full economic, social and cultural rights of all non-citizen children in 
detention without discrimination—especially the right to education—and ensure 
their right to integration into society.175



Conclusions and recommendations
Almost all advocacy for non-citizens has focused on the rights of discrete groups, 
such as asylum-seekers, refugees, stateless persons, trafficked persons, etc. 
Unfortunately, however, little has been done to identify the common plights, needs 
and approaches for redress of the various non-citizen groups. Indeed, diverse 
groups of non-citizens—and their respective advocacy and interest groups—have 
traditionally seen themselves as separate and their problems as unique, despite 
similar goals and common circumstances. In addition, international law and 
mechanisms relating to non-citizens have, until recently, focused on non-citizen 
subgroups while neglecting broader protections for non-citizens as a whole. For 
example, various United Nations institutions have designated special rapporteurs 
on such themes as trafficking, migrants, indigenous people, refugees, and racial 
discrimination and xenophobia. Similarly, several treaties have been designed 
to protect trafficked persons, migrant workers, indigenous and tribal peoples, 
refugees, and stateless persons. While all of these measures are essential and 
do not overlap so much as to be rendered unnecessary, a unified effort for the 
protection of non-citizens is nonetheless needed.

A primary objective of any international effort to protect the rights of non-
citizens begins by demonstrating, as indicated by this publication, that without 
clear, comprehensive standards governing the rights of non-citizens, their 
implementation by States and more effective monitoring of compliance, the 
discriminatory treatment of non-citizens in contravention of relevant international 
human rights instruments will continue.

Furthermore, since the seven principal human rights treaties deal with many of the 
problems encountered by non-citizens, States should pursue universal ratification 
and implementation of those treaties, particularly the International Convention on  
the Protection of the Rights of All Migrant Workers and Members of Their Families. 
States, as appropriate, should also ratify and implement such other relevant treaties 
as the Protocol relating to the Status of Refugees; ILO Conventions Nos. 97, 118, 
143, etc.; the Conventions on the Reduction of Statelessness and relating to the 
Status of Stateless Persons; the Vienna Convention on Consular Relations and its 
Optional Protocols; Protocols Nos. 4 and 7 to the European Convention on Human 
Rights; and the European Framework Convention for the Protection of National 
Minorities. States should be encouraged to abide by the Declaration on the Human 
Rights of Individuals Who are not Nationals of the Country in which They Live.

Since problems relating to the treatment of non-citizens arise under each of the 
seven principal human rights treaties, it would be desirable for the treaty bodies 
to coordinate their work more effectively. One approach would be for the treaty 
bodies to prepare joint general comments/recommendations that would establish 
a consistent, structured approach to the protection of the rights of non-citizens. 
At a minimum, treaty bodies that have adopted specific standards should consider 
updating them and those bodies that have yet to issue interpretive guidance 
relating to non-citizens should do so.176 In addition, treaty bodies should intensify 
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their dialogues with States parties with regard to the rights accorded to, and the 
actual situation faced by, non-citizens within their respective spheres of concern.
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Annex

Committee on the Elimination of Racial Discrimination,  
general recommendation XXX (2004) on discrimination  

against non-citizens 

The Committee on the Elimination of Racial Discrimination,

Recalling the Charter of the United Nations and the Universal Declaration of Human 
Rights, according to which all human beings are born free and equal in dignity 
and rights and are entitled to the rights and freedoms enshrined therein without 
distinction of any kind, and the International Covenant on Economic, Social and 
Cultural Rights, the International Covenant on Civil and Political Rights and the 
International Convention on the Elimination of All Forms of Racial Discrimination,

Recalling the Durban Declaration in which the World Conference against Racism, 
Racial Discrimination, Xenophobia and Related Intolerance recognized that 
xenophobia against non-nationals, particularly migrants, refugees and asylum-
seekers, constitutes one of the main sources of contemporary racism and that 
human rights violations against members of such groups occur widely in the 
context of discriminatory, xenophobic and racist practices,

Noting that, based on the International Convention on the Elimination of All Forms 
of Racial Discrimination and general recommendations XI and XX, it has become 
evident from the examination of the reports of States parties to the Convention 
that groups other than migrants, refugees and asylum-seekers are also of concern, 
including undocumented non-citizens and persons who cannot establish the 
nationality of the State on whose territory they live, even where such persons have 
lived all their lives on the same territory, 

Having organized a thematic discussion on the issue of discrimination against non-
citizens and received the contributions of members of the Committee and States 
parties, as well as contributions from experts of other United Nations organs and 
specialized agencies and from non-governmental organizations,

Recognizing the need to clarify the responsibilities of States parties to the 
International Convention on the Elimination of All Forms of Racial Discrimination 
with regard to non-citizens,

Basing its action on the provisions of the Convention, in particular article 5, which 
requires States parties to prohibit and eliminate discrimination based on race, 
colour, descent, and national or ethnic origin in the enjoyment by all persons of 
civil, political, economic, social and cultural rights and freedoms,
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Affirms that:

1. RESPONSIBILITIES OF STATES PARTIES TO THE CONVENTION

1. Article 1, paragraph 1, of the Convention defines racial discrimination. 
Article 1, paragraph 2, provides for the possibility of differentiating between 
citizens and non-citizens. Article 1, paragraph 3, declares that, concerning 
nationality, citizenship or naturalization, the legal provisions of States parties 
must not discriminate against any particular nationality;

2. Article 1, paragraph 2, must be construed so as to avoid undermining the 
basic prohibition of discrimination; hence, it should not be interpreted to 
detract in any way from the rights and freedoms recognized and enunciated 
in particular in the Universal Declaration of Human Rights, the International 
Covenant on Economic, Social and Cultural Rights and the International 
Covenant on Civil and Political Rights;

3. Article 5 of the Convention incorporates the obligation of States parties to 
prohibit and eliminate racial discrimination in the enjoyment of civil, political, 
economic, social and cultural rights. Although some of these rights, such 
as the right to participate in elections, to vote and to stand for election, 
may be confined to citizens, human rights are, in principle, to be enjoyed 
by all persons. States parties are under an obligation to guarantee equality 
between citizens and non-citizens in the enjoyment of these rights to the 
extent recognized under international law;

4. Under the Convention, differential treatment based on citizenship or 
immigration status will constitute discrimination if the criteria for such 
differentiation, judged in the light of the objectives and purposes of the 
Convention, are not applied pursuant to a legitimate aim, and are not 
proportional to the achievement of this aim. Differentiation within the scope 
of article 1, paragraph 4, of the Convention relating to special measures is 
not considered discriminatory;

5. States parties are under an obligation to report fully upon legislation on non-
citizens and its implementation. Furthermore, States parties should include 
in their periodic reports, in an appropriate form, socio-economic data on the 
non-citizen population within their jurisdiction, including data disaggregated 
by gender and national or ethnic origin;

Recommends,

Based on these general principles, that the States parties to the Convention, as 
appropriate to their specific circumstances, adopt the following measures:
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2. MEASURES OF A GENERAL NATURE

6. Review and revise legislation, as appropriate, in order to guarantee that such 
legislation is in full compliance with the Convention, in particular regarding 
the effective enjoyment of the rights mentioned in article 5, without 
discrimination; 

7. Ensure that legislative guarantees against racial discrimination apply to non-
citizens regardless of their immigration status, and that the implementation 
of legislation does not have a discriminatory effect on non-citizens;

8. Pay greater attention to the issue of multiple discrimination faced by non-
citizens, in particular concerning the children and spouses of non-citizen 
workers, to refrain from applying different standards of treatment to female 
non-citizen spouses of citizens and male non-citizen spouses of citizens, 
to report on any such practices and to take all necessary steps to address 
them;

9. Ensure that immigration policies do not have the effect of discriminating 
against persons on the basis of race, colour, descent, or national or ethnic 
origin;

10. Ensure that any measures taken in the fight against terrorism do not 
discriminate, in purpose or effect, on the grounds of race, colour, descent, 
or national or ethnic origin and that non-citizens are not subjected to racial 
or ethnic profiling or stereotyping; 

�. PROTECTION AGAINST HATE SPEECH AND RACIAL VIOLENCE

11. Take steps to address xenophobic attitudes and behaviour towards non-
citizens, in particular hate speech and racial violence, and to promote a 
better understanding of the principle of non-discrimination in respect of the 
situation of non-citizens;

12. Take resolute action to counter any tendency to target, stigmatize, stereotype 
or profile, on the basis of race, colour, descent, and national or ethnic origin, 
members of “non-citizen” population groups, especially by politicians, 
officials, educators and the media, on the Internet and other electronic 
communications networks and in society at large;

4. ACCESS TO CITIZENSHIP

13. Ensure that particular groups of non-citizens are not discriminated against 
with regard to access to citizenship or naturalization, and to pay due 
attention to possible barriers to naturalization that may exist for long-term 
or permanent residents;

14. Recognize that deprivation of citizenship on the basis of race, colour, descent, 
or national or ethnic origin is a breach of States parties’ obligations to ensure 
non-discriminatory enjoyment of the right to nationality;
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15. Take into consideration that in some cases denial of citizenship for long-term 
or permanent residents could result in creating disadvantage for them in 
access to employment and social benefits, in violation of the Convention’s 
anti-discrimination principles;

16. Reduce statelessness, in particular statelessness among children, by, for 
example, encouraging their parents to apply for citizenship on their behalf 
and allowing both parents to transmit their citizenship to their children;

17. Regularize the status of former citizens of predecessor States who now 
reside within the jurisdiction of the State party;

5. ADMINISTRATION OF JUSTICE

18. Ensure that non-citizens enjoy equal protection and recognition before the 
law and in this context, to take action against racially motivated violence 
and to ensure the access of victims to effective legal remedies and the right 
to seek just and adequate reparation for any damage suffered as a result of 
such violence;

19. Ensure the security of non-citizens, in particular with regard to arbitrary 
detention, as well as ensure that conditions in centres for refugees and 
asylum-seekers meet international standards;

20. Ensure that non-citizens detained or arrested in the fight against terrorism 
are properly protected by domestic law that complies with international 
human rights, refugee and humanitarian law; 

21. Combat ill-treatment of and discrimination against non-citizens by police 
and other law enforcement agencies and civil servants by strictly applying 
relevant legislation and regulations providing for sanctions and by ensuring 
that all officials dealing with non-citizens receive special training, including 
training in human rights;

22. Introduce in criminal law the provision that committing an offence with 
racist motivation or aim constitutes an aggravating circumstance allowing 
for a more severe punishment; 

23. Ensure that claims of racial discrimination brought by non-citizens are 
investigated thoroughly and that claims made against officials, notably those 
concerning discriminatory or racist behaviour, are subject to independent 
and effective scrutiny;

24. Regulate the burden of proof in civil proceedings involving discrimination 
based on race, colour, descent, and national or ethnic origin so that once 
a non-citizen has established a prima facie case that he or she has been 
a victim of such discrimination, it shall be for the respondent to provide 
evidence of an objective and reasonable justification for the differential 
treatment; 
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�. EXPULSION AND DEPORTATION OF NON-CITIZENS

25. Ensure that laws concerning deportation or other forms of removal of 
non-citizens from the jurisdiction of the State party do not discriminate in 
purpose or effect among non-citizens on the basis of race, colour or ethnic 
or national origin, and that non-citizens have equal access to effective 
remedies, including the right to challenge expulsion orders, and are allowed 
effectively to pursue such remedies;

26. Ensure that non-citizens are not subject to collective expulsion in particular 
in situations where there are insufficient guarantees that the personal 
circumstances of each of the persons concerned have been taken into 
account;

27. Ensure that non-citizens are not returned or removed to a country or 
territory where they are at risk of being subject to serious human rights 
abuses, including torture and cruel, inhuman or degrading treatment or 
punishment; 

28. Avoid expulsions of non-citizens, especially of long-term residents, that 
would result in disproportionate interference with the right to family life;

7. ECONOMIC, SOCIAL AND CULTURAL RIGHTS

29. Remove obstacles that prevent the enjoyment of economic, social and 
cultural rights by non-citizens, notably in the areas of education, housing, 
employment and health;

30. Ensure that public educational institutions are open to non-citizens and 
children of undocumented immigrants residing in the territory of a State 
party; 

31. Avoid segregated schooling and different standards of treatment being 
applied to non-citizens on grounds of race, colour, descent, and national or 
ethnic origin in elementary and secondary school and with respect to access 
to higher education;

32. Guarantee the equal enjoyment of the right to adequate housing for citizens 
and non-citizens, especially by avoiding segregation in housing and ensuring 
that housing agencies refrain from engaging in discriminatory practices; 

33. Take measures to eliminate discrimination against non-citizens in relation 
to working conditions and work requirements, including employment rules 
and practices with discriminatory purposes or effects;

34. Take effective measures to prevent and redress the serious problems commonly 
faced by non-citizen workers, in particular by non-citizen domestic workers, 
including debt bondage, passport retention, illegal confinement, rape and 
physical assault; 



35. Recognize that, while States parties may refuse to offer jobs to non-citizens 
without a work permit, all individuals are entitled to the enjoyment of labour 
and employment rights, including the freedom of assembly and association, 
once an employment relationship has been initiated until it is terminated;

36. Ensure that States parties respect the right of non-citizens to an adequate 
standard of physical and mental health by, inter alia, refraining from denying 
or limiting their access to preventive, curative and palliative health services;

37. Take the necessary measures to prevent practices that deny non-citizens their 
cultural identity, such as legal or de facto requirements that non-citizens 
change their name in order to obtain citizenship, and to take measures to 
enable non-citizens to preserve and develop their culture;

38. Ensure the right of non-citizens, without discrimination based on race, 
colour, descent, and national or ethnic origin, to have access to any place 
or service intended for use by the general public, such as transport, hotels, 
restaurants, cafés, theatres and parks;

39. The present general recommendation replaces general recommendation XI 
(1993).
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