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The International Commission of Jurists (ICJ) welcomes the opportunity to contribute to the draft General Comment No. 33 (CCPR/C/GC/33/CRP.3 of 25 August 2008) by the Human Rights Committee (Committee) on the obligations of States parties under the Optional Protocol to the International Covenant on Civil and Political Rights (Optional Protocol).
  

In the ICJ´s view, the General Comment No. 33 will be highly instrumental as an authoritative interpretation generally for communications procedures under human rights treaties and for the prospective establishment of similar procedural instruments. It will also reinforce the authority of treaty bodies` views on individual communications and thus complement the process of treaty body reform.  

The ICJ commends the Committee on its draft and expresses concurrence with much of the text.  With a view to assisting the Committee in further strengthening the text, the ICJ wishes to make the following specific comments: 

· Paragraph 2: Although the recognition by States parties of the Committee’s competence to receive and consider communications is optional, following the ratification or accession to the Optional Protocol, the State party must observe the effects of its consent to be bound by a treaty as stipulated in the Vienna Convention on the Law of Treaties.
 It requires implementation of all the Protocol’s provisions in bona fide, as the principles of free consent and of good faith and the pacta sunt servanda rule have been universally recognized.
 

In the ICJ´s view, both the Optional Protocol and the communication procedure form part of the international treaty law, as the purpose and object of the communication procedure is to further the enjoyment of rights and freedoms through giving force to Covenant’s provisions.  

· Paragraph 3: In the last sentence, it might be appropriate to stress that in accordance with Article 1 of the Optional Protocol the central objective of the Optional Protocol is to help ensure promotion and protection of individual rights and freedoms through the determination by the Committee as to whether any of the alleged Covenant’s rights and freedoms have been violated, and the implementation of an effective remedy. 

· Paragraph 4: The last sentence may be formulated as a positive obligation of the State party to cooperate with the Committee in good faith at all stages of the procedure, in particular to permit and facilitate the submission of communication, assist in exchange of information and offer clarification to enable the Committee to consider such communication meaningfully and follow-up the Committee’s recommendations forwarded to the State party and to the author of communication. 

It is incompatible with these obligations for a State party to take any action that would prevent or frustrate the Committee in receiving communications, its consideration and examination of the communication, and in the expression of its views, as any such acts might amount to grave breaches of the obligations under the Optional Protocol. 

Moreover, States parties to the Optional Protocol should be requested to share information on the availability of this procedure to individuals under their jurisdiction, including on the procedural aspects and the impact of the views.   

From the paragraph 4 onwards, it might be advisable to follow along individual articles of the Optional Protocol. 

· Paragraph 5: The obligation to exhaust all available and effective domestic remedies prior to the submission of the communication has implications for a State party to the Optional Protocol. The State party must specify what domestic remedies have been available to the author of the communication, to what extent the author availed of them, and whether the domestic remedies, which purportedly had been exhausted by the author, were effective. The State party should also point out what time has lapsed since the exhaustion of remedies, when invoking Article 3 of the Optional Protocol. 
The State Party should also clarify whether the same matter is not being examined under another procedure of international investigation or settlement. However, the State Party’s assertion that remedies had not been exhausted or that matter is being examined under another procedure of international investigation or settlement will not be successful, if the previously concluded procedure has been of political rather than of judicial nature. Neither will it succeed where the individual communication has been dismissed under another procedure of international investigation or settlement on procedural grounds or when the content or scope of the substantive provision concerned under the Covenant is not equivalent to the similar provision under another international instrument and the criteria of “the same matter” therefore cannot apply.

It is also essential that the domestic remedies exhausted relate to the same matter of fact and law, as is the claim under the communication. The author has to exhaust only those domestic remedies, which are effective. That means that the author must not avail of those remedies that would not amount to a meaningful remedy because of their ineffectiveness or unreasonable delays in seeking justice.                              

· Paragraph 9: A few important additions might be made such as along the following lines: 

“The observations of a State party on any legal, factual or other aspects of the matter will be successful only if justified. Any allegations, which are not substantiated, will be disregarded as the Committee considers proven the facts, which are not credibly denied.
 In the Committee’s perspective, it is for a State party to carry the burden of proof to rebut the allegations as it often has better access to evidence and may be in sole possession of information critical to the disposition of the communication.” 

“The Committee may consider the communications on merits only once they meet the criteria of admissibility. The verification of the admissibility criteria is both the duty of a State party and the Committee, rather than that of the author, who is primarily responsible for substantiation of his allegations. It is for the Committee to consider formal aspects, such as whether the communication is not anonymous.” 

“As the State party bears the burden of proof, it is required to deny the authors allegations as unsubstantiated
 or otherwise object to meeting the admissibility criteria. Those criteria regard the material,
 personal
 or temporal
 scope of the communication, exhaustion of domestic remedies,
 consideration whether the communication has not been abusive or incompatible with the other procedure of international investigation or settlement of disputes.”

· Paragraph 10: It is the obligation of the State party concerned to justify its allegations and clarify its view of certain aspects, including whether the criteria of admissibility regarding material, temporal, or personal scope of the communication (admissibility criteria ratione materiae, ratione temporis, ratione personae) and the criteria of Article 3 of the Optional Protocol have been met. The State party should also comment whether it considers authors´ allegations substantiated. Paragraph 10 might better reflect all these obligations instead of focusing only on the ratione temporis rule.  

· A new paragraph touching on the Article 3 of the Optional Protocol may be added: 

“On the basis of Article 3 of the Optional Protocol, the concerned State Party is under the obligation to submit evidence for any allegation it may make regarding the abuse of the right of submission of the communication or of incompatibility with the provisions of the Covenant.“

· Paragraph 14: The ICJ recommends inclusion of an additional paragraph along the following lines: “The interpretative mandate of the Committee as established by Article 40 of the Covenant takes two major avenues. First, the Committee interprets the Covenant through the concluding recommendations following the consideration of States parties´ periodic reports. Secondly, the Committee interprets the Covenant’s provisions in an individual context through the individual communications. The Committee’s jurisprudence is also instrumental for the interpretation of the rights at the domestic level in line with the Covenant, for seeking uniform interpretation among the State parties, as well as for the establishment of domestic jurisprudence in line with the Covenant. Both categories of recommendations are of equal importance.”  

Paragraph 14 also contains a bracket around the word “an”, as an alternative to “the”.  It is suggested to phrase it as follows “...represent an authoritative determination of a body established under the Covenant itself as the primary authentic interpreter....”. That would provide for the possibility of “authentic” international judicial interpreters, such as the International Court of Justice interpreting the Covenant, as they have done in a few instances. 

· Paragraph 15: The final sentence could be expanded as finding the violation does not only engage the legal obligation “to reconsider the matter”, but does so with a view to taking measures to ensure an effective remedy. According to Article 2 paragraph 3a) of the Covenant, a State party has an obligation to ensure that any person whose rights or freedoms as recognized in the Covenant have been violated shall have an effective remedy.  

It may be added: “Once the Committee finds a violation of the Covenant’s provisions, it delivers its recommendations to a State party, and in line with Article 2 paragraph 2 of the Covenant, it requests adoption of measures as may be necessary to give effect to the rights recognized therein. A State party has a dual legal obligation: to refrain from continuous violations and to remedy the violations of individual’s rights and ensure the enjoyment of rights in the similar context for all.” 

· Paragraph 17: The wording of this paragraph is problematic. A reference to the acquiescence of States parties would be better deleted as “the acquiescence of States parties” test should not in itself be relied upon, because in some instances there may arise evidence of states disregarding the views of the Committee, and then state practice cuts in the wrong direction and actually undermines the authority of the Committee and the legal implications of its jurisprudence. 
· A new paragraph 18bis on remedies might be added: 

“Once the Committee finds a violation of the Covenant’s rights by the State party to the Optional Protocol, the State party is requested to share with the Committee information on the steps taken to implement the Committee’s recommendations to provide an effective remedy to the victim.” Remedies required by the Committee in accordance with Article 1 of the Optional Protocol and Article 2 paragraphs 2 and 3 of the Covenant should consist of judicial as well as non-judicial remedies, depending on the nature of violation of rights, and measures to ensure reparation for the harm suffered. 
· Paragraph 19: One addition might be:  “In case of inadequate implementation of the views or their partial or blatant disregard, the Special Rapporteur on the Follow-up to Views may submit additional recommendations as to how to pursue the implementation of Committee’s recommendations by the State party.” 

· A new paragraph 19bis may be added: 

“Publicity is an important means of enforcement of the Committee’s views. There is a standard practice for the Committee to request the State party to publish the Committee’s views on the violation of the Covenant’s provisions, on which the State party has to follow-up.” 

On this occasion, the ICJ suggests that the Committee elaborate additional effective instruments to pursue full implementation of the Committee’s views. Such measures might include the High Commissioner’s appeal to comply with the views to be addressed to the high political representatives of the State party concerned. However, engaging the political mechanisms should not temper the quasi-judicial character of the communication procedure. 

· Paragraph 21: In the third sentence, the comments suggest that rejection of the views the Committee can be considered as part of a process of ongoing dialogue. States may draw unfortunate implications from this suggestion.

· Paragraphs 22 and 23: It may be appropriate to add the following points: The interim measures of protection may be prescribed at the request of the author as well as at the discretion of the Committee. When referring to the “deportation”, the term should be replaced by the broader ”transfer”, to cover the obligation “not to extradite, deport, expel or otherwise remove a person from their territory, where there are substantial grounds for believing that there is a real risk of irreparable harm or gross violations of human rights either in the country to which removal is to be effected or in any country to which the person may subsequently be removed”.
 
Paragraph 23 might be better replaced by the following wording: “The duty to fulfil the interim measures is justified by the obligation to ensure Covenant’s rights, as stipulated in Article 2 para 1 of the Covenant. Such obligation may be also invoked from the Committee’s competence to determine the violations of Covenant’s rights or their substantial threat under the communication procedure or to avoid irreparable harm.”
 

Virtually all international judicial and quasi-judicial bodies, including the International Court of Justice, the European Court of Human Rights, the Inter American Court, the HRC and the CAT consider that respect for interim measures to be binding and integral to the administration of justice, such that their binding nature may be considered to rise to a principle of general international law. The reason is that they are integral to preserving the rights of the parties to a dispute, until a decision can be reached on the merits of a case, and thereby maintaining the integrity of that decision. 

· Paragraph 27: The last sentence could read: “In any case, State parties must give full effect to the views of the Committee by whatever means lie within their power, such as by adoption of appropriate legislative, administrative or other measures.”

· Paragraph 28: It is suggested to avoid asserting that in the attitude of the most States parties, the views of the Committee are not regarded as formally binding in law, as it may undermine earlier arguments to the contrary. An alternative wording might be: “..the views of the Committee are not regarded as having direct legally binding effect..”
· · ·
� See the Optional Protocol to the International Covenant on Civil and Political Rights, UN GA Resolution No 2200 A (XXI) of 16 December 1966, GA Official Record: A/6316, 999 U.N.T.S. 302, which entered into force on 23 March 1976. 


� Vienna Convention on the Law of Treaties, adopted at Vienna on 23 May 1969, entered into force on 27 January 1980, United Nations, Treaty Series, vol. 1155, p. 331, part III.


� Ibid, see Article 26:”Every treaty in force is binding upon the parties to it and must be performed by them in good faith.”; see also Article 27: “A party may not invoke the provisions of its internal law as justification for its failure to perform a treaty. This rule is without prejudice to article 46.”; and Article 42: “The validity of a treaty or of the consent of a State to be bound by a treaty may be impeached only through the application of the present Convention. The termination of a treaty, its denunciation or the withdrawal of a party, may take place only as a result of the application of the provisions of the treaty or of the present Convention. The same rule applies to suspension of the operation of a treaty. 








� See e.g. Communication No. 989/2001, Kollar v. Austria, Decision of 30 July 2003, para. 8.6.   


� See e.g. Communication No. 757/1997, Alzbeta Pezoldova v. Czech Republic, Views of 25 October 2002, para. 11.4.


� A State party is required to consider to what extent the author’s allegations have been substantiated by the relevant factual and legal evidence, as required by Article 2 of the Optional Protocol.     


� A State party also has an obligation to invoke e.g. the circumstance when the author claims the violation of rights not stipulated in the Covenant, such as to criminally prosecute another person (see e.g. the Communication No. 213/1986, H. C. M. A. v. The Netherlands, para. 11.6) or violations of rights stipulated therein, but invoking circumstances, which lie outside the fundamental values of the Covenant’s provisions (see Communication No. 1019/2001, M. C. Barcàiztegui v. Spain, para. 6.4).   


� Regarding the personal scope of the communication, a State party may object that the victim of the alleged violations did not submit the communication in person, such as in case of communication in memoriam, or did not mandate the submission of such communication (see Communication No. 1024/2001, M.S. Sanlées v. Spain, para. 6.2).   


� A State party may invoke that the moment of violation has taken place before the entry of the Optional Protocol info force for the party, unless the Committee ascertains that the violation that occurred before the entry into force for the State party has lasting effects - an act of State is necessary to protract the effects of violation, such as in case of disappearance or detention (see e.g. Communication No. 24/1977, Lovelace v. Canada, Views adopted on 30 July 1981, para.7.3; and Communication No. 1060/2002, Deisl v. Austria, Views adopted on 27 July 2004, para.10.3).    


� It is the State party’s obligation to articulate what effective domestic measures (administrative, disciplinary, criminal or others) were available to the author of the communication.     


� It is a primary responsibility of a State party to object that the same matter is being examined under another procedure of international investigation or settlement for purposes of Article 5, para. 2 a).


� Human Rights Committee, General Comment No. 31, Nature of the General Legal Obligation Imposed on States Parties to the Covenant, U.N. Doc. CCPR/C/21/Rev.1/Add.13 (2004), paragraph 12. 


� See the Communication No. 869/1999, Piandiong et al. v. the Philippines, Views of 19 October 2000, paras. 5.1. – 5.4, in which the Committee defined its position on the application of interim measures from a legal standpoint. It had determined that a State party, which executed a convicted person while his or her case was under consideration by the Committee, was committing a grave breach of its obligations under the Optional Protocol, as distinct from a violation of a substantive provision of the Covenant. The Committee was of the opinion that such a breach ran counter to the purpose of the Optional Protocol.
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