The Government of Japan has its highest regard for the extensive efforts of the Human Rights Committee on communications from individuals under the First Optional Protocol and does not intend to unjustly undervalue its views. In response to the request of comments on Draft General Comment No. 33, however, the Government of Japan would like to submit the following comments that have been made after careful consideration of the draft from a legal perspective. 

１．Overview

Although it is not our intention to undermine the significance of drafting this General Comment, which emphasizes the Committee’s raison d’etre and its importance, any statement suggesting more mandate or powers of the Committee or wider obligations of the States parties than those stipulated in the Covenant or the Protocol should be deleted or amended. In addition, the Government of Japan understands that the views of the Committee do not have any legal binding force, thus any statement which suggests such force should also be deleted or amended. The Government of Japan considers that it is important for the Committee to keep its authority within the scope stipulated in the legal documents (the Covenant and the Protocol) and that such position is quite important in making the Optional Protocol more universal. 

2. Paragraph 5, the second sentence: Delete or replace “is under an obligation to” (the third line) with “may”.

There is no basis in the Optional Protocol for the statement that a State party is under an obligation to specify the available and effective remedies when it considers that the author of the communication has failed to exhaust all available domestic remedies.

3. Paragraph 9: Delete

This paragraph should be deleted as the third sentence (“In such circumstances,…”) can be read as intending to create a new rule regarding the obligation of States parties to respond sufficiently to meet the demand of the Committee.  

4. Paragraph 10: Delete 

If the communication is related to a matter arising before the entry into force of the Optional Protocol for the State party concerned, that State usually claims so. However, it is incorrect to state that such claim is the obligation of a State party as it could mean to impose an unreasonable responsibility to verify the allegation upon the State party.   

5. Paragraph 11: Delete the last sentence

Since the views of the Committee have no legal binding force, the description “the work of the Committee is to be regarded as determinative of the issues presented” is inappropriate.

6. Paragraph 12: Replace “determinas” (the second line) with “overvaciones”

Paragraph 12 reads that the term “views” in English is “determinas” in Spanish. However, “observaciones” is the term for “views” in Article 5, paragraph 4 of the Optional Protocol in Spanish according to the OHCHR website (http://www2.ohchr.org/spanish/law/ccpr-one.htm).

7. Paragraph 14: Delete from “the views” (the first line) to “that instrument” (the third line)

The sentence from “the views” (the first line) to “that instrument” (the third line) is incorrect because the interpretative authority on the Covenant and the Optional Protocol is left to States parties and is not delegated to the Committee.

8. Paragraph 15: Delete

The sentence “A finding of a violation by the Committee engages the legal obligation of the State party to reconsider the matter.” (the fourth line) is inaccurate as it exceeds the scope of the powers of the Committee stipulated in the Covenant and the Protocol. The reference to Article 2, paragraph 3 of the Covenant is also inappropriate as long as it is done so in the above-mentioned context. 

9. Paragraph 16

There is no comment on this paragraph as long as the words “obligation to respect the views of the Committee” (the fifth line) is based on the premise that the views of the Committee have no legal binding force. However, if the texts after paragraph 14 are meant to regard the views of the Committee as legally binding, we must state that this description is incorrect. 
10. Paragraph 17: Delete

It can be a problem if the Committee uses the word “jurisprudence” as equivalent to decisions of judicial courts. Even if the views (with no legal binding force) on concrete issues accumulates, it is not possible to regard them as “subsequent practice in the application of the treaty which establishes the agreement of the parties regarding its interpretation” in the sense of Article 31 (3) (b) of the Vienna Convention on the Law of Treaties. 

11. Paragraph 18

It is incorrect if the current paragraph implies that the views of the Committee have the legal binding force. It should be replaced with the description, which simply states the fact objectively. It could therefore be read as “The following wording has been consistently adopted in the Committee’s views in cases where a violation has been found.”

12. Paragraph 19

The description “Consistently with this evaluation of the legal character of its views,” (the first line) should also be deleted by the same reason as stated above. In addition, paragraphs 18 and 19 appear to state that the views of the Committee can deduce the legal binding force from the views that have been provided by the Committee in the past. However it should be pointed out that it is not the Committee but States parties who can decide the character of the views of the Committee.  

13. Paragraph 22

Regarding the description “legal nature of the obligations of the States parties with … interim measures of protection” (from the first line to the second line), it should be pointed out that the interim measures also have no legal binding force, just like the views of the Committee.

14.
Paragraph 23：　DELETE

 
Paragraph 24：　DELETE from “Quite apart from” (the sixth line) to the end

As explained above, the interim measures do not have any legal binding force. In addition, although every State party to the Covenant and its Optional Protocol is bound by those treaties and must faithfully observe them in accordance with Article 26 of the Vienna Convention on the Law of Treaties, the Rules of Procedure, which was adopted by the Human Rights Committee for its work, cannot be treated on the equal footing as the Covenant and its Protocol. Therefore, it is not a breach of the obligation of the State party even if it does not implement interim measures.

15. Paragraph 26: Delete

Paragraph 26 states that the Committee cannot accept the claim that “since the Optional Protocol has not been incorporated in a State’s laws by statue, the views of the Committee have no legal force”. However, the views of the Committee have no legal binding force in the first place. Therefore, this whole paragraph is incorrect and should be deleted.

16. Paragraph 27: a) Replace “still lack” (the first line) with “do not have” and b) delete from “In any” (the fourth line) to “their power” (the fifth line). 

It is inappropriate to use “still lack” because such a phrase would imply that “something which must be done by the State party has no been done yet”. As is repeatedly stated thus far, the views of the Committee have no legal binding force vis-à-vis States parties.

17. Paragraph 28

It cannot be agreed if the Committee states the last sentence with the intention to give any binding effect equivalent to the legal binding force to the views of the Committee. 

18. Paragraph 29: Replace “but constitute an essential element … has been violated.” (from the third line to the end) with “are to be considered in good faith by States parties.”
It should be replaced as suggested for the same reasons above.

（Fin）
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