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Draft General Comment on States Parties’ obligations under the first Optional Protocol to the International Covenant on Civil and Political Rights

Comments by the Norwegian Government

The Norwegian Government welcomes this opportunity to submit observations on the Human Rights Committee’s Draft General Comment No. 33 on States Parties’ obligations under the first Optional Protocol to the International Covenant on Civil and Political Rights. 
At the outset, Norway would like to reaffirm its commitments to fully comply with the obligations under the Covenant and the Optional Protocols thereto. The Committee’s views adopted over the years have provided valuable sources of interpretation with regard to the scope and content of the provisions of the Covenant and have contributed to assisting States parties in their implementation of their treaty obligations.

The Covenant and the Optional Protocol have been incorporated into Norwegian law through the 1999 Human Rights Act, and the rights set forth in the Covenant with protocols may therefore be invoked directly before Norwegian courts. Moreover, pursuant to section 3 of the Human Rights Act, the provisions of the Covenant and the other incorporated conventions shall, in the event of conflict, take precedence over other legislative provisions. In the travaux préparatoires of the Human Rights Act the views adopted by the Human Rights Committee – as well as by other UN treaty bodies having the competence to adopt views following individual communications – are considered as a source of interpretation of considerable weight when determining the scope of the rights laid down in the convention.
Norway has recognised a precise competence of the Committee, under the first Optional Protocol, to receive and consider communications from individuals subject to its jurisdiction who claim to be victims of a violation of any of the rights set forth in the Covenant. Norway has in all such circumstances pursued a policy of close co-operation with the Committee by submitting written explanations or statements clarifying the matter and the remedy, if any, within the agreed time-limit.

The Draft General Comment No. 33 contains, however, elements whose formulation gives rise to concern. These pertain to the application of recognized principles of interpretation of treaties, as regards the scope of the Optional Protocol. Norway believes that a more accurate description of the mandate of the Human Rights Committee is called for. This will also serve to promote an even broader participation by States in the system of monitoring human rights obligations. 
The views of the Committee are not legally binding upon the State party concerned. They do not as such constitute a body of jurisprudence as described in paragraph 17 of the Draft. In this context, the declared attitude of States parties to the legal nature of the Committee’s views and requests for interim measures of protection should be carefully considered. This declared attitude contradicts the existence of a subsequent practice in the application of the treaty which establishes the agreement of the parties regarding its interpretation or, alternatively, the acquiescence by States constituting such practice - as regards any binding legal nature of views and requests for interim measures of protection. This seems to be partially reflected in paragraph 28 of the Draft, which acknowledges that States have not accepted the views of the Committee to be formally binding in law. 
The Committee is not a judicial body and its views are not as such legally binding. The terms of the Optional Protocol in their context and in the light of its object and purpose do not support such a view - nor does subsequent practice of States in adopting national legislation, as also explicitly stated in travaux préparatoires for the latter. 
This does not prevent that States parties to the first Optional Protocol have an obligation to act in good faith, both in their participation in the procedures under the Protocol and in relation to the Covenant itself, in accordance with the general principle under international law of good faith in the discharge of treaty obligations, and that a duty to cooperate with the Committee arises from this principle.  
Furthermore, the general principle of good faith implies that States parties to the Protocol are obliged not to hinder access to the Committee or to institute retaliatory measures against any person who has addressed a communication to the Committee.
With regard to the obligations of the State party concerned in respect of the views issued by the Committee pursuant to article 5, paragraph 4 of the first Optional Protocol, the Draft General Comment states that the work of the Committee is to be regarded as determinative of the issues presented. As this and similar statements in the General Comment may be open to various interpretations, it is recalled that Norway does not consider the views of the Committee as legally binding on the receiving State under public international law. The Committee is not an international court and has not been granted the power to adopt judgments that would be legally binding upon the State party concerned. 
By accepting the Committee’s competence to receive, consider and express its views on communications from individuals under the first Optional Protocol, the State party concerned has an obligation to reconsider, in good faith, whether it has violated any of the rights set forth in the Covenant, in so far as this is the result of the Committee’s view. If the State party concerned does not accept the views transmitted to it by the Committee pursuant to article 5, paragraph 4 of the Protocol, Norway considers it to follow from the State party’s obligation to co-operate with the Committee in good faith, that it should present reasons for its conflicting view and engage in a dialogue with the Committee on the contested issue. Norway sees, however, no basis for asserting the existence of any acceptance by States parties that would be conclusive as regards the question of the binding nature of the Committee’s views.
Also with regard to requests from the Committee for interim measures, reference is made to Norway’s position concerning the obligation of States parties to co-operate with the Committee in good faith. Norway agrees that the negative part of this obligation must be for the States parties not to prevent or frustrate consideration by the Committee of a communication alleging a violation of the Covenant, or to render examination by the Committee moot and the expression of its views nugatory and futile. However, the Draft Comment does not in Norway’s opinion provide an accurate description of the Committee’s mandate, by inferring a legally binding nature also for such requests for interim measures. 
In a recent decision of 16 April 2008 (Dar v the State) concerning an individual who had forwarded a communication under the Convention against Torture, the Norwegian Supreme Court found that requests for interim measures made by the UN Committee against Torture are not binding under international law. The Supreme Court noted in this context that, distinct from the International Court of Justice and the European Court of Human Rights whose decisions are binding under international law on the parties to the case, the Committee against Torture is a monitoring body that issues non-binding opinions in respect of individual communications. The Court thus assumed that Norway was not obliged under international law to comply with the Committee against Torture’s request for interim measures to protect the applicant. However, the Court also noted the generally held view in Norway that due weight is to be given to such requests and that they are generally complied with insofar as possible. In the case referred to, Norwegian authorities gave due weight to the request but did not find that any interim measures were warranted under the circumstances.
While recognizing the powers of the Committee to decide its rules of procedure, Norway does not agree that a request from the Committee for interim measures is as such legally binding under public international law. The terms of the Optional Protocol in their context and in the light of their object and purpose do not support the view that the Committee can adopt legally binding interim measures.

Against the above background Norway believes that Draft Comment No. 33 should be carefully reconsidered on several accounts, where formulations give rise to doubt as to an accurate description of the mandate of the Committee and the exact legal nature of its views and requests. 

