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Comments to draft General Comment on Article 21 of the ICCPR

Thematic Engagement, Special Procedures and Right to Development Division 
Office of the United Nations High Commissioner for Human Rights

1. The Thematic Engagement, Special Procedures and Right to Development Division (the Division) of the Office of the United Nations High Commissioner for Human Rights (OHCHR) welcomes the opportunity to provide comments on the draft General Comment No. 37 on Article 21 of the International Covenant on Civil and Political Rights, on the right of peaceful assembly, for which it commends the Human Rights Committee. The Division is engaged, inter alia, in the provision of expert and legal advice and the preparation of policy-oriented research and analysis, and tools and guidance, on the right of peaceful assembly and related rights. The draft General Comment touches upon a number of questions related to the right of peaceful assembly, many of which have direct relevance and significance to OHCHR’s work. 

2. It should be stated at the outset that the Committee has prepared a comprehensive and detailed draft General Comment on Article 21 of the Covenant, which is true to its long-rich jurisprudence while also usefully advancing the understanding of the right of peaceful assembly. The comments provided below are derived from our Office’s experience, in particular providing legal advice to colleagues in the field where the Covenant is applicable. They build on the Human Rights Committee’s own views and the jurisprudence of other human rights mechanisms in the following areas: (i) the use of force; (ii) technology and assemblies; and (iii) assemblies in situations of armed conflict.
(i) The Use of Force 

3. The inclusion in the draft General Comment of a section on “Duties and powers of law enforcement agencies” is welcome, as is the reaffirmation, at the beginning of this section, that the fundamental duty of any law enforcement agency involved in policing a peaceful assembly is to respect and ensure the exercise of the fundamental rights of the participants. The Committee is commended for including reference on how certain less-lethal weapons should be used (para. 97). In this regard, the draft General Comment could be strengthened by including a specific requirement that law enforcement officials should abide by international standards on the use of all less lethal weapons, as the Committee has done in its General Comment No. 36 on article 6.
 The draft could also clarify that, unless a law enforcement official is confronted with an imminent threat of death or serious injury, less lethal weapons should never be used outside of less lethal parameters to cause death or serious injury.
 The Committee may also wish to consider providing guidance with regard to the meaning of the term “imminent” in the phrase “imminent threat of serious violence”.
4. OHCHR appreciates the inclusion in the draft of the sentence stating “As a general rule, the military should not be used to police assemblies”.
 In this connection, the Committee may wish to add that if the military is deployed to police assemblies, they should be considered law enforcement officers and should therefore be subject to civilian control and to international norms and standards on the use of force. 

5. The draft General Comment (para. 98) refers importantly to the fact that firearms are not an appropriate tool for the policing of assemblies and that they must never be used simply to disperse an assembly. The draft could benefit from additional clarification by indicating that firearms loaded with lethal ammunition are inappropriate. 
(ii) Technology and freedom of assembly
6. The draft General Comment makes important references to how technology may act as an enabler of the right of peaceful assembly. At the same time, the draft rightly recognizes that technology may pose challenges to the exercise of the right of peaceful assembly and other connected human rights. As regards the reference to Internet connectivity blockages, the Committee may wish to consider that the different types of disruption to individuals’ ability to access the internet and its services that may exist: from blocking a specific website or service, to shutting down the internet network in a country or region, to the suspension of telecommunications and mobile services.
 The legality, necessity and proportionality of these measures needs to be assessed on a case-by-case basis. 
7. In cases of general network shutdowns, the Committee in its General Comment No. 34 has already stated that generic bans on the operation of certain sites and systems are not compatible with paragraph 3 of article 19 of the Covenant
 and has expressed concerns about blocking the Internet on several occasions during the review of State reports.
 United Nations Special Rapporteurs have considered them to be in “clear violation of international law”
 and “generally disproportionate”
. The Human Rights Council, for its part, has unequivocally condemned measures to intentionally prevent or disrupt access to or dissemination of information online in violation of international human rights law and has called upon all States to refrain from and cease such measures.
 For its part, the United Nations High Commissioner for Human Rights has stated that blanket internet shutdowns contravene international law.
 In light of the importance of internet connectivity for demonstrations, the Committee may wish to make a clearer statement concerning the general blocking of the Internet.
8. As regards the reference to surveillance in paragraph 71 of the draft, the Committee may wish to consider recalling that States should ensure that any interference with the right to privacy shall be consistent with the principles of legality, necessity and proportionality.
 In addition, the Committee may wish to point out that there are other duties in the context of information collection: transparency and information of the public; access to data for data subject; rectification; and expungement.
 
9. In relation to facial recognition technologies, the Committee may wish to consider adding that the use of facial recognition technologies during demonstrations may generate a chilling effect on the right to freedom of assembly
. The Committee may wish to indicate that it is incumbent upon States to demonstrate the use of facial recognition technologies on people participating in demonstration is necessary and proportionate.

(iii) Assembly during states of emergency and armed conflict
10. The draft usefully addresses the questions of assemblies during states of emergency and in situations of armed conflict, but the relevant paragraphs could benefit from additional details. OHCHR respectfully suggests that the draft provides more guidance on the relevant principles that apply to the right to peaceful assembly in such situations. The guidance could be usefully drawn from previous general comments nos. 29, 35 and 36. 
11. OHCHR congratulates the Human Rights Committee on the important work that it has carried out and the enormously significant General Comment on Article 21 that will result. OHCHR extends its thanks to the Committee once again for this opportunity to comment on the draft General Comment. 
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