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Geneva, 25 October 2012

ORAL STATEMENT
Human Rights Committee 106th session
13 October – 2 November 2012

General discussion on the preparation for a general comment on article 9 (Liberty and Security of Person) of the International Covenant on Civil and Political Rights


Thank you Mr Chair,

The Child Rights International Network (CRIN) would like to raise key issues to ensure that the special guarantees and measures of protection children should receive, required in the Covenant’s article 24 (1), as to their right to liberty and security are properly highlighted in the Committee’s General Comment on article 9.

This presentation gives a summary of our written contribution on the General Comment on article 9, available on the OHCHR website.


Mr Chair, 

In relation to the criminal justice system and with regards to the Covenant’s article 9(1) guarantee of a right to liberty and security of person, CRIN argues that this right has specific effects regarding the rights of children.

Article 37(b) of the Convention on the Rights of the Child (CRC) clearly states that “the arrest, detention or imprisonment of a child shall be in conformity with the law and shall be used only as a measure of last resort and for the shortest appropriate period of time". 

Even in cases of severe offences committed by children, detention should be the exception and should be outweighed by the interest of safeguarding the well-being and development of the child. 

CRIN recommends that children should be kept out of the criminal justice system; they should be met with systems which renounce retribution and focus exclusively on children's rehabilitation, with the necessary attention to public safety and security.



With regards to pre-trial detention, article 9(3) of the ICCPR raises two issues; the right to an expeditious trial and the recognition that pre-trial detention should be exceptional. Both of these aspects of the article are of particular importance for children and require specific protections.

There is consensus within international juvenile justice standards that pre-trial detention of children should be not only exceptional but a measure of last resort. 

CRIN recommends that the Committee stress that the special protection of children requires that any use of pre-trial detention be, not only exceptional, but a measure of last resort. Furthermore, children who are detained must be brought before a court without delay - as stressed by article 40 (2) (b) of the CRC.



Article 24(1) of the Covenant’s requirement of “measures of protection as are required by his status as a minor” in conjunction with the Covenants justice provisions sets a prerequisite that children should always be met with a child friendly justice system, a system that understands and respects both their rights and their unique vulnerability.

Article 40 of the CRC proposes a special approach: the establishment of laws, procedures, authorities and institutions specifically applicable to these children – not to some of them but to all of them - up to the age of 18.

CRIN recommends that the Human Rights Committee highlight in its General Comment to article 9, children's need to be met with a child friendly justice system that minimises the challenges they face in each aspect of a legal proceeding, provides them with free legal representation and ensures the rights and guarantees of a fair trial adapted to their needs.



With regards to other forms of deprivation of liberty, children should also receive special guarantees.

Migrant children are often dealt with according to their migration status prior to being seen as minors and are detained because they, their parents and caregivers or other family members do not have legal status in the country.

Children are also routinely criminalised for drug use. If caught using drugs, and apprehended by police, they may be sent to mandatory treatment or rehabilitation facilities, where, in the worst cases, they may be subject to torture, inhuman or degrading treatment,[footnoteRef:1] or sent to youth detention centres or to jails.  [1:  The illegal arrest, arbitrary detention and torture of people who use drugs in Cambodia (http://www.hrw.org/en/reports/2010/01/25/skin-cable-0) ] 


Children who are held in mental health institutions are victims of many human rights abuses such as forced sterilisation and abortion, denial of essential pain relief, and the use of involuntary detention as “treatment".

Therefore, CRIN recommends that the Human Rights Committee highlight in its General Comment to article 9 that:
· children should not be detained because of their migrant status;
· the use of drugs should be dealt with as a health issue and the focus should be on the prevention of harm related to drug use and therefore children should not be criminalised for drug use;
· children with mental health problems should not be systematically held in institutions. States should initiate investigations with respect to the treatment children receive in mental health institutions and ensure that where detention in the civil setting is used, it is only used with the consent of the child or, where the child lacks capacity to decide on his or her treatment, in the best interests of the child. 


In conclusion, CRIN recommends that in drafting the General Comment on article 9, the Committee take account of the article 24(1) requirement to ensure the special protection of children in conjunction with article 9.
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