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INTRODUCTION
1. The University of Essex Human Rights Centre Clinic (‘the Clinic’) provides this submission to the Human Rights Committee (‘the Committee’) in response to its call for comments on Draft General Comment No. 35 on Article 9 of the International Covenant on Civil and Political Rights. 

2. The Clinic congratulates the Committee on its decision to draft a General Comment on this important issue and anticipates that it will be of great use to states and non-state actors in clarifying states’ obligations vis-à-vis the legality and legitimacy of detention.  As the draft General Comment is already very detailed, the Clinic limits its submission to the deprivation of liberty of minors in the context of immigration control.
 This is dealt with in paragraph 18 of the Draft General Comment, the relevant part of which reads:

Children may be deprived of liberty only as a measure of last resort and for the shortest appropriate period of time, taking into account their best interests as a primary consideration with regard to the duration and conditions of detention.
 
3. The purpose of this submission is to draw the Committee’s attention to the situation of unaccompanied minors as a particularly vulnerable group of migrant children, who are without the protection of family or other relatives.
 This category of children is not specifically mentioned in paragraph 18 of the Draft General Comment. However, the Clinic suggests that, compared with children generally, unaccompanied minors’ increased vulnerability necessitates specific attention and treatment in the General Comment.
 Submission to-date have not addressed this issue. 

4. Specifically, the Clinic proposes that, when addressing paragraph 18 of the Draft General Comment, the Committee should consider:

a. Explicitly mentioning the vulnerability of unaccompanied minors in the context of immigration;

b. Highlighting the necessity of alternatives to detention when considering unaccompanied minors, on the basis of their extreme vulnerability.  
5. In relation to recommendation (b) above, the Clinic notes that alternatives to immigration detention are always preferable, and that the test for migrant detention is particularly strict vis-à-vis the requirements of legality and legitimacy;
 this threshold is further increased in situations involving children who, as a general rule, should not be detained.
 However, the Clinic notes that, consequent to their increased vulnerability, this threshold must be set even higher with respect to unaccompanied minors: it is the Clinic’s conclusion that in this situation detention should not be used.

6. The increased vulnerability of unaccompanied minors should be considered in light of the prohibition of arbitrary detention, and in particular the Committee’s clarification that the test of arbitrariness should include ‘elements of inappropriateness’
 and reasonableness.

7. Unaccompanied minors constitute a significant proportion of migrant children. According to the UNHCR’s Global Trend Report, in 2012, 21,300 asylum applications were lodged by unaccompanied or separated children in 72 countries.
 Significantly, the number of unaccompanied minors in the immigration system appears to be increasing, and statistics from 2012 were the highest on record since 2006, when UNHCR started collected the data for the first time.

UNACCOMPANIED MINORS AS A SUBCATEGORY OF ASYLUM SEEKING MINORS 
8. Art. 9 (1) ICCPR prohibits arbitrary detention. In a case concerning immigration detention, the Committee has held that ‘"arbitrariness" […] must be interpreted […] broadly to include elements of inappropriateness, injustice and lack of predictability.’
 Detention must be deemed reasonable and appropriate ‘in all the circumstances’.
 It is through this lens that the particular vulnerability of unaccompanied minors must be addressed. 
9. An extensive study conducted by the International Detention Coalition has recommended characterising the vulnerability of unaccompanied minors on the basis of four factors: they are (1) minors, (2) outside their country of origin, (3) often without documents, and (4) without the protection of parents or other caregivers.
 This final factor deserves particular attention, as it is this factor that distinguishes unaccompanied minors from migrant children more generally. 
10. Accompanied children have the protective benefits of travelling with their carers and guardians. Unaccompanied minors, in contrast, travel unaccompanied by parents or relatives, and so cannot avail of this primary source of protection and comfort.
 Unaccompanied minors may encounter a number of difficulties in relation to the immigration system specifically, and during migration generally. For example, Human Rights Watch report that unaccompanied minors passing through the immigration system in Europe may face issues such as, brutality and exploitation, prolonged detention, abusive police behaviour, or bureaucratic obstacles to accessing education and health care; in addition, many unaccompanied minors do not have access to legal defence, and as such are unable to claim their rights.
 Unaccompanied minors are often exposed to increased risks during the migration process more generally, especially at border crossings where they can be vulnerable to physical violence, theft and sexual exploitation;
 as unaccompanied minors often travel with smugglers they are particularly vulnerable to child trafficking and exploitation, or may be left stranded and in dangerous circumstances.

11. Given the ‘extreme vulnerability’
 of minors seeking asylum, as a general rule, such children should not be detained; the importance of avoiding detention is only enhanced with respect to unaccompanied minors.
 In Mitunga, the European Court of Human Rights addressed the immigration detention of an unaccompanied minor. In this case the Court established the applicant’s ‘extreme vulnerability’ consequent to the fact that her ‘position was characterised by her very young age, the fact that she was an illegal immigrant in a foreign land and the fact that she was unaccompanied by her family from whom she had become separated so that she was effectively left to her own devices. She was thus in an extremely vulnerable situation.’
 The Court concluded that the applicant’s extreme vulnerability took precedence over her status as an illegal immigrant, and found a violation of the right to liberty and security under Article 5 of the European Convention on Human Rights.

12. Detention can have a profound negative psychological impact on minors.
 This negative impact of detention, coupled with the extreme vulnerability of unaccompanied minors, necessitates that, with respect to this subcategory of children, all possible alternatives must be considered prior to detention, including placement in other forms of accommodation.
 In any situation, the best interest of the child must be the primary objective.

13. The question of the interplay between the best interests of the child and child detention requires more elaboration. As provided by the Committee on the Rights of the Child in General Comment No. 14, a number of Convention rights explicitly refer to the best interests of the child in their substance, particularly those dealing with parental care and the maintenance of family unity.
 In this regard the International Detention Coalition mentions that when accompanied by parents, children in detention should not be separated from them.
 While, respect of family unity might very exceptionally justify detention of the child in the case of accompanied minors, for the shortest period of time and in conditions appropriate for a child,
 such reasoning obviously cannot apply to unaccompanied minors.
  
14. In line with this reasoning, both the UN Working Group on Arbitrary Detention and the European Court of Human Rights took the position that ‘[g]iven the availability of alternatives to detention, it is difficult to conceive of a situation in which the detention of unaccompanied minors would comply’ with the best interests of the child.
 In this regard, the European Commission has noted that the accommodation of unaccompanied minors in closed centres may, in certain circumstances, be in their best interests,
 in order to protect against the risk of abduction by traffickers.
 However, it is arguable that this danger may be more effectively tackled through the development and adoption of non-detention strategies and facilities.
 The best interest principle indicates that, in relation to unaccompanied minors, all possible alternatives must be considered prior to detention, including placement in other forms of accommodation.
 Where possible the unaccompanied minor should be released into the care of family members who already have residency in the country where asylum is being sought.
 Where this is not possible, as the European Court of Human Rights asserted in the Mitunga case, alternative care arrangements, such as foster placement or residential homes, should be made by the competent child care authorities, ensuring that the child receives appropriate supervision.
 Residential homes or foster care placements need to cater for the child’s proper physical and mental development while longer term solutions are being considered.
 As the Committee on the Rights of the Child has clarified in its General Comment on the treatment of unaccompanied and separated children, ‘the underlying approach [...] should be “care” and not “detention”.’

15. Taking into account all the particular circumstances relevant to unaccompanied minors, it is submitted that the test of appropriateness established in relation to the prohibition of arbitrary detention is not met, and that alternatives to detention must be considered as a priority.
16. Underlining this conclusion, it is noted that the appropriateness of detention with regards to Article 9 of the International Covenant on Civil and Political Rights primarily concerns the legality and legitimacy of detention. However, the Draft General Comment notes that ‘[t]he appropriateness of the conditions prevailing in detention to the purpose of detention is sometimes a factor in determining whether detention is arbitrary within the meaning of article 9.’
 Regarding unaccompanied minors, the European Court of Human Rights has held that inappropriate conditions for minors - such as closed detention facilities that do not allow for recreational activities and are not suited for satisfying other special needs of children
, or where children are not separated from adults - can lead to a finding of arbitrary detention under Art. 5 of the European Convention on Human Rights.
 
CONCLUSION AND RECOMMENDATIONS
17. This submission is based on the test developed by the Committee according to which detention can be arbitrary under Art. 9(1) if it is not appropriate in light of all the circumstances. The particular issues arising in relation to unaccompanied minors, namely the absence of familial care and support, and their extreme vulnerability, must be taken into account when considering the term ‘appropriate’. Vulnerability and the best interest principle are intrinsically linked. Applying UNHCR’s definition of best interest, the well-being of a child in general must be referred to and the best interest determination should be conducted on a case-by-base basis.
 Detention has a negative impact on minors: this is shown in various studies and accepted in jurisprudence.
 In this vein, it is significant that the European Court of Human Rights did not accept that detention was in the best interest of the child in any of the landmark cases relating to unaccompanied minors.

18. With a view to harmonising the legal developments in the European and the UN human rights systems, the Clinic would like to suggest that when addressing paragraph 18 of the Draft General Comment, the Committee should consider:
a. Specifically mentioning the vulnerability of unaccompanied minors in the context of immigration;

b. Highlighting the necessity of alternatives to detention when considering unaccompanied minors, on the basis of their extreme vulnerability. It is difficult to conceive of a situation in which the detention of an unaccompanied minor would not be considered ‘arbitrary’.
� That is (1) administrative detention during the examination of an asylum claim on grounds such as risk of absconding, identification of nationality/ identity etc. and (2) detention pending deportation. This submission was prepared by a team of Human Rights Centre Clinic students consisting of Sebastian Herwig, Anahit Simonyan, and Marina Tondo.


� Citations omitted.


� Definition: ‘Unaccompanied children (also called unaccompanied minors) are children who have been separated from both parents and other relatives and are not being cared for by an adult who, by law or custom, is responsible for doing so.’ (Inter-agency Guiding Principles on unaccompanied and separated children (2004), International Committee of the Red Cross, p. 13). The terms ‘minor’ and ‘child’ are used interchangeably herein. 


� The increased vulnerability of unaccompanied minors is addressed in the case law of the European Court of Human Rights, as discussed below.


� In this regard the Clinic welcomes the overall content of paragraph 18 of Draft General Comment No. 35.


� An exception relating to the protection of family unity is noted, although in this situation detention should be for the shortest possible time period, and occur in conditions appropriate for children.


� In support of this conclusion, see further, Report of UN Special Rapporteur on the Human Rights of Migrants, E/CN.4/2003/85 2002 para. 75; UN High Commissioner for Refugees (UNHCR), Detention Guidelines, Guidelines on the Applicable Criteria and Standards relating to the Detention of Asylum- Seekers and Alternatives to Detention (2012) para. 54.


� Van Alphen v. The Netherlands, Communication No. 305/1988, U.N. Doc. CCPR/C/39/D/305/1988 (23 July 1990), para. 5.8.


� A v Australia, Communication No. 560/1993, U.N. Doc. CCPR/C/59/D/560/1993 (30 April 1997) paras 3.5, 4.6.


� UNHCR, ‘Displacement, The New 21st Century Challenge: Global Trends 2012’, p.3.


� UNHCR, ‘Displacement, The New 21st Century Challenge: Global Trends 2012’, p.3.


� Van Alphen v. The Netherlands, Communication No. 305/1988, U.N. Doc. CCPR/C/39/D/305/1988 (23 July 1990), para. 5.8. 


� Van Alphen v. The Netherlands, Communication No. 305/1988, U.N. Doc. CCPR/C/39/D/305/1988 (23 July 1990), para. 5.6. More generally:  Manfred Nowak, U.N. Covenant on Civil and Political Rights: CCPR Commentary (2nd ed., N.P. Engel 2005) p. 225, para. 30.


� International Detention Coalition, Captured Childhood, Introducing a New Model to Ensure the Rights and Liberties of Refugees, Asylum Seekers and Irregular Migrant Children Affected by Immigration Detention (2012) p. 14.


� International Detention Coalition, Captured Childhood, Introducing a New Model to Ensure the Rights and Liberties of Refugees, Asylum Seekers and Irregular Migrant Children Affected by Immigration Detention (2012) p. 23.


� Human Rights Watch, Caught in The Net: Unaccompanied Migrant Children in Europe (2012) p.3.


� International Detention Coalition, Captured Childhood, Introducing a New Model to Ensure the Rights and Liberties of Refugees, Asylum Seekers and Irregular Migrant Children Affected by Immigration Detention (2012) p. 25, referring to United Nations, ‘Reports of the independent expert for the United Nations study on violence against children’, UN Doc. A/61/299, 2006.


� International Detention Coalition, Captured Childhood, Introducing a New Model to Ensure the Rights and Liberties of Refugees, Asylum Seekers and Irregular Migrant Children Affected by Immigration Detention (2012) p. 28.


� ‘… it is important to bear in mind that the child’s extreme vulnerability is the decisive factor and takes precedence over considerations relating to the status of illegal immigrant.’ Popov v. France, European Court of Human Rights, App. Nos. � HYPERLINK "http://hudoc.echr.coe.int/sites/fra/pages/search.aspx" \l "{\"appno\":[\"39472/07\"]}" \t "_blank" ��39472/07� and � HYPERLINK "http://hudoc.echr.coe.int/sites/fra/pages/search.aspx" \l "{\"appno\":[\"39474/07\"]}" \t "_blank" ��39474/07�, para. 91. 


� Report of UN Special Rapporteur on the Human Rights of Migrants, E/CN.4/2003/85 2002 para. 75; UNHCR Detention Guidelines, Guidelines on the Applicable Criteria and Standards relating to the Detention of Asylum- Seekers and Alternatives to Detention, para. 54.


� Mubilanzila Mayeka and Kaniki Mitunga v. Belgium, (2006), European Court of Human Rights, App. No.13178/03, para. 55


� Mubilanzila Mayeka and Kaniki Mitunga v. Belgium, (2006), European Court of Human Rights, App. No.13178/03, para. 103: ‘The Court notes that the secondt know what to do with itty that is germane to unaccompanied minors, ����������������������������������������������������������� applicant was detained in a closed centre intended for illegal immigrants in the same conditions as adults; these conditions were consequently not adapted to the position of extreme vulnerability in which she found herself as a result of her position as an unaccompanied foreign minor.’


� ‘It undermines their psychological and physical health and compromises their development. The detention environment can itself place children’s physical and psychological integrity at risk.’ (International Detention Coalition, Captured Childhood, Introducing a New Model to Ensure the Rights and Liberties of Refugees, Asylum Seekers and Irregular Migrant Children Affected by Immigration Detention (2012) p. 5; for more details on this issue please see pp. 48 ff. of the same report. This conclusion was acknowledged by the European Court of Human Rights in Popov v. France (para. 101): ‘the Court does not doubt that this situation created anxiety, psychological disturbance […].’ Popov v. France, European Court of Human Rights, App. Nos. � HYPERLINK "http://hudoc.echr.coe.int/sites/fra/pages/search.aspx" \l "{\"appno\":[\"39472/07\"]}" \t "_blank" ��39472/07� and � HYPERLINK "http://hudoc.echr.coe.int/sites/fra/pages/search.aspx" \l "{\"appno\":[\"39474/07\"]}" \t "_blank" ��39474/07�.


� Bakhtiyari v. Australia, Communication No. 1069/2002, U.N. Doc CCPR/C/79/D/1069/2002 (6 November 2003), para 9.3; Popov v France, European Court of Human Rights, App. Nos. � HYPERLINK "http://hudoc.echr.coe.int/sites/fra/pages/search.aspx" \l "{\"appno\":[\"39472/07\"]}" \t "_blank" ��39472/07� and � HYPERLINK "http://hudoc.echr.coe.int/sites/fra/pages/search.aspx" \l "{\"appno\":[\"39474/07\"]}" \t "_blank" ��39474/07�, paras.101, 103.


� UNHCR Detention Guidelines, para. 54. ‘The term “best interests” broadly describes the well-being of a child. Such well-being is determined by a variety of individual circumstances, such as the age, the level of maturity of the child, the presence or absence of parents, the child’s environment and experiences.’ The best interest principle comes from Article 3 CRC, and is elaborated upon in CRC General Comment No.6 (2005), Treatment of Unaccompanied and Separated Children Outside their Country of Origin, CRC/GC/2005/6.


� Committee on the Rights of the Child. ‘General Comment No. 14 on the Right of the Child to Have His or Her Best Interest Taken As a Primary Consideration’, UN Doc. CRC/C/GC/14(2013).


� However, detained children ought to be separates from other adults. See International Detention Coalition, Captured Childhood, Introducing a New Model to Ensure the Rights and Liberties of Refugees, Asylum Seekers and Irregular Migrant Children Affected by Immigration Detention (2012) p. 14.


� Muskhadziyeva and Others v. Belgium, European Court of Human Rights, App. No. 41442/07, para 63; Art. 9(1) CRC; but ‘The [European Court of Human Rights] is of the view that the child’s best interests cannot be confined to keeping the family together […].’ Popov v. France, European Court of Human Rights, App. Nos. � HYPERLINK "http://hudoc.echr.coe.int/sites/fra/pages/search.aspx" \l "{\"appno\":[\"39472/07\"]}" \t "_blank" ��39472/07� and � HYPERLINK "http://hudoc.echr.coe.int/sites/fra/pages/search.aspx" \l "{\"appno\":[\"39474/07\"]}" \t "_blank" ��39474/07�, para. 147. 


� It is noted that, if children are to be detained, a number of other requirements regulate this detention. In particular, the application must be expedited, and detention conditions must be appropriate for children (see generally, Popov v. France, European Court of Human Rights, App. Nos. � HYPERLINK "http://hudoc.echr.coe.int/sites/fra/pages/search.aspx" \l "{\"appno\":[\"39472/07\"]}" \t "_blank" ��39472/07� and � HYPERLINK "http://hudoc.echr.coe.int/sites/fra/pages/search.aspx" \l "{\"appno\":[\"39474/07\"]}" \t "_blank" ��39474/07�).


� Report of the Working Group on Arbitrary Detention to the Thirteenth Session of the Human Rights Council’, U.N. Doc A/HRC/13/30, 18 Jenuary 2010, para. 60; in a similar vein see Mubilanzila Mayeka and Kaniki Mitunga v. Belgium, (2006), European Court of Human Rights, App. No.13178/03, para. 103.


� This argument was made by the European Commission during the process of recasting the EU Reception Directive. Directive 2013/33/EU of The European Parliament and of The Council of 26 June 2013 laying down standards for the reception of applicants for international protection (recast).


� UNHCR, ‘UNHCR Comments on the European Commission’s amended recast proposal for a Directive of the European Parliament and the Council laying down standards for the reception of asylum-seekers’, p. 10f.; cf. para. 56 of the Draft General Comment: ‘The right to personal security protects interests in bodily and mental integrity that are also protected by Art. 7.’ 


� Eg, counselling, guardianship and care arrangements or safe houses: ‘UNHCR Comments on the European Commission’s amended recast proposal for a Directive of the European Parliament and the Council laying down standards for the reception of asylum-seekers’, p. 10f; Committee on the Rights of the Child, General Comment No. 6 (2005), The Treatment of Unaccompanied and Separated Children Outside their Country of Origin, UN Doc. CRC/GC/2005/6, 1 September 2005, para. (i) 60-63.


� Bakhtiyari v. Australia, Communication No. 1069/2002, U.N. Doc CCPR/C/79/D/1069/2002 (6 November 2003), para.9.3; In Mitunga v. Belgium the European Court of Human Rights held that other measures could have been taken that would have been more conducive to the best interests of the child guaranteed by Article 3 of the CRC. (Mubilanzila Mayeka and Kaniki Mitunga v. Belgium, (2006), European Court of Human Rights, App. No.13178/03, para. 83). See among the burgeoning literature on alternative measures: International Detention Coalition, Captured Childhood, Introducing a New Model to Ensure the Rights and Liberties of Refugees, Asylum Seekers and Irregular Migrant Children Affected by Immigration Detention (2012) pp. 58-96; for examples from various states: UNHCR, ‘Back to Basics: The Right to Liberty and Security of Person and ‘Alternatives to Detention’ of Refugees, Asylum-Seekers, Stateless Persons  and Other Migrants’, PPLA/2011/01.Rev.1, 2011, pp. 51-82.


� UNHCR, Refugee Children: Guidelines on Protection and Care (1994) para. 94.


� Mubilanzila Mayeka and Kaniki Mitunga v. Belgium, (2006), European Court of Human Rights, App. No.13178/03, para. 83.


� UNHCR, Refugee Children: Guidelines on Protection and Care (1994) para. 92.


� Committee on the Rights of the Child, General Comment No. 6 (2005), The Treatment of Unaccompanied and Separated Children Outside their Country of Origin, UN Doc. CRC/GC/2005/6, 1 September 2005, para. 63.


� Draft General Comment, para. 59.


� Popov v. France, European Court of Human Rights, App. Nos. � HYPERLINK "http://hudoc.echr.coe.int/sites/fra/pages/search.aspx" \l "{\"appno\":[\"39472/07\"]}" \t "_blank" ��39472/07� and � HYPERLINK "http://hudoc.echr.coe.int/sites/fra/pages/search.aspx" \l "{\"appno\":[\"39474/07\"]}" \t "_blank" ��39474/07�, para. 101


� Mubilanzila Mayeka and Kaniki Mitunga v. Belgium, (2006), European Court of Human Rights, App. No.13178/03, paras. 55, 103-105; Muskhadziyeva and Others  v Belgium, (2010) European Court of Human Rights, App. No. 41442/07, para 63.


� UNHCR, Best Interests Determination Children - Protection and Care Information Sheet (2008).


� See para. 12 above. 


� Mubilanzila Mayeka and Kaniki Mitunga v. Belgium, (2006), European Court of Human Rights, App. No.13178/03, paras. 103-105; Muskhadziyeva and Others  v Belgium, (2010) European Court of Human Rights, App. No. 41442/07, para 63.
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