Letter to Human Rights Committee regarding draft General Comment No. 35, paragraph 19

[bookmark: _GoBack]The undersigned organizations and individual experts strongly urge the Human Rights Committee to reverse its earlier jurisprudence as summarized in paragraph 19 of draft General Comment No. 35, which views mental health detention as acceptable under Article 9 of the Covenant.  We call on the Human Rights Committee to instead adopt the emerging norm that prohibits any form of mental health detention and compulsory treatment, as elaborated under the Convention on the Rights of Persons with Disabilities.  

Paragraph 19 of the Human Rights Committee’s draft General Comment on Article 9 of the Covenant conflicts in particular with CRPD Article 14, which directly elaborates on the right of persons with disabilities to enjoy liberty and security of the person on an equal basis with others. The CRPD unlike earlier non-binding declarations prohibits detention on mental health grounds, including when additional factors or motivations, such as prevention of harm to the person or others, are added. 

As interpreted by the Committee on the Rights of Persons with Disabilities, Article 14 obligates states to ensure that no one is detained in any kind of a mental health facility and to repeal legal provisions that authorize detention of persons with psychosocial disabilities, including those provisions that portray persons with psychosocial disabilities as potentially dangerous to themselves or others, or as being in need of care and treatment.[footnoteRef:1]  CRPD General Comment No. 1 holds that institutionalization against a person’s will or without their free and informed consent constitutes arbitrary detention and violates Article 12 on equal recognition before the law, in addition to Article 14 on liberty and security of the person.[footnoteRef:2]  A person’s actual or perceived deficits in mental capacity or decision-making cannot justify a denial of legal capacity including the standing and agency to make decisions about medical (including psychiatric) treatment.[footnoteRef:3]  Support for decision-making must be made available based on the person’s will and preferences rather than a perception of their best interest.[footnoteRef:4]  Concluding Observations under the CRPD consistently articulate a state obligation to ensure that all health and mental health services are based on the free and informed consent of the person concerned.[footnoteRef:5]  General Comment No. 1 characterizes forced psychiatric treatment as an infringement of the freedom from torture as well as a violation of the right to decide about medical treatment under Article 12, and urges its abolition.[footnoteRef:6]  [1:  CRPD/C/SWE/CO/1 paras 35-36; CRPD/C/AZE/CO/1 paras 28-29; CRPD/C/AUT/CO/1 paras 29-30; CRPD/C/SLV/CO/1 para 32; CRPD/C/AUS/CO/1 para 34; CRPD/C/CHN/CO/1 para 26; CRPD/C/HUN/CO/1 para 28; CRPD/C/PER/CO/1 para 29; CRPD/C/ESP/CO/1 para 36; CRPD/C/TUN/CO/1 para 25.  CRPD Concluding Observations have also called for abolition of mental health detention under Articles 13 (access to justice), holding that mental health commitment regimes cannot be used as a diversion from criminal proceedings; under Article 15 (freedom from torture); and under Article 25 (right to health).  CRPD/C/AUS/CO/1 para 29; CRPD/C/CRI/CO/1 para 34, CRPD/C/CHN/CO/1 paras 28 and 36.  ]  [2:  CRPD/C/GC/1 (advance unedited edition) paras 8 and 36.]  [3:  CRPD/C/GC/1 (advance unedited edition) paras 7, 8, 12, 12bis, 13, 16, 25(f), 27, 37, 38.]  [4:  CRPD/C/GC/1 (advance unedited edition) para 25(b); see also para 17.]  [5:  Under Article 12: CRPD/C/SWE/CO/1 para 34; CRPD/C/CRI/CO/1 para 22; CRPD/C/AUS/CO/1 para 28; CRPD/C/AUT/CO/1 para 28; CRPD/C/PRY/CO/1 para 30; CRPD/C/HUN/CO/1 para 26.  Under Article 13: CRPD/C/AUS/CO/1 para 29.  Under Article 14: CRPD/C/SWE/CO/1 paras 35-36; CRPD/C/AUS/CO/1 paras 33-34; CRPD/C/AUT/CO/1 para 31; CRPD/C/SLV/CO/1 para 32; CRPD/C/HUN/CO/1 para 28; CRPD/C/ESP/CO/1 para 36.  Under Article 15: CRPD/C/SWE/CO/1 paras 37-40; CRPD/C/AUS/CO/1 paras 35-36; CRPD/C/AUT/CO/1 paras 32-33; CRPD/C/SLV/CO/1 para 33; CRPD/C/PER/CO/1 paras 30-31.  Under Article 17: CRPD/C/TUN/CO/1 paras 28-29.  Under Article 25: CRPD/C/CHN/CO/1 para 38; CRPD/C/ARG/CO/1 paras 41-42.]  [6:  CRPD/C/GC/1 (advance unedited edition) para 38.] 


The emerging norm of prohibition rather than tolerance of mental health detention and compulsory treatment suggests that the standard employed by the Human Rights Committee offers inadequate protection to the rights of persons with disabilities to enjoy liberty and security of the person on an equal basis with others and to be free from arbitrary detention under Articles 2 and 9 of the Covenant.  The Human Rights Committee should delete paragraph 19 and instead address the issue of mental health detention and compulsory treatment as an unjustified breach of the right to liberty and security of the person and of the right to be free from arbitrary detention. 

The Human Rights Committee should join the Committee on the Rights of Persons with Disabilities in urging states to ensure that no person is detained in any kind of a mental health facility and that all mental health services are based only on the free and informed consent of the person concerned.  The legal capacity of persons with disabilities to give or withdraw consent for mental health services or hospitalization must be respected at all times, including in crisis situations, and supports must be provided for decision-making that are based on the person’s will and preferences, rather than best interests.[footnoteRef:7]  The Committee may also wish to state, in accordance with CRPD Article 14 paragraph 2, that persons with disabilities are not exempt from any form of detention that is applicable to the general population, and are entitled to equal guarantees as others in the event of such detention; in addition they are entitled to be treated in accordance with the highest standards found in international law regarding the rights of persons with persons with disabilities, including the provision of reasonable accommodation.  The draft General Comment on liberty and security of the person is an ideal context to announce its adoption of this emerging norm, so that people with psychosocial disabilities are ensured of their full enjoyment and exercise of all rights under the Covenant on an equal basis with others and all states are made aware of their obligations. [7:  See CRPD/C/GC/1 (advance unedited edition) paras 7, 8, 16, 17, 25(b), 36, 37 and 38.] 
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