Comments on the CEDAW Committee’s Draft
Update of General Recommendation 19 on
gender based violence against women
AUSTRALIAN HUMAN RIGHTS COMMISSION
SUBMISSION TO THE CEDAW COMMITTEE
30 September 2016

ABN 47 996 232 602
Level 3, 175 Pitt Street, Sydney NSW 2000
GPO Box 5218, Sydney NSW 2001
General enquiries 1300 369 711
Complaints info line 1300 656 419
TTY 1800 620 241

Australian Human Rights Commission
Comments on CEDAW Committee’s Draft Update General Recommendation 19 – 30 September 2016

Table of Contents

1

Introduction .................................................................................................... 3

2

Recommendations ......................................................................................... 3

3.

Domestic and family violence as workplace issue ..................................... 3

4

Violence against children .............................................................................. 5

5.

Gender-based violence against women and girls with disability .............. 6

2

Australian Human Rights Commission
Comments on CEDAW Committee’s Draft Update General Recommendation 19 – 30 September 2016

1

Introduction

1.

The Australian Human Rights Commission is an ‘A status’ National Human
Rights Institution. The Commission is an independent statutory body and its
function is to monitor and report on the promotion and protection of human
rights in Australia.

2.

The Commission appreciates the opportunity to provide comments on the
CEDAW Committee’s ‘Draft Update of General Recommendation No. 19
(1992) on Gender-based Violence Against Women’. The Commission
commends the Committee for updating General Recommendation 19 to reflect
the new and merging contexts in which gender-based violence against women
is occurring and to provide guidance for accelerating efforts to eliminate
gender-based violence against women.

3.

The Commission will focus its comments in three areas:

2
4.



Paragraph 15 (Prevention) (e): Gender-based violence in workplace
settings



Domestic and family violence against children



Paragraph 15 (Protection and address), para (d): Gender-based
violence against women and girls with disability

Recommendations
The Australian Human Rights Commission recommends the Committee
include guidance to States in the update of General Recommendation 19 on:


Addressing domestic and family violence as a workplace issue,
including provision of workplace entitlements for employees
experiencing domestic and family violence;



Recognising and addressing domestic and family violence and other
forms of gender-based violence against children;



Specifically recognising and addressing all forms of gendered disability
violence in national plans and policies on violence and disability;



Recognising and addressing gender-based violence, as it is
experienced by specific groups of women and girls facing intersectional
discrimination.

3.

Domestic and family violence as workplace issue

5.

Increasingly, workplaces are key sites for change and sites for introducing
preventative measures to reduce violence against women, and address the
root causes of violence against women such as gender inequality. Workplaces
are spaces where incidents of violence (eg sexual harassment, sexual assault,
domestic and family violence) are occurring as well as being sites that are
3
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impacted by violence against women. Violence and discrimination whether
within the workplace or outside of it, has been shown to have an impact on
reducing women’s workforce participation.
6.

Domestic and family violence is a workplace issue and impacts upon
workplaces in several ways. It affects a large number of employees and
workplaces: in 2005, two out of three Australian women who reported violence
by a current partner were in paid employment.1 It is a leading contributor to
poor health and it costs both employers and the Australian economy more
broadly. The cost of violence against women to the Australian economy in
2015 was estimated at $21.7 billion a year; if no further action is taken to
prevent violence against women, we estimate that costs will accumulate to
$323.4 billion over a thirty year period from 2014-15 to 2044-45.2

7.

In Australia, nearly one third of the National Domestic Violence and the
Workplace Survey respondents had personally experienced domestic
violence, of which nearly half reported that the violence affected their capacity
to get to work. 19 per cent of respondents who experienced domestic violence
in the last 12 months reported that the violence continued at the workplace.3

8.

In 2013, the Fair Work Act 2009 (Cth) was amended to grant employees who
are experiencing domestic violence the right to request flexible working
arrangements to assist them with these circumstances.4 Leave and other
protections are available through domestic violence clauses in the agreement
or award conditions of over 1 million Australians (as at 2013).5

9.

An ACTU/UNSW survey of employers in 2015 found that three quarters of
respondents reported having a domestic/family violence clause in operation
for over 12 months in their organisations. Over a third of organisations
reported that employees had requested leave in the past 12 months and of
these 92 per cent were women. On average employees requested 43 hours of
paid leave in a year and 19 hours of unpaid leave.6

10.

Workplace entitlements such as additional leave and flexible work
arrangements are an important means of supporting employees who are
experiencing domestic and family violence, and increases options for them to
be retained in paid employment.

11.

Employers and the private sector can play a positive role in the prevention of
violence, and specifically through introducing preventative measures, such as
bystander programs and creating safe spaces at work. For examples of
private sector initiatives see: Male Champions of Change, Playing our part:
Workplace responses to Domestic and Family Violence (2015)

12.

Further progress can be made to address the impact of domestic violence as
a workplace issue by introducing domestic and family violence as a ground of
discrimination to existing grounds in discrimination and employment
legislation.7 Existing legislative frameworks provide limited protection for
women who are experiencing or have experienced domestic and family
violence from further discrimination. The introduction of domestic violence as a
ground of discrimination would:
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Clarify and strengthen existing discrimination provisions
Decrease social and economic costs of violence against women
Serve an educative function
Complement other strategies to reduce violence against women.8

13.

The UN Commission on the Status of Women’s 57th Session Agreed
Conclusions identified the need for measures to address discrimination and
violence against women and girls, as appropriate, through measures such as
regulatory and oversight frameworks and reforms, collective agreements,
codes of conduct, including appropriate disciplinary measures, protocols and
procedures, referral of cases of violence to health services for treatment and
police for investigation; as well as through awareness-raising and capacitybuilding, in collaboration with employers, unions and workers, including
workplace services and flexibility for victims and survivors.9

14.

The updated General Recommendation 19 could usefully elaborate on how
State and non-State actors could address domestic and family violence as a
workplace issue, including:






Introduce workplace entitlements for employees experiencing domestic
and family violence, such as domestic and family violence leave, in
employment laws, enterprise agreements and awards.
Encourage public and private sector workplaces to implement workplace
policies and programs to prevent violence, and provide awareness raising
across workplaces on domestic and family violence.
Recognise domestic and family violence as a protected attribute in antidiscrimination legislation and employment laws.
Support the development and adoption of an ILO international labour
standard on gender-based violence in the world of work that includes
domestic violence as a workplace issue.

4

Violence against children

15.

In 2015 the National Children’s Commissioner conducted a national
investigation into the impact of domestic and family violence on children,
which she reported on in the Children’s Rights Report 2015 (Chapter 4).10

16.

The report noted that children are both witnesses to and victims of domestic
and family violence. Children’s exposure to domestic and family violence has
clearly been identified as a human rights issue and is increasingly understood
as a form of child abuse.11 This exposure is a significant driver of children into
care and protection and out of home care systems.

17.

The United Nations Committee on the Rights of the Child has expressed grave
concern at Australian children’s exposure to domestic and family violence, the
high levels of violence against women and children, and the particular
situation of Aboriginal and Torres Strait Islander women and children.12

18.

Under Article 19 of the United Nations Convention on the Rights of the Child
(CRC), Australia has taken on specific obligations to protect children from all
5
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forms of violence, which includes preventing domestic and family violence.13
The CRC also requires Australia to use a child rights-based approach to
address domestic and family violence.14
19.

The UN Committee on the Rights of Children has called for comprehensive,
integrated measures to address the impact of domestic and family violence on
children, from prevention through to reporting, policing and treatment. It also
requires educational measures which promote positive non-violent
relationships.

20.

The Commission refers the CEDAW Committee to the National Children’s
Commissioner’s report and its recommendations which include:


addressing domestic and family violence experienced by children in
national plans to reduce violence against women;



developing child-focused policy frameworks for responses to domestic and
family violence;



improving data collection and reporting on children’s experience of
domestic and family violence and other violence, including:



-

establishing segregated data holdings in relation to children, broken
down by age and other demographic and socio-economic information,
as well as by relationship to perpetrator;

-

recording data on lesbian, gay, bisexual, transgender and intersex
status; and

-

on screening for domestic and family violence during pregnancy;

undertake further research into: sibling violence; and female children aged
15 to 17 years affected by domestic and family violence.15

5.
Gender-based violence against women and girls with
disability
21.

Women with disability, Indigenous women, migrant and refugee women, older
women, young women, women in rural areas, and women who are of diverse
sexual orientation, gender identity or intersex status can be at greater risk of
gender-based violence and may experience gender-based violence in different
ways, due to the intersectional discrimination they face. There would be value
in the General Recommendation providing greater guidance to States on
recognising and addressing gender-based violence, as it is experienced by
specific groups of women facing intersectional discrimination, particularly
where this has not been addressed in other CEDAW Committee General
Recommendations.

22.

Women and girls with disability can experience violence at significantly higher
rates, and more frequently, for longer, in more ways and by more perpetrators
compared to women and girls without disability. 16 There is limited data
available on the prevalence of violence against women and girls with disability,
6
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however, a Victorian study found that 45 per cent of women in psychiatric
hospitals had been sexually assaulted, 67per cent had been sexually
harassed and 85 per cent felt unsafe.17
23.

Women and girls with disability face significant issues in relation to violence
and abuse in institutional settings, violence in care settings and other forms of
violence including forced sterilisation and forced treatment.18 The Commission
notes General Comment 6 by the Committee on the Rights of Persons with
Disabilities, on women with Disabilities, which recognises physical, sexual, or
psychological violence, which may be institutional or interpersonal.19

24.

Current conceptualisations of violence against women fall short of
encompassing the key experiences of many women and girls with
disabilities.20 Violence perpetrated against them in institutional and care
settings remains outside the current legislative and policy frameworks and
responses to preventing and addressing violence against women in
Australia.21 These experiences of violence are not properly recognised across
the legal and service systems, and they receive less protection.22 Crimes of
violence committed against women and girls with disability therefore often go
unreported, and when they are, they are either dismissed, ignored, covered up
by service staff and/or management, inadequately investigated, remain
unsolved or result in minimal sentences.23

25.

The CEDAW Committee, other treaty monitoring bodies, and the Human
Rights Council, through the Universal Periodic Review, have called on
Australian Governments to take urgent measures to address violence and
abuse experienced by women and girls with disabilities, particularly those
living in institutional, residential and/or service settings.24 They have urged
Australian Governments to ensure access for women with disabilities to an
effective, integrated response system, and include a more comprehensive
consideration of women with disabilities in policies on the prevention of
gender-based violence.25

26.

Specialist support is critical to providing appropriate, relevant and niche
services and care for victims of violence who have a disability, particularly
given their increased level of vulnerability. Australia’s Stop the Violence
Project identified a range of strategies for service sector and development
reform, to enable better support and access to disability sector services and
gender specific services that are inclusive of and responsive to women and
girls with disabilities.26

27.

The Commission recommends the updated General Recommendation 19
provide guidance on addressing all forms of gendered disability violence
including:


violence, abuse and neglect against people with disability in institutional
and residential settings;



involuntary or coerced sterilisation of people with disabilities; and 27



Specific recognition and address of all forms of gendered disability
violence within national plans and policies on violence and disability.
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