Draft General Recommendation No. 36 (CERD/C/GC/36)
International Convention on the Elimination of all forms of Racial Discrimination (CERD)

Contribution of the Holy See
Introduction


The Holy See welcomes this opportunity to comment on the draft General Recommendation No. 36 entitled “Preventing and Combating Racial Profiling”.


On 1 May 1969, bearing in mind its spiritual mission, which includes the duty to proclaim the equal dignity of all human beings as created by God in His image, the Holy See ratified the International Convention on the Elimination of All Forms of Racial Discrimination (CERD)  with the intention, inter alia, of expressing its moral support for its provisions of the treaty and thereby to encourage other States to adhere to it. Accordingly, the Roman Pontiffs have frequently reaffirmed their support for the principle of non-discrimination on grounds of race, color, or national or ethnic origin, as well as the equality of all persons, as found in the Convention. Just recently, Pope Francis said: 
We live in times in which feelings that to many had seemed to be outdated appear to be reemerging and spreading. Feelings of suspicion, fear, contempt and even hatred towards other individuals or groups judged to be different on the basis of their ethnicity, nationality or religion, and as such, believed not to be sufficiently worthy to participate fully in the life of society. These feelings, then, too often inspire real acts of intolerance, discrimination or exclusion that seriously harm the dignity of those involved as well as their fundamental rights, including the very right to life and to physical and moral integrity. Unfortunately in the political world too, it happens that one gives in to the temptation to exploit the fears and the objective difficulties of some groups and to make misleading promises out of shortsighted electoral interests  (Address to Participants at the World Conference on “Xenophobia, Racism and Populist nationalism in the context of Global Migration”, 20 September 2018).
Therefore, the Holy See notes with appreciation the fact that the draft General Recommendation contains some valid suggestions regarding the practical application of the principles of non-discrimination, equality before the law and due process to the activities of law enforcement agencies, in light also of the risk associated with the increased use of artificial intelligence. At the same time, the Holy See notes that, in making suggestions and general recommendations to assist State Parties in the implementation of the Convention, the Committee may not introduce new concepts nor amend, via innovative interpretations, the legal obligations of States. The Convention is a legally binding instrument that sets forth, in carefully negotiated language, the obligations that State parties have voluntarily undertaken. It must therefore be applied and interpreted strictly, pursuant to the principles and norms of interpretation contained in the Vienna Convention on the Law of Treaties.

On Racial Profiling

Already at the 2002 United Nations Organization Conference on Racism, Racial Discrimination, Xenophobia and Related Intolerance, the Holy See stated its clear opposition to racial profiling as follows:  “Government agencies may never justify racial profiling and the mass media must alert to avoid any type of stereotyping of persons on a racial basis.” The Holy See has since encouraged individual Dioceses and national Episcopal Conferences, within their respective competences and while respecting their proper autonomy, to oppose racial profiling. Thus, the United States Conference of Catholic Bishops recently published a pastoral letter against racism entitled “Open Wide Our Hearts: the enduring call to love” which contains a clear condemnation of racial profiling and of other forms of racial discrimination (cfr. http://www.usccb.org/issues-and-action/human-life-and-dignity/racism/upload/open-wide-our-hearts.pdf ).


While acknowledging that racial profiling is a complex phenomenon, it is important to underscore the point made in paragraph 13 of the draft General Recommendation, which states: 
While the term racial profiling is not explicitly used in the Convention, this lack of explicit reference has not impeded the Committee from identifying and naming racial profiling practices and exploring the relationship between racial profiling and the standards of the Convention. The present recommendation focuses on the ensemble of Convention provisions that cumulatively enable the identification of expression that constitutes racial profiling. 
Hence, the practice of “racial profiling” is relevant for the purposes of the CERD only insofar as it falls within the description of the term “racial discrimination” as set forth in Art. 1.1 and in other provisions of the Convention.
Specific Comments on the draft General Recommendation No. 36
1. Regarding the concept of “ethnic cleansing”, it is worth recalling that, as noted by  the United Nations Office on Genocide Prevention and the Responsibility to Protect, “ethnic cleansing has not been recognized as an independent crime under international law, there is no precise definition of this concept or the exact acts to be qualified as ethnic cleansing.”  In fact, neither the Convention on the Prevention and Punishment of the Crime of Genocide of 1948 nor the 1998 Rome Statute of the International Criminal Court define “ethnic cleansing”. Thus, in order to avoid any uncertainty, the Holy See suggests that that term not be included in the text.
2. Paragraph 13 of the draft rightly underscores the fact that “racial profiling is not explicitly used in the Convention”.  Although there might be, within reason, some margin of appreciation when applying the provisions of the CERD to new circumstances, such as the use of Artificial Intelligence (AI) by law enforcement authorities, the Holy See believes that the Committee may not exceed its legal mandate as set forth in the Convention, which continues to be a bedrock, since it is the consensus-based, legally binding instrument in this area. Thus, the General Recommendations may provide State Parties with updated information and offer to their consideration some best practices, but they must not amend or substantially reinterpret the provisions of the Convention.
3. In paragraph 17 of the text, it is stated that “profiling can also be biased on the basis of sex, gender, age, or religion or other prohibited or intersecting grounds.  These practices should also be addressed.” Given that there is no universally agreed legal definition of “racial profiling”, the extension of that concept to other grounds without any distinction becomes even more extraneous. While equality before the law is indeed a fundamental human right of each person, based on the inestimable value of human dignity, certain distinctions made on the basis of sex or religion are permissible on the basis of the human right of freedom of religion.  Due attention should be given to these issues. 
4. The Holy See shares the Committee’s concern for the potential use of AI by law enforcement authorities and the risk of racial discrimination associated with it. The algorithms may have imbedded discriminatory criteria, thus violating the principle of equality before the law, as well as the right to privacy. Law enforcement should rely neither on stereotyping based upon physical appearance nor on the prejudices of those who program the AI algorithms. Law enforcement should rather be grounded on a careful analysis of the actual behaviour of the suspected individuals. There is indeed an inherent danger in relying upon AI to make assessments merely on the basis of physical criteria, rather than on the criminal acts in themselves.  
Conclusion

While appreciating this opportunity to comment on draft General Recommendation No. 36, the Holy See remains committed to implementing and encouraging the implementation of the Convention according to its particular nature and unique mission.
