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RACIAL PROFILING 
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1. The Inter-American Commission has received substantial information on policies implemented by police departments across the Americas that encourage over-policing of Afro-descendant and other historically marginalized groups, and enable or encourage racial profiling against these communities. In this section, the Commission considers the impact of “Broken Windows”-type policies,
 including “Stop and Frisk” practicies, as well as police practices that encourage the over-criminalization of poor Afro-descendant communities and other historically marginalized groups, like the pattern of policing for profit. 
2. The Commission has previously defined racial profiling as: 

a tactic adopted for supposed reasons of public safety and protection [...] motivated by stereotypes based on race, color, ethnicity, language, descent, religion, nationality, place of birth, or a combination of these factors, rather than on objective suspicions, [which] tends to single out individuals or groups in a discriminatory way based on the erroneous assumption that people with such characteristics are prone to engage in specific types of crimes.
 
3. This definition does not require an explicit expression of bias against a particular group, but may be manifested in a discriminatory pattern of enforcement.
 The Commission has previously affirmed that Afro-descendants in the Americas are disproportionately likely to be suspected of committing crimes, pursued by police, prosecuted, and convicted, as compared with the general population.
 
4. Racial profiling has been a historic feature of policing in countries such as the U.S. and Brazil. In recent decades, racial profiling has been a feature of law enforcement policy within the framework of the “War on Drugs” and counter-terrorism/”homeland security” initiatives.
5.  The IACHR also see with concern the “Broken Windows” policies that prioritize the policing of low-level “quality of life” crimes have been deployed predominantly against communities of color, resulting in the systematic criminalization of those communities.
 The Commission notes the apparent historical link between the heavy criminalization of smaller offenses and a focus on aggressive policing of certain neighborhoods in the present day, and historic practices of criminalizing “vagrancy” and similar petty crimes, which in practice lend themselves to inconsistent and racially biased enforcement.
 
6. The Commission also notes legal frameworks for conducting police stops may allow or encourage expressions of bias in policing. In particular, police are empowered to briefly stop individuals if they have a “reasonable suspicion,” formed on an “objective basis,” that an individual is engaged in or about to be engaged in criminal activity (known as a Terry stop).
 Under the U.S. legal framework, for instance, “reasonable suspicion” is a lower threshold than the “probable cause” required for searches or seizures required under the Fourth Amendment, and is shaped by social context. For example, the Supreme Court has found that the fact of a black man running in a “high-crime” area may be sufficient to give rise to a “reasonable suspicion” for a police officer to decide to stop him.
 In this regard, “pretextual” traffic stops (i.e. stops for minor traffic violations that are subjectively motivated by an officer’s interest in something other than enforcing traffic laws) are also permitted by law.

7. Through regular monitoring and public hearings, the IACHR has received information on patterns of police stops and similar programs in cities across the region that, while facially race-neutral, are applied in a discriminatory way that disproportionately harms Afro-descendants, and may even reward discriminatory behavior on the part of law enforcement officers. 
8. The Commission notes information indicating an urgent need for further studies of the impact of racial profiling on its victims. For example, some existing studies indicate that police stops induce individuals to subsequently avoid using public services for fear of additional police contact, and may even decrease voter turnout in entire neighborhoods.
 
9. Another found that adolescent boys who were stopped by police without having broken the law were more likely to engage in illegal behavior later in life.
 Given these indicia that the impact of racial profiling on communities is extensive and profound, the Commission considers that it is necessary for the State to further these studies in order to appropriately formulate policy that prevents racial discrimination and remedies its impacts.
10. The Commission has received information via public hearings and monitoring mechanisms
 about the New York Police Department’s (NYPD) “Stop, Question, and Frisk” policy, first introduced in the 1990s, which involves temporarily detaining, questioning, and at times searching civilians on the street for weapons and other contraband.
 Available information indicates that this policy has been ineffective in reducing criminality,
 and has had a clear discriminatory impact on historically marginalized groups, including African Americans. The program is furthermore characterized by heavy over-policing of certain neighborhoods and groups. For example, one study found that nearly 85 percent of a sample of summonses issued in New York City between 2002 and 2012 were issued to African Americans or Latinos.
 In 2013, a federal judge found the program unconstitutional and placed it under the supervision of an independent monitor to oversee a series of reforms.

11. The over-policing of historically marginalized communities is not limited to major cities, and sometimes appears to be driven by a logic of policing for profit. The Commission observes with concern that policies exist across the country that treat the policing of petty crime and associated court fees as a revenue stream for the municipality. 
12. Thus, minor offenses can generate crippling debts, result in jail time because of an inability to pay, and result in the loss of a driver’s license, employment, or housing; in the aggregate, these may be an important element to consider in the analysis of racialized poverty. 
13. The Commission considers that policies of heavy criminalization of minor offenses may disproportionately affect Afro-descendants and other communities of color. In this scenario, race often serves as a proxy for and is deeply linked with poverty. This results in the increase of fines and arrests in these communities, creating a vicious circle of poverty and criminalization.
 
14. The Commission considers that proven practices of treating policing as an exercise in revenue-raising rather than public safety and citizen security would present clear threats to the rights to life, personal liberty and security, due process, privacy, respect for one’s honor and dignity, peaceful assembly and association, and peaceful use and enjoyment of property, among others, as well as non-discrimination.

15. The Commission notes that multiple international bodies have expressed concern about racial profiling practices, including the U.N. Human Rights Committee and the the Committee on the Elimination of Racial Discrimination (CERD).
 The Commission echoes this call for the States to fully examine and eliminate practices and policies that, whether explicitly or implicitly, result in racial profiling and unequal treatment by law enforcement on the basis of race.
General Recommendations

1. Undertake and ensure proper funding for official studies—whether at the federal, state, or local level—with the goal of contributing to the establishment of the full, complete, and public truth of the past and forward-looking public policy to contribute to the satisfaction of the victims and guarantees of non-repetition, on, inter alia:

a. The causes and consequences of racial profiling and other racially discriminatory treatment or practices by law enforcement officials or agencies on Afro-descendants and other communities of color;
b. The causes and impacts of police use of force and deadly force on Afro-descendants and other historically marginalized groups, and the differential impacts of the same on persons with mental illnesses and disabilities, LGBTI individuals, children and adolescents, and women;
c. The causes and impacts of disproportionate arrests, prosecutions, sentencing, incarceration, and re-incarceration of Afro-descendants and other communities of color;
d. The causes, impacts, and magnitude of lack of access to social, economic, cultural, and environmental rights on Afro-descendants and other communities of color.
2. Design, implement, and fund governmental systems to collect accurate, disaggregated data and statistical and qualitative information on the human rights situation of Afro-descendants and other communities of color, in order to create and implement appropriate laws and public policies to address the needs of and overcome the specific obstacles faced by these groups. In particular, ensure the collection of disaggregated data about the conditions faced by Afro-descendant women and LGBTI individuals, incorporating a gender and diversity approach, and design public policies to prevent and eliminate racial discrimination in its various forms.
3. In order to facilitate processes of bringing domestic law in line with international standards, take steps to ratify not only the American Convention on Human Rights, but all inter-American human rights protection instruments. In particular, the Commission calls on the United States to sign and ratify the Inter-American Convention against Racism, Racial Discrimination and Related Forms of Intolerance, as an important measure to guarantee the rights of persons of African descent and other historically marginalized groups.
4. Consider the reform of domestic laws or portions of domestic laws that may hamper the protection or effective enforcement of human rights.
5. Ensure that all federal, state, and local government entities fully comply with the relevant domestic laws mandating the monitoring, oversight, and investigation of possible human or civil rights violations by State actors, such as police departments, as well as private individuals.

6. Create a national human rights mechanism for the protection and promotion of human rights, in line with the “Paris Principles” relating to the Status of National Institutions. The IACHR recommends that this national human rights institution include a division focused exclusively on monitoring and promoting the human rights of Afro-descendants, addressing currently existing racial disparities as well as the historical and structural conditions that create them.
Recommendations regarding Non-Discrimination
7. As a matter of urgency, take the necessary steps to reform domestic law—both federal and state—to bring it in line with international law in the area of non-discrimination, in particular the obligation to prohibit and sanction both facial discrimination and the disparate impact of facially neutral laws and policies. 
a. Take all necessary steps to adjust the domestic legal framework to ensure that disparate impact claims regarding policing and the criminal justice system, among other areas, are justiciable under domestic law.
8. Adopt coordinated legislative, policy, and institutional measures designed to eliminate racial discrimination and stereotypes, and devote appropriate human and financial resources to the same.
9. Take the necessary steps to comprehensively review and reform protocols and guidelines for local, state, and federal law enforcement agencies to ensure that they comply with international law in the areas of non-discrimination. In particular, ensure that racial profiling and other explicit or implicit discrimination based on race, ethnicity, color, national origin, and other prohibited grounds is explicitly prohibited and punished.
10. Implement federal legislation to require the appropriate training of law enforcement agents and agencies in the areas of human rights obligations regarding non-discrimination, avoiding implicit bias, and other anti-discrimination training to ensure that law enforcement officers demonstrate respect for and protect the fundamental rights of all individuals subject to their jurisdiction, without discrimination of any kind.
11. Take steps to reverse the impact of policies with racially disparate impacts.

a. Adopt appropriate measures at the federal or state level to ensure the restoration of voting rights to citizens who have fully served their criminal sentences and those who have been released on parole, particularly in light of the racially discriminatory impact of the policy of felony disenfranchisement.
b. Take steps to prevent individuals in cases of drug use or possession for personal use from being subjected to custodial measures or entering the criminal justice system.
12. Create independent ombudsperson offices at the state and local levels to receive and take action regarding complaints about discriminatory treatment.
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