Sexual and reproductive health topics in the European Social Charter1
Article 11 of the European Social Charter2 and the Revised European Social
Charter guarantees the right to protection of health. This provision complements
Articles 2 and 3 of the European Convention on Human Rights, as interpreted
in the case-law of the European Court of Human Rights, by imposing a range
of positive obligations designed to secure the effective exercise of that right.
Article 11 provides for a series of rights to enable persons to enjoy the highest
possible standard of health attainable. These rights consist on the one hand in
measures to promote health and on the other hand in the provision of health
care in case of sickness.3
With its broad scope it would appear evident that Article 11 encompasses
sexual and reproductive health rights, however in its case law to date the
European Committee of Social Rights4 has addressed only certain topics such
as maternal mortality, counselling and screening during pregnancy and in
particular sexual and reproductive health education and awareness-raising.
As regards maternal mortality it is one of the indicators that the Committee
systematically examines under Article 11§1 in evaluating how well a particular
country’s overall health system is operating. The Committee considers that
maternal mortality is an avoidable risk that can be controlled by human action
and it follows that States Parties should take every step to reduce the maternal
mortality rate as close to zero as possible.5
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The Committee also considers that under Article 11§2 counselling and
systematic screening should be free for pregnant women.6
The topic of sexual and reproductive health education was examined in some
detail in a recent collective complaint, Interights v. Croatia.7 The complainant
organisation alleged that Croatian schools did not provide comprehensive or
adequate sexual and reproductive health education for children and young
people.
In its decision on the merits8 the Committee stated inter alia the following
principles:
“43. The Committee recalls that under Article 11§2 States must provide
education and aim to raise public awareness in respect of health-related
matters. States must adopt concrete measures with a view to implementing a
public education policy which is directed towards the population at large as
well as particular population groups which are affected by specific health
problems. The measures taken should seek to prevent activities that are
damaging to health, such as smoking, excessive alcohol consumption and the
use of drugs, and encourage the development of a sense of individual
responsibility in respect of matters such as healthy diet, sexual and
reproductive health and the environment.
44.
The Committee considers that apart from the family framework, the
most appropriate structure for the provision of health education is the school,
inasmuch as the general objective of education is to communicate knowledge
which enables pupils to tackle life in its multi-faceted totality. In this regard,
the Committee refers in particular to Recommendation No. R (88)7 of the
Committee of Ministers of the Council of Europe on school health education
and the role and training of teachers.
45.
The Committee has previously stated that Article 11§2 requires that
health education in school be provided throughout the entire period of
schooling and that it cover the following subjects: prevention of smoking and
alcohol abuse, sexual and reproductive health education, in particular with
regard to prevention of sexually transmitted diseases and AIDS, road safety
and promotion of healthy eating habits. (Conclusions XV-2, Belgium,
Conclusions 2003, Slovenia).
46.
More specifically, in the context of Article 11§2 and the instant case,
the Committee understands sexual and reproductive health education as a
process aimed at developing the capacity of children and young people to
understand their sexuality in its biological, psychological, socio-cultural and
reproductive dimensions which will enable them to make responsible
decisions with regard to sexual and reproductive health behaviour.
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47.
The Committee acknowledges that cultural norms and religion, social
structures, school environments and economic factors vary across Europe
and affect the content and delivery of sexual and reproductive health
education. However, relying on the basic and widely accepted assumption
that school-based education can be effective in reducing sexually risky
behaviour, the Committee considers that States must ensure
-

-

-

that sexual and reproductive health education forms part of the
ordinary school curriculum;
that the education provided is adequate in quantitative terms, i.e. in
respect of the time and other resources devoted to it (teachers, teacher
training, teaching materials, etc.).
that the form and substance of the education, including curricula and
teaching methods, are relevant, culturally appropriate and of sufficient
quality, in particular that it is objective, based on contemporary
scientific evidence and does not involve censoring, withholding or
intentionally misrepresenting information, for example as regards
contraception and different means of maintaining sexual and
reproductive health;
that a procedure is in place for monitoring and evaluating the education
with a view to effectively meeting the above requirements.

48.
Having regard to the non-discrimination clause in the Preamble to the
Charter, sexual and reproductive health education must be provided to school
children without discrimination on any ground, direct or indirect, it being
understood that the prohibition of discrimination covers the entire range of the
educational process, including the way the education is delivered and the
content of the teaching material on which it is based. This requirement that
health education be provided without any discrimination has two facets:
children must not be subject to discrimination in accessing such education,
which should also not be used as a tool for reinforcing demeaning stereotypes
and perpetuating forms of prejudice which contribute to the social exclusion of
historically marginalised groups and others that face embedded discrimination
and other forms of social disadvantage which has the effect of denying their
human dignity.
49.
States may also encourage the provision of elective and extracurricular
courses, within or outside the school setting or via out-of-school programmes,
for school children relating to sexual and reproductive health. These courses
may constitute a part of overall public health education policy. However, when
such courses are optional and participation is dependent upon the free choice
of children and their parents, the Committee does not consider that they
should be subject to the same requirements as to content, form and
substance which exist in respect of ordinary curricular activities. However,
where these courses are approved and/or wholly or partially funded by the
Government and/or invoked by the State Party as an element in fulfilling its
obligations under the Charter, the sexual and reproductive health education
taught through them must remain objective and must comply with the nondiscrimination principle.
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50.
The Committee wishes to emphasise that the obligation under Article
11§2 as defined above does not in it is view affect the rights of parents to
enlighten and advise their children, to exercise with regard to their children
natural parental functions as educators, or to guide their children on a path in
line with the parents own religious or philosophical convictions (see European
Court of Human Rights, Case of Kjeldsen, Busk Madsen and Pedersen v.
Denmark, Judgment of 7 December 1976).”
In its decision, the Committee held unanimously that that there was a violation
of Article 11§2 in the light of the non-discrimination clause. The Committee
considered, based on an examination of specific material contained in the
evidence provided by the complainant organisation, that certain specific
elements of the educational material used in the ordinary school curriculum in
Croatia were manifestly biased, discriminatory and demeaning, notably in
how persons of non-heterosexual orientation were described and depicted.
The Committee further emphasised that by approving or allowing the use of
the textbooks containing these anti-homosexual statements, the Croatian
authorities had failed in their positive obligation to ensure the effective
exercise of the right to protection of health by means of non-discriminatory
sexual and reproductive health education which does not perpetuate or
reinforce social exclusion and the denial of human dignity.9
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APPENDIX
THE RIGHT TO HEALTH AND THE EUROPEAN SOCIAL
CHARTER

November 2008
Information document prepared by the Secretariat of the ESC10

The European Social Charter (ESC) complements the European Convention
on Human Rights in the field of economic and social rights. It guarantees
various fundamental rights and freedoms and, through a supervisory
mechanism based on a system of collective complaints and national reports,
ensures that they are implemented and observed by States Parties. It was
recently revised and the 1996 Revised European Social Charter is gradually
replacing the original 1961 Charter. The rights enshrined in the Charter
concern housing, health, education, employment, social protection, the free
movement of persons and non-discrimination.
In either its original version or its revised 1996 version, the Charter has been
signed by all 47 member states of the Council of Europe and ratified by 4011
of them.
The European Committee of Social Rights (ECSR) ascertains whether
countries have honoured the undertakings set out in the Charter. The
function of the ECSR is to judge the conformity of national law and practice
with the Charter. Its fifteen independent and impartial members are elected
by the Council of Europe’s Committee of Ministers for a period of six years,
renewable once.
The Charter has several provisions which guarantee, expressly or implicitly,
the right to health. Article 11 covers numerous issues relating to public
health, such as food safety, protection of the environment, vaccination
programmes and alcoholism. Article 3 concerns health and safety at work.
The health and well-being of children and young persons are protected by
Articles 7 and 17. The health of pregnant women is covered by Articles 8 and
17. The health of elderly persons is dealt with in Article 23.
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Charter,

see

Right to health
The right to protection of health guaranteed in Article 11 of the Charter
complements Articles 2 and 3 of the European Convention on Human Rights,
as interpreted by the case-law of the European Court of Human Rights, by
imposing a range of positive obligations designed to secure the effective
exercise of that right12. Article 11 provides for a series of rights to enable
persons to enjoy the highest possible standard of health attainable. These
are reflected in:
-

I.

measures to promote health;
health care provision in case of sickness.

Health promotion

A/ Prevention
Healthy environment
The ECSR acknowledges that overcoming pollution is an objective that can
only be achieved gradually. States must nevertheless take measures to
achieve this goal within a reasonable time, with measurable progress and
making maximum use of available resources13. The measures taken are
assessed with reference to their national legislation and regulations and
undertakings entered into with regard to the European Union and the United
Nations14, and in terms of how the relevant law is applied in practice.
Air pollution
In order to guarantee a healthy environment, states must therefore:
–

develop and regularly update sufficiently comprehensive legislation and
regulations in the environmental field15;

–

take specific steps (such as modifying equipment, introducing threshold
values for emissions, measuring air quality, etc.) to prevent air pollution
at local level16 and to help reduce it on a global scale (in accordance with
the commitments entered into under the United Nations Framework
Convention
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on Climate Change of 9 May 1992 (UNFCCC) and the Kyoto Protocol to the
UNFCCC of 11 December 199717);
–

ensure that environmental standards and rules are properly applied,
through appropriate supervisory machinery that is both effective and
efficient, i.e. comprising measures which have been shown to be
sufficiently dissuasive and have a direct effect on polluting emission
levels18;

–

assess, systematically if necessary, health risks through epidemiological
monitoring of the groups concerned.19
Nuclear hazards for communities living in the vicinity of nuclear power
plants

The dose limits fixed should be in accordance with the 1990
recommendations of the International Commission for Radiation Protection
(ICRP). All states are required to protect their population against the
consequences of nuclear accidents abroad20.
Risks relating to asbestos
Article 11 requires states to ban the use, production and sale of asbestos and
products containing it21. There must also be legislation requiring the owners of
residential property and public buildings to search for any asbestos and where
appropriate remove it, and placing obligations on enterprises concerning
waste disposal22.
Food safety
States must adopt national food hygiene standards with legal force that take
account of relevant scientific data, and establish machinery for monitoring
compliance with these standards throughout the food chain. They must
develop, implement and up-date systematic prevention measures, particularly
through labelling, and monitor the occurrence of food-borne diseases23.
They must also take preventive and protective measures concerned with
water and noise pollution and – in the case of states which have not accepted
Article 31 (right to housing) – the enforcement of public health standards in
housing.
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Tobacco, alcohol and drugs
Special attention needs to be given to anti-smoking measures as smoking, the
primary cause of preventable deaths in industrialised countries (in Europe
30% of cancer deaths can be attributed to tobacco), is associated with a
broad range of diseases: cardio-vascular diseases, various types of cancer,
lung diseases, and so on.
In order to be compliant with Article 11, any protection policy must place
effective restrictions on the supply of tobacco through controls on production,
distribution, advertising and pricing, etc.24. In particular, the sale of tobacco to
young persons must be banned25, as must smoking in public places, including
transport, and advertising on posters and in the press26. The effectiveness of
such policies is assessed on the basis of statistics on tobacco consumption27.
This approach also applies mutatis mutandis to anti-alcoholism and drug
addiction measures28.
Immunisation and epidemiological monitoring
States must operate widely accessible immunisation programmes. They are
required to maintain high coverage rates not only to reduce the incidence of
these diseases, but also to neutralise the amount of virus and thus achieve
the goals set by WHO to eradicate several infectious diseases29.
States must demonstrate their ability to cope with infectious diseases
(arrangements for reporting and notifying diseases, special treatment for AIDS
patients, emergency measures in case of epidemics, etc.)30.
Accidents
States must take steps to prevent accidents. The three main sorts of accident
covered are road accidents, domestic accidents and accidents which occur
during leisure time (including accidents at school and those caused by
animals)31 and accidents at work. Trends in accidents at work are considered
from the standpoint of health and safety at work (Article 3).
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B/ Education and awareness-raising
Personal behaviour
States are required to show, through concrete measures, that they have an
appropriate policy in place to educate both the general population and groups
affected by specific problems32.
These measures should be introduced to prevent activities that are damaging
to health, such as smoking, alcohol and drugs, and to develop a sense of
individual responsibility in areas such as diet, sexuality and the environment.
Health education must be provided throughout school life and form part
of school curricula. After the family, school is the most appropriate setting for
health education because the general purpose of education is to impart the
knowledge and skills necessary for life.
Informing the public, particularly through awareness-raising campaigns, must
be a public health priority. The precise extent of these activities may vary
according to the nature of the public health problems in the countries
concerned33.
Counselling and screening
There should be free and regular counselling and screening for pregnant
women and children throughout the country34.
Free medical checks must be carried out throughout the period of schooling.
In addition, there should be screening, preferably systematic, for all the
diseases that constitute the principal causes of death35.

C/ Regulation
Public health policy must pursue the promotion of public health in keeping
with the objectives laid down by the World Health Organization (WHO).
National rules must provide for informing the public, education and
participation.

Right to health at work
The right of every worker to a safe and healthy working environment is a
“widely
recognised principle, stemming directly from the right to personal integrity,
one
32

Marangopoulos v. Greece, collective complaint no. 30/2005, decision on the merits of
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of the fundamental principles of human rights”36. It applies to the whole
economy, covering both the public and private sectors37.
a) National policy
Article 3§1 requires states to formulate, implement and periodically review a
coherent national policy on occupational health and safety in consultation with
employers’ and workers’ organisations38.
- General objective of national policy
The main policy objective must be to foster and preserve a culture of
prevention in the areas of health and safety at national level. Occupational
risk
prevention must be a priority. It must be incorporated into the public
authorities’
activities at all levels and form part of other public policies (on employment,
persons with disabilities, equal opportunities, etc.)39.
The policy and strategies adopted must be regularly assessed and reviewed,
particularly in the light of changing risks.
- Improvement of occupational health and safety (research and training)
The methods used to increase general awareness, knowledge and
understanding of the concepts of danger and risk and of ways of preventing
and
managing them must include40:
– training (qualified staff);
– information (statistical systems and dissemination of knowledge);
– quality assurance (professional qualifications, certification systems for
facilities and equipment);
– research (scientific and technical expertise).
- Consultation with employers’ and workers’ organisations
When devising and implementing national policies and strategies, the relevant
authorities must consult trade unions and employers' organisations at
national,
sectoral and company level.
Consultation mechanisms and procedures must be set up. At national and
sectoral level, this requirement is satisfied where there are specialised bodies
36
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made up of government, employers' and workers’ representatives, which are
consulted by the public authorities.
b) Implementing and supervising the application of regulations
With a view to ensuring the effective exercise of the right to safe and healthy
working conditions provided for in Article 3§4, the Parties undertake, in
consultation with employers' and workers' organisations, to promote the
progressive development of occupational health services for all workers with
essentially preventive and advisory functions. The organisation and
conditions of operation of these services must be determined by national laws
or regulations, collective agreements or other means appropriate to national
conditions.
All workers in all branches of economic activity and all companies must have
access to occupational health services. These services may be run jointly by
several companies41.
States are required to promote the progressive development of such
services, which means that “a State Party must take measures that allow it to
achieve the objectives of the Charter within a reasonable time, with
measurable
progress and to an extent consistent with the maximum use of available
resources”42. If, therefore, occupational health services are not established
for
all enterprises, the authorities must develop a strategy, in consultation with
employers' and employees' organisations, for that purpose43.

Children’s right to health
Under Article 11 health education at school must be a priority of public health
policy. It should be provided throughout schooling and should form part of the
curricula. There should be a particular focus on smoking, drugs, alcohol
abuse,
nutrition and sex education. Medical services should exist at school and
periodical medical examinations should be carried out throughout schooling44.
Immunisation programmes must be widely accessible and there must be high
vaccination coverage rates45.
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Health care must be available to all children without discrimination, including
children of illegal or undocumented migrants46.

Women’s right to health
The following rights concern more directly the mother but they also affect the
unborn child.
i) right to maternity leave
Article 8 (right of employed women to protection of maternity) of the Charter
guarantees women a period of paid maternity leave; maternity leave of at
least fourteen weeks should be guaranteed, six of which must be taken postnatally.
ii) right to maternity pay
Maternity pay must be assured, either by social security benefits or from
public
funds. The obligation to guarantee maternity pay may only be fulfilled by the
continued payment of a salary or through payment of a benefit equal to the
salary
or close to its value.
iii) Prohibition of dismissal during pregnancy
The Charter prohibits dismissal from the time the working mother notifies her
employer that she is pregnant until the end of her maternity leave.
iv) Right to health of the mother and maternal and infant health
protection
Under Article 11 (right to protection of health), states are required to bring
infant
and maternal mortality under control. All measures should be taken to obtain
a result as close as possible to “zero risk”. The Committee monitors maternal
and infant mortality rates47.
Under Article 8 of the Charter, working mothers must be granted time off to
nurse
their babies. Such time off must be treated as normal working time and
remunerated as such48.
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See International Federation of Human Rights Leagues (FIDH) v. France, Complaint No.
14/2003.
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See conclusions in respect of Turkey, Bulgaria, Moldova and Romania where the
Committee found the situation to be in breach of the Charter as the rate of maternal and/or
infant mortality was too high (Conclusions XV-2 and Conclusions 2005).
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Elderly persons’ right to health
States are required to adopt, either directly or in co-operation with public or
private organisations, appropriate measures designed in particular to enable
elderly persons to choose their life-style freely and to lead independent lives
in their familiar surroundings for as long as they wish and are able, by means
of the health care and the services necessitated by their state.
In the context of a right to adequate health care for elderly persons, Article 23
calls for the setting-up of health care programmes and services (in particular
nursing and domiciliary care) specifically aimed at the elderly. In addition,
there should be mental health programmes for any psychological problems in
respect of the elderly and adequate palliative care services49.

II. Health care provision in case of sickness
A/ Health care facilities
Under Article 11, health means physical and mental well-being, in accordance
with the definition of health in the Constitution of the World Health
Organization
(WHO), which has been accepted by all the Parties to the Charter50.
States must ensure the best possible state of health for the population
according to existing knowledge. Health systems must respond appropriately
to avoidable health risks, i.e. ones that can be controlled by human action51.
The main indicators are life expectancy and the principal causes of death.
These indicators must show an improvement and not be too far behind the
European average52.
Infant and maternal mortality rates are another key indicator as to whether the
health system as a whole is functioning well or not in a given country53. Since
they are regarded as avoidable risks, every step should be taken, particularly
in highly developed health care systems, to reduce these rates to as close to
zero as possible54.

48

The Charter does not specify the length of time off nor the period during which it must be
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B/ Health care
The system of health care must be accessible to the entire population. To
that end, states should take as their main criterion for judging the success of
health system reforms effective access to health care for all, without
discrimination, as a basic human right55.
The right to access to health care implies:
-

that the cost of health care should be borne, at least in part, by the
community as a whole56;

-

that health costs should not place an excessive financial burden on
individuals. Steps must therefore be taken to reduce the financial burden
on patients from the most disadvantaged sections of the population57;

-

that arrangements for such access must not lead to unnecessary delays
in its provision. Access to treatment should notably be based on
transparent criteria, agreed at national level, that address the risk of
deterioration both in clinical and quality of life terms58;

–

the number of health care professionals and equipment must be
adequate (the criterion is 3 beds per thousand population59).

55

Conclusions XVII-2 and 2005, Statement of Interpretation on Article 11, §5.
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APPENDIX II

Provisions from the (revised) Charter
concerning the right to health

Article 3
With a view to ensuring the effective exercise of the right to safe and healthy
working conditions, the Parties undertake, in consultation with employers' and
workers' organisations:
1.

2.
3.
4.

to formulate, implement and periodically review a coherent national
policy on occupational safety, occupational health and the working
environment. The primary aim of this policy shall be to improve
occupational safety and health and to prevent accidents and injury to
health arising out of, linked with or occurring in the course of work,
particularly by minimising the causes of hazards inherent in the working
environment;
to issue safety and health regulations;
to provide for the enforcement of such regulations by measures of
supervision;
to promote the progressive development of occupational health
services for all workers with essentially preventive and advisory
functions.

Article 7
With a view to ensuring the effective exercise of the right of children and
young persons to protection, the Parties undertake:
1.

2.

3.

to provide that the minimum age of admission to employment shall be
15 years, subject to exceptions for children employed in prescribed
light work without harm to their health, morals or education;
to provide that the minimum age of admission to employment shall be
18 years with respect to prescribed occupations regarded as
dangerous or unhealthy;
to provide that persons who are still subject to compulsory education
shall not be employed in such work as would deprive them of the full
benefit of their education;
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4.

5.
6.

7.
8.

9.

10.

to provide that the working hours of persons under 18 years of age
shall be limited in accordance with the needs of their development, and
particularly with their need for vocational training;
to recognise the right of young workers and apprentices to a fair wage
or other appropriate allowances;
to provide that the time spent by young persons in vocational training
during the normal working hours with the consent of the employer shall
be treated as forming part of the working day;
to provide that employed persons of under 18 years of age shall be
entitled to a minimum of four weeks' annual holiday with pay;
to provide that persons under 18 years of age shall not be employed in
night work with the exception of certain occupations provided for by
national laws or regulations;
to provide that persons under 18 years of age employed in occupations
prescribed by national laws or regulations shall be subject to regular
medical control;
to ensure special protection against physical and moral dangers to
which children and young persons are exposed, and particularly
against those resulting directly or indirectly from their work.

Article 8
With a view to ensuring the effective exercise of the right of employed women
to the protection of maternity, the Parties undertake:
1.

2.

3.
4.
5.

to provide either by paid leave, by adequate social security benefits or
by benefits from public funds for employed women to take leave before
and after childbirth up to a total of at least fourteen weeks;
to consider it as unlawful for an employer to give a woman notice of
dismissal during the period from the time she notifies her employer that
she is pregnant until the end of her maternity leave, or to give her
notice of dismissal at such a time that the notice would expire during
such a period;
to provide that mothers who are nursing their infants shall be entitled to
sufficient time off for this purpose;
to regulate the employment in night work of pregnant women, women
who have recently given birth and women nursing their infants;
to prohibit the employment of pregnant women, women who have
recently given birth or who are nursing their infants in underground
mining and all other work which is unsuitable by reason of its
dangerous, unhealthy or arduous nature and to take appropriate
measures to protect the employment rights of these women.
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Article 11
With a view to ensuring the effective exercise of the right to protection of
health, the Parties undertake, either directly or in cooperation with public or
private organisations, to take appropriate measures designed inter alia:
1.
2.

to remove as far as possible the causes of ill-health;
to provide advisory and educational facilities for the promotion of health
and the encouragement of individual responsibility in matters of health;
to prevent as far as possible epidemic, endemic and other diseases, as
well as accidents.

3.

Article 17
With a view to ensuring the effective exercise of the right of children and
young persons to grow up in an environment which encourages the full
development of their personality and of their physical and mental capacities,
the Parties undertake, either directly or in co-operation with public and private
organisations, to take all appropriate and necessary measures designed:
1

2

a

to ensure that children and young persons, taking account of the
rights and duties of their parents, have the care, the assistance, the
education and the training they need, in particular by providing for the
establishment or maintenance of institutions and services adequate
for this purpose;

b

to protect children and young persons against negligence, violence
or exploitation;

c

to provide protection and special aid from the state for children and
young persons temporarily or definitively deprived of their family’s
support;

to provide to children and young persons a free primary and secondary
education as well as to encourage regular attendance at schools.

Article 23
With a view to ensuring the effective exercise of the right of elderly persons to
social protection, the Parties undertake to adopt or encourage, either directly or
in co-operation with public or private organisations, appropriate measures
designed in particular:
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–

–

–

to enable elderly persons to remain full members of society for as long as
possible, by means of:
a

adequate resources enabling them to lead a decent life and play an
active part in public, social and cultural life;

b

provision of information about services and facilities available for
elderly persons and their opportunities to make use of them;

to enable elderly persons to choose their life-style freely and to lead
independent lives in their familiar surroundings for as long as they wish
and are able, by means of:
a

provision of housing suited to their needs and their state of health or
of adequate support for adapting their housing;

b

the health care and the services necessitated by their state;

to guarantee elderly persons living in institutions appropriate support,
while respecting their privacy, and participation in decisions concerning
living conditions in the institution.

.
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