Article 27: Work and employment

1. Freedom of employment and assessment of capabilities and needs

At the national level, the axiological basis for freedom of employment is laid down in Article 65(1) of the Constitution of the Republic of Poland, according to which everyone is guaranteed the freedom to choose and pursue an occupation and to choose his or her place of work, and exceptions in this respect may result from the law. The scope of this guarantee shows that it is of a general nature and covers equally everyone, inter alia, regardless of their personal characteristics (e.g. disability, gender identity) or group characteristics (e.g. nationality). In domestic terms, Article 65 of the Constitution also reflects the right to be able to earn a living through work freely chosen or accepted on the labour market. This principle is further confirmed in Article 10(1) of the Labour Code (Act of 26 June 1974 – the Labour Code (Journal of Laws of 2020, item 1320, as amended)).

The presumption of the possibility to take up employment by persons with disabilities is contained in the Act of 27 August 1997 on Vocational and Social Rehabilitation and Employment of Persons with Disabilities (Journal of Laws of 2020, item 426, as amended), hereinafter referred to as the Rehabilitation Act.  Pursuant to the Act, any person – regardless of their disability status or the content of their disability certificate – may be employed on the open or sheltered labour market. Although some disability certificates
 may recommend employment on the sheltered labour market (in a sheltered workshop or a vocational activity establishment), however, it follows directly from Article 4 (5) of the Rehabilitation Act that a holder of such a certificate
 may be also employed on the open labour market. 

In order to take up employment, the relation between the skills, abilities and possibly special needs of a candidate and the employment conditions at a given work post in a specific location, existing work organisation, equipment and possible improvements is crucial. This relation is assessed each time within the framework of pre-employment examinations provided for in the Labour Code
 for every person admitted to work – regardless of his/her disability. 

The emphasis on the assessment of individual capacity to work at a particular post allows people with disabilities to seek and take up any job they wish on the open or sheltered labour market – regardless of the content of the disability certificate. This is important because, as a rule, certificates do not take into account the detailed correlation of the specific needs of an individual with the specific conditions of employment and the organisation of the work process in a particular undertaking. Moreover, they are issued infrequently, which means that the assessed condition does not always correspond to the current needs and requirements of a given person.

Meanwhile, pre-employment examinations fully and currently correlate the nature of a specific job with qualifications and needs of a person with disabilities who is to take up this job – regardless of his/her disability status. In addition, in the field of employment, this solution makes persons with disabilities independent of the original purposes for which they have been issued with a disability certificate.
 

2. Equal treatment

Both the job seeking process and the process of taking advantage of public employment services, i.e. the use of labour market services and market instruments, are carried out in accordance with the principles of equal treatment, inter alia regardless of disability. This is stipulated in Article 2a of the Act of 20 April 2004 on Employment Promotion and Labour Market Institutions (Journal of Laws of 2020, item 1409, as amended). Proceedings for violation of the equal treatment principle are governed by the Act of 3 December 2010 on the implementation of certain provisions of the European Union on equal treatment (Journal of Laws of 2016, item 1219, as amended), which introduce, inter alia, the liability for damages in respect of violation of the equal treatment principle.

On the other hand, Article 113 of the Labour Code provides for the prohibition of any discrimination in employment, direct or indirect, in particular on the grounds of disability – it is unacceptable. The minimum area covered by equal treatment in employment is set out in Article 183a of the Labour Code and includes the establishment and termination of the employment relationship, conditions of employment, promotion and access to training to improve professional qualifications. Disability may be one of the criteria for potential unequal treatment. Unequal treatment (direct or indirect) on the basis of this characteristic is prohibited. Direct discrimination exists where an employee, on one or more qualifying grounds (e.g. disability), is or could be treated less favourably than other employees in a comparable situation. Indirect discrimination, on the other hand, exists where an apparently neutral decision, criterion or measure results or would result in unfavourable disproportions or a particularly unfavourable situation in respect of the establishment and termination of employment relationship, terms and conditions of employment, promotion and access to training aimed to improve vocational qualifications for all or a significant number of employees belonging to a group distinguished on one or more qualifying grounds, unless the decision, criterion or measure is objectively justified in view of the legitimate aim pursued and the means of achieving that aim are appropriate and necessary. Infringement of equal treatment provisions gives rise to liability for damages.

These solutions generally prove successful in practice, but simplification of the procedure for claiming damages and a shift from compensation to reparation should be analysed. Although many people with disabilities may take advantage of free legal aid, for some of them both entering into a legal dispute with an employer and active participation in court proceedings can be problematic.

3.  Reasonable accommodation

Pursuant to Article 23a of the Rehabilitation Act, an employer is obliged to provide necessary reasonable accommodation to a person with disabilities who is bound by an employment relationship with the employer, participates in the recruitment process or undergoes training, internship, vocational training or traineeship. Provision of reasonable accommodation (improvements) involves making necessary changes or adjustments to specific needs notified to the employer, resulting from the disability of a given person. 

The reasonable accommodation is broadly conceived. The improvements may consist, among others, in: making an investment (e.g. adapting the equipment of the undertaking, adapting the building of the undertaking), changing the organisation of the workplace (e.g., moving the work post of a disabled person to another floor of the building, enabling remote working), changing work performance organisation (e.g., providing job assistance for a disabled person), changing the scope of tasks, changing the working time or its schedule, or changing the number of hours of work.

However, the employer is not obliged to provide reasonable accommodation under Article 23a of the Act if making such changes or improvements would result in imposing a disproportionate burden on the employer. Taking into account the linguistic interpretation of the phrase "disproportionate burden", it should be indicated that burden is not disproportionate: if the improvements can be made at no cost or if the cost of their implementation is small (even if it requires additional measures, e.g. organisational changes) or if it is sufficiently compensated from public funds.

If an employee signals the need for accommodation in a certain area, the employer is obliged to carry out improvements that would effectively remove the obstacle signalled. If the employer has doubts about the accommodation proposed by the employee he/she can seek an opinion of the occupational medicine service. The expression of such opinion is independent of the procedures provided for periodic examinations. 

At the same time, the legislation does not specify the form in which the employee should apply for a reasonable accommodation. Therefore, it is considered that he/she may do it in any way he/she chooses: orally, in writing (also in documentary form) or by submitting a document concerning the disability from which the recommendations follow. If the employer knows the degree and type of disability, when organising or changing the employee's place/location of work, he/she should already initially take into account the specific needs of the employee resulting from the disability. 

The mentioned Polish regulations implement Article 5 of Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in employment and occupation (OJ EU.L.2000.303.16, OJ EU-sp.05-4-79). To the extent not explicitly mentioned in Article 23a of the Rehabilitation Act, but falling within the scope of the Directive, the Directive is explicitly applied. Failure to provide necessary reasonable accommodation is considered a breach of the principle of equal treatment in employment within the meaning of the Labour Code. At the same time, this is in line with the obligations arising from the Convention on the Rights of Persons with Disabilities (CRPD).

4. Aid for employment of persons with disabilities

Both activities related to the provision of reasonable accommodation and the employment of persons with disabilities are supported by the State Fund for Rehabilitation of Persons with Disabilities. These activities are carried out on the principles of equal treatment also with regard to gender, type of settlement unit, place of residence or employment. However, certain features of the labour market (lower economic activity of women, higher intensity of economic activity of the population in larger urban centres) cause unequal distribution of aid. 

Subsidies to wages of persons with disabilities (Article 26a of the Rehabilitation Act) are the most important instrument for supporting employment of persons with disabilities, with the budget of about PLN 3.6 billion. This aid is granted in amounts depending on the degree and type of disability. The amount of subsidy also depends on the level of remuneration of disabled employees. The aid is used monthly by 32,400 employers (including 786 sheltered workshops and about 31,600 open labour market employers). On this basis, the wage costs of 234.9 thousand employees are subsidised (39.61% of them work in a sheltered workshop
 and the rest in the open labour market). 108,480 women whose wage costs are subsidised represent 46% of all subsidised employees.

At the same time the following have been granted: 

· PLN 23.1 million as a reimbursement of costs of equipping the work post of disabled persons (Article 26e of the Rehabilitation Act) for 506 persons with disabilities, including 80 women and 134 rural residents,

· PLN 84,000 as a reimbursement of costs of persons’ with disabilities adaptation at the workplace (Article 26 of the Rehabilitation Act) for 4 persons, including 3 women,

· PLN 383,902 as a reimbursement of work assistance costs for  persons with disabilities (Article 26d of the Rehabilitation Act) for 212 disabled persons, including 104 women and 34 rural residents,

· PLN 373,841 to finance costs of establishing social cooperative or wages in this cooperative pursuant to Article 26g of the Act (including for 3 women and 4 rural residents),

· PLN 9912 as a reimbursement of costs of on-the-job training for the persons with disabilities(Article 41 of the Act) for 4 persons with disbilities, none of whom was a woman or a rural resident,

· PLN 128,691 to finance training (Article 40 of the Act) for 39 persons with disabilities, including 16 women and 10 rural residents,

· PLN 3,603,498 to finance other labour market instruments (Article 11 of the Act) for 641 job seekers, including 300 women and 211 rural residents.

Aid for business activity, farming and self-employment was also granted:

· PLN 16,519,883 to co-finance the starting of business by 408 persons and agricultural activity (Article 12a of the Act) by 4 persons (of whom 173 are women and 106 are rural residents),

· PLN 52,225 to co-finance loans for continuation of business activity or agricultural activity (Article 13 of the Act) by 15 persons (of which 5 are women and 1 is a rural resident).

Instruments supporting economic activity of persons with disabilities also include the reimbursement of social insurance contributions and contributions for social insurance of farmers and household members. The social insurance contributions are reimbursed in an amount depending on the degree of disability to persons with disabilities running their own businesses. This assistance is provided to almost 20,000 people a month (about 9.3% are people with significant disability, about 58% – people with moderate disability and about 32.7% – people with light disability). Women constituted 33% of the beneficiaries. The contributions for farmers’ social insurance are reimbursed in full, regardless of the degree of disability, to  farmers with disabilities  and household members with disabilities. Every quarter over 2.7 thousand people benefit from this assistance, of whom approx. 75% are disabled farmers and approx. 25% – household members with disabilities. About 54% of people covered by this instrument are women (1,465 persons). 

On the one hand, it should be noted that employment rates of persons with disabilities (including women) are still unsatisfactory. The employment rate of women is gradually decreasing the distance to the employment rate of men, but both rates are at an unsatisfactory level of a dozen or so percent and, taking into account the difficult epidemic situation and the deteriorated economic condition of employers, one should not expect a quick change of this situation.

At the same time, as a result of initiatives taken in recent years, economic indicators for persons with disabilities have improved.

A positive trend is, for example, the clear change in the situation of women with disabilities in the labour market that has taken place over the past few years – towards an increase in the labour force participation of women with disabilities, both in terms of the labour force participation rate and the employment rate.

According to data from the Labour Force Survey (LFS) conducted by the Central Statistical Office, the labour force participation rate for women of working age in the third quarter of 2020 was 36.0%, with just over 30% (30.1%) in the same quarter in 2015. An increase was also recorded in the employment rate of women of working age. In the third quarter of 2020 it was 34.7% and in the same period in 2015 it reached 26.5%, a clear increase of over 8%.

The improved situation of disabled women of working age in the labour market is also evidenced by a decrease in the unemployment rate in this social group. According to the LFS, it was 3.6% in the third quarter of 2020. For comparison, in the third quarter of 2015 it was 12.0% – a decrease of over 8%.

� The certificates referred to in Articles 3 and 5a of the Rehabilitation Act.


� This also applies, for example, to persons who have been assessed as unable to lead an independent life.


� These examinations are carried out by the occupational medicine service.


� These may concern, for example, degrees of disability, incapacity for work,  incapacity for service, incapacity for work in an agricultural holding.


� Either of these conditions is sufficient to conclude that there is no disproportionate burden.


� The share of sheltered workshops in the total number of employers using the subsidies is decreasing systematically.





