Role of the judiciary

· States parties should ensure effective intervention by the judiciary in the face of State and non-state actor’s actions and omissions that violate the right to equality and non-discrimination of persons with disabilities and groups of persons with disabilities, both in relation to civil and political rights and economic, social and cultural rights. States parties must recognize the justiciability of economic, social and cultural rights, their interdependence with civil and political rights, and the immediate character of the non-discrimination obligation in relation to those rights.  
· It is important to recognize Judiciary’s obligation to order adequate structural, collective and individual remedial, measures, in the face of evidence that legislation, policies and practices exist, that violate the right to equality and nondiscrimination of persons with disabilities. 

· State’s omission to regulate and adequately monitor the private sector in relation to its compliance of the right to equality and non-discrimination must also be fully enforceable before the courts.

· Training of legal operators: Appropriate policies should be developed so that legal operators (judges, lawyers, ombudsmen, public officials, etc.) and law schools are trained in human rights, in the social model of disability, and aware of the different forms of discrimination faced by persons with disabilities.

In many countries, and I can cite several examples from Argentina, litigation has been and continues to be an important tool for the effective implementation of the rights of the PCD. In spite of this, there are countries in which a restrictive view is held on the role of the judiciary in guaranteeing rights, and in particular of ESCR. It is important that the comment expressly mentions that the judiciary is one of the branches of the State responsible for fully guaranteeing the right to equality and non-discrimination on the grounds of disability, and that this an immediate obligation, fully enforceable before the courts, both in relation to acts and omissions that affect the enjoyment of civil and political rights and economic, social and cultural rights. This implies that the judiciary has the authority to order adequate reparation measures and remedies, both individual and structural, against public policies that by action or omission violate the right to equality and non-discrimination of persons and groups of persons with disabilities. In many cases systematic violations of the rights of persons with disabilities do not stem from norms and policies, but rather from generalized and structural practices that are contrary to legislation, and rather informal. In order to adequately guarantee the rights of persons with disabilities, it is important to recognize the obligation of the Judiciary to evaluate and order remedial, structural and adequate measures, in the face of evidence that practices exist that violate the right to equality and nondiscrimination.
Also, it is important that the general comment stresses the justiciability of the state's omission to regulate and adequately control discrimination in the private sector on grounds of disability. In many countries there is the possibility of presenting individual and class actions to obtain structural reparations in cases that involve non state actors. Beyond the possibility of individually acting against violations of the right to equality by the private sector, the most adequate way to obtain a remedy or structural remedy for systematic violations of non-state actors requires the recognition of the justiciability of state’s omission to regulate and adequately monitor the private sector.

Access to justice-free legal services

· Access to justice is key to guarantee the rights of persons with disabilities, both civil and political rights and economic, social and cultural rights. The availability of free legal services is instrumental to the enforceability and enjoyment of the right to equality and non-discrimination, and all rights enshrined in the convention.

· Persons with disabilities have been systematically excluded from access to justice due to restrictions to legal capacity, lack of procedural accommodations, and lack of free legal services that are accessible and trained in the human rights model of disability. 

· States parties have an obligation to guarantee access to free and accessible legal aid, of good quality, for all persons with disabilities who need it, expanding and training public defense services, and providing the economic and technical resources to achieve it. 

· States should incorporate the disability perspective into the development of access to justice policies, conduct close consultations with persons with disabilities and the organizations that represent them, and produce indicators and disaggregated information on the unmet legal needs of persons with disabilities.

It is important that the general comment makes reference to the different barriers to access to free legal services that affect persons with disabilities, Expressly the obligation to guarantee universal access to affordable and quality legal assistance for all persons with disabilities who need it, expanding and training public defense services, and providing the economic and technical resources to achieve it. The state should incorporate the disability perspective into the development of access to justice policies, conduct close consultations with persons with disabilities and the organizations that represent them, and produce indicators and disaggregated information on the unmet legal needs of persons with disabilities.

Access to justice-Access to effective legal remedies for structural human rights violations

· States parties must implement effective judicial remedies for the protection of the right to equality and non-discrimination, in their individual and collective dimension. 

· Lack of resources of persons with disabilities, particularly affected by poverty and unemployment, and the lack of free and accessible legal services, affects their capacity to access justice to seek for a remedy for violations of their right to equality and non-discrimination.  

· States must implement adequate and effective judicial mechanisms for claiming for individual and collective rights. The recognition of judicial remedies of a collective nature or class actions is key to effectively guarantee access to justice in situation that affect groups of persons with disabilities.  In these actions, persons with disabilities, organizations or groups of persons with disabilities, and sometimes public officials -such as the Public Ministry or the Ombudsman- are recognized legal standing to represent groups of persons with disabilities similarly affected by law, structural policies or practices that violate the right to equality and non-discrimination.  An essential component of the enforceability of the right to equality and non-discrimination is the possibility of having such actions, representing public or collective interests, whatever their procedural design.

· States must also ensure adequate mechanisms to guarantee effective implementation of judicial decisions that enforce the rights of persons with disabilities. 

· This is textual from a document of the interamerican commission on human rights, on access to justice and ESC rights
:  “The aforementioned assumptions necessarily demand the design and implementation of mechanisms of collective litigation are those cases in which ownership of a right corresponds to a plural or collective subject or in which the law necessarily requires forms of exercise collective. In these cases, in order to claim judicial protection, it is necessary that someone can invoke group or collective involvement, and not just individual involvement. In a similar sense, it is necessary that someone is in a position to claim a remedy of a collective nature, and not just one that is exhausted in the individual scope.”.
Recognition of broad legal standing criteria for judicial and administrative action in defense of the rights of persons with disabilities. Access to justice for persons with disabilities in the face of discrimination depends to a large extent on ensuring broad recognition of persons with disabilities legal standing to act (judicially and administratively) on behalf of the rights of groups of persons with disabilities similarly affected by the action or omission by State or non-state actors, and of the possibility of obtaining structural reparation measures, benefiting all persons in the affected group. 

The high costs of litigation, lack of financial resources of persons with disabilities, lack of knowledge about their rights and possibilities of claiming, lack of accessibility, and in many cases isolation, create serious difficulties for people with disabilities to individually act in defense of their rights. This determines the importance of enabling collective treatment of rights violations affecting persons with disabilities, and justifies the recognition of a special and extensive legal standing of certain subjects, to act in defense of the rights of groups of people, and obtain remedies that benefit the whole group.

� http://www.cidh.org/pdf%20files/ACCESO%20A%20LA%20JUSTICIA%20DESC.pdf





