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Response from the Government of Denmark with regards to draft General Comment on Article 9 of the Convention - Accessibility

Denmark presents its compliments to the Committee on the Rights of Persons with Disabilities. Denmark appreciates the opportunity to comment on the Draft General Comment on Article 9 of the Convention. 

Denmark welcomes the Committee’s comprehensive and inclusive work on the elaboration of Article 9 of the Convention on the Rights of Persons with Disabilities. General Comments may assist State Parties in the interpretation of the substantive content of the obligations in the Convention on the Rights of Persons with Disabilities. General Comments, however, can neither extend the scope of the respective treaty obligation nor do they have binding effect on the Contracting States. 

There are aspects of the current draft, which Denmark would encourage the Committee to consider further, before issuing a final General Comment on Article 9.
At the outset, Denmark would like to stress that it was decisive for Denmark´s ratification of the Convention that the economic, social and cultural rights laid down in the Convention are to be implemented progressively to the maximum of our available resources, ref. art. 4, paragraph 2 of the Convention. 

Thus, in accordance with Article 4, paragraph 2, of the Convention, the General Comment should make it clearer that the State parties are under no immediate obligation to ensure access to already existing physical environments, transportation, information and communication, and services open to the general public as the right to accessibility is to be achieved gradually. 

The Committee refers to minimum standards, fixed time frames, universal design and other categorical measures with regards to the implementation of the Convention. As a general comment, Denmark would like to suggest that while general measures such as these certainly are relevant means to implement the Convention, other means should be acknowledged as well. One of the underlying principles of the Danish disability policy is the principle of individual compensation. Individual compensation, e.g. special assistive devices, wheelchairs or a personal helper, is given to overcome those barriers that hinder persons with disabilities in participating in the community.  

With regards to denial of accessibility to the physical environment, goods and services open to the public, Denmark is of the opinion that this will not always amount to discrimination in violation of Article 5. With reference to the paragraph above, an individual assessment must be made which takes into account the nature of the situation and the needs of the person in question. An individual approach should also be applied when e.g. assessing efforts made to make entrances accessible (paragraph 24). 

Therefore Denmark would like to suggest rephrasing in paragraph 24 of the general comment, so that the entrepreneur mentioned in paragraph 24 should make “reasonable efforts” rather than “every effort” to make the main entrances accessible for customers with disabilities. 

Along these lines, and with reference to paragraph 37, Denmark would like to recommend adding that accommodations must be reasonable and not imposing a disproportionate or undue burden to the employer or others.

The Committee states that people with disabilities are often denied their right to freedom of expression due to inaccessible information and communication. Denmark does not agree with this general statement. 

Denmark agrees with the Expert Member of the Committee who expressed concerns regarding the reference of a single case, as the Committee does not yet have an established practice. Denmark – like the expert member – therefore proposes the deletion of paragraph 8 of the Draft General Comment on Article 9. 
In paragraph 11 the Committee deals with two interpretations of Article 9. Denmark shares the view presented in the first part of paragraph, namely that Article 9 of the Convention, along with the other rights mentioned in the Convention, derives from existing human rights treaties and therefore does not represent a new right. This was also the view of the Danish Parliament at the time of ratification. If the committee in the final General Comment should maintain the interpretation expressed in the alternative text, Denmark strongly agrees that there can be no doubt that Article 9 would establish new binding obligations for states – and consequently rights for persons with disabilities – that are not included in other core human rights treaties. This point of view should then be generally reflected throughout the Draft General Comment.
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