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To the attention of:

Committee on the Rights of Persons with Disabilities

Human Rights Treaties Division

Office of the United Nations High Commissioner for Human Rights
United Nations Office at Geneva

CH-1201 Geneva

Vienna, 6 January 2014
Ref: 2014-outgoing-000009

Subject: Contribution to the Draft General Comment on Article 12 of the CRPD - Equal
recognition before the law

Dear Madam or Sir,

| am pleased to provide you with the EU Agency for Fundamental Rights’ (FRA) contribution
to the above-mentioned Draft General Comment.

In July 2013, the FRA published a report on Legal capacity of persons with mental health
problems and persons with intellectual disabilities. The report presents FRA’s legal analysis
of current standards and safeguards concerning the legal capacity of these two groups of
persons. It twins this analysis with the lived experiences of a small number of interviewees
regarding the loss of legal capacity and other restrictions on their ability to take decisions.

The annex of the report, reproduced in this submission, presents an overview of the current
legislation in the 28 EU Member States along with an overview of the last significant
legislative amendments.

| enclose copies of the report for your information. | hope that the information provided will
be useful for the finalisation of the Draft General Comment. Should you need any further
information, please consult the thematic page on our website and do not hesitate to contact
me.

Yours sincerely,

Martha Stickings
Equality & Citizens’ Rights Department
European Union Agency for Fundamental Rights (FRA)
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http://www.facebook.com/fundamentalrights
http://fra.europa.eu/en/publication/2013/legal-capacity-persons-intellectual-disabilities-and-persons-mental-health-problems
http://fra.europa.eu/en/publication/2013/legal-capacity-persons-intellectual-disabilities-and-persons-mental-health-problems
http://fra.europa.eu/en/theme/people-disabilities
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Annex: Legislation on legal capacity

EU . .
Member Legislation Last significant
amendment
State
AT Federal Law on Guardians for Disabled Persons | Amendment to the
(Bundesgesetz  Uber die Sachwalterschaft _ fir | Guardianship Law 2006
behinderte Personen) (Sachwalterrechts-
o ' ‘ Anderungsgesetz 2006
Civil Code (Allgemeines birgerliches Gesetzbuch, _ SWRAG 2006)
ABGB)
Non-Contentious Proceedings Act (AulSerstreitgesetz,
Auf3StrG)
BE Civil Code (Code Civil) 18 July 1991
Judicial Code (Code Judiciaire)
BG Persons and Family Act (3akoH 33 sauyama u
cemelicmsomo)
1 October 2009
Family Code (CemeeH kodekc)
Civil Procedure Code (I[paxc0aHcKu npoyecyaneH
KOOEKC)
cy Law on administration of property of persons
incapable of administering their property and affairs
and for the control of the administration (23(1)/1996)
(0 __mepi  Awaxeiptonc  1n¢  [eplougiog  Avikavwv
Mpoownwv Nopoc Tou 1996)
Law on the Rights of Mentally Retarded Persons
(117/1989) (0 _mepi  Nontikd KaBuaTepnuévwy
ATopwv Nopoc Tou 1989)
Cz Civil Code, Act no. 40/1964 (Obcansky zakonik, Zdkon | 1 January 2012; comes
¢. 40/1964 Sb.) into force as of 1
January 2014
Civil Procedure Code, Act no. 99/1963 (Obcansky
soudni iad, Zékon ¢. 99/1963 Sb.)
DE Civil Code (Burgerliches Gesetzbuch (BGB))

Law on Procedure in Family Affairs and in Matters of
Voluntary Jurisdiction Reform Act (Gesetz zur Reform

1 September 2009
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http://www.ris.bka.gv.at/Dokumente/BgblAuth/BGBLA_2006_I_92/BGBLA_2006_I_92.html
http://www.ris.bka.gv.at/Dokumente/BgblAuth/BGBLA_2006_I_92/BGBLA_2006_I_92.html
http://www.jusline.at/index.php?cpid=f04b15af72dbf3fdc0772f869d4877ea&law_id=1
http://www.jusline.at/index.php?cpid=f04b15af72dbf3fdc0772f869d4877ea&law_id=45
http://www.parlament.gv.at/PAKT/VHG/XXII/I/I_01511/fname_063772.pdf
http://www.parlament.gv.at/PAKT/VHG/XXII/I/I_01511/fname_063772.pdf
http://www.parlament.gv.at/PAKT/VHG/XXII/I/I_01511/fname_063772.pdf
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=1804032130%2FF&caller=list&row_id=1&numero=11&rech=14&cn=1804032130&table_name=LOI&nm=1804032150&la=F&dt=CODE+CIVIL&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&trier=promulgation&chercher=t&sql=dt+contains++%27CODE%27%26+%27CIVIL%27and+actif+%3D+%27Y%27&tri=dd+AS+RANK+&imgcn.x=34&imgcn.y=10#LNK0105
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=1967101004/F&caller=list&row_id=1&numero=6&rech=13&cn=1967101004&table_name=LOI&nm=1967101055&la=F&dt=CODE+JUDICIAIRE&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&trier=promulgation&chercher=t&sql=dt+contains++%27CODE%27%26+%27JUDICIAIRE%27and+actif+%3D+%27Y%27&tri=dd+AS+RANK+&imgcn.x=44&imgcn.y=14
http://lex.bg/bg/laws/ldoc/2121624577
http://lex.bg/bg/laws/ldoc/2121624577
http://www.lex.bg/bg/laws/ldoc/2135637484
http://lex.bg/laws/ldoc/2135558368
http://lex.bg/laws/ldoc/2135558368
http://www.cylaw.org/nomoi/enop/non-ind/1996_1_23/index.html
http://www.cylaw.org/nomoi/enop/non-ind/1996_1_23/index.html
http://www.cylaw.org/nomoi/enop/non-ind/1989_1_117/index.html
http://www.cylaw.org/nomoi/enop/non-ind/1989_1_117/index.html
http://www.zakony.propravo.cz/2011/03/obcansky-zakonik-zakon-c-401964-sb_27.html
http://www.zakony.propravo.cz/2011/03/obcansky-zakonik-zakon-c-401964-sb_27.html
http://business.center.cz/business/pravo/zakony/osr/
http://business.center.cz/business/pravo/zakony/osr/
http://www.fd.ul.pt/LinkClick.aspx?fileticket=KrjHyaFOKmw%3D&tabid=505
http://www.fd.ul.pt/LinkClick.aspx?fileticket=KrjHyaFOKmw%3D&tabid=505
http://www.juris.de/purl/gesetze/_ges/FGG-RG
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Familiensachen und _in
freiwilligen  Gerichtsbarkeit

des  Verfahrens in
Angelegenheiten der

(FGG-RG))

Third Act Amending the Custodianship Act (Drittes
Gesetz zur Anderung des Betreuungsrechts)

1 September 2009

DK Act on Guardianship (Veergemdélsloven, n. 1015/2007)

EE General Part of the Civil Code (Tsiviilseadustiku tldosa
seadus)

Code of Civil Procedure (Tsiviilkohtumenetluse
seadustik)

EL Civil Code (AoTikdc Kwdikac)

ES Civil Code (Cddigo Civil)

Civil Procedure Act (Ley de Enjuiciamiento Civil)

Fl Government Bill HE 146/1998 (Hallituksen esitys
Eduskunnalle holhouslainsddddnnén uudistamiseksi)
Guardianship Services Act (laki_holhoustoimesta/lag
om férmyndarverksamhet (442/1999))

FR Civil Code (Code Civil) Act No. 2007-308 of
March 5 reforming legal
protection of adults

HU Act IV of 1959 on the Civil Code of the Republic of | New Civil Code to enter

Hungary (Az 1959. évi IV. térvény into force in 1 January
a polgari térvénykonyvrdl) 2014

IE Lunacy Requlation (Ireland) Act

IT Civil Code (Codice Civile) Law n.6, 9 January 2004
Code of Civil Procedure (Codice Di Procedura Civile)

LT Civil Code (Civilinis Kodeksas) No XI-1312, 12 April
2011

Code of Civil Procedure (Civilinio proceso kodeksas)

LU Law on legally incapable adults (Loi du 17 aodt 1982
portant réforme du droit des incapables majeurs)

LV Civil Code (Latvijas Republikas Civillikums) Amendments to the Civil

Law (Grozijumi
Civillikuma),
29 November 2012 (in
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http://www.juris.de/purl/gesetze/_ges/FGG-RG
http://www.juris.de/purl/gesetze/_ges/FGG-RG
http://www.juris.de/purl/gesetze/_ges/FGG-RG
http://www.bmj.de/SharedDocs/Downloads/DE/pdfs/3_Gesetz_zur_Aenderung_des_Betreuungsrechts.pdf?__blob=publicationFile
http://www.bmj.de/SharedDocs/Downloads/DE/pdfs/3_Gesetz_zur_Aenderung_des_Betreuungsrechts.pdf?__blob=publicationFile
https://www.retsinformation.dk/forms/r0710.aspx?id=2681
https://www.retsinformation.dk/forms/r0710.aspx?id=2681
https://www.riigiteataja.ee/akt/106122010012
https://www.riigiteataja.ee/akt/106122010012
http://www.legaltext.ee/text/en/x90041.htm
http://www.legaltext.ee/text/en/x90041.htm
http://www.ministryofjustice.gr/site/kodikes/%CE%95%CF%85%CF%81%CE%B5%CF%84%CE%AE%CF%81%CE%B9%CE%BF/%CE%91%CE%A3%CE%A4%CE%99%CE%9A%CE%9F%CE%A3%CE%9A%CE%A9%CE%94%CE%99%CE%9A%CE%91%CE%A3/tabid/225/language/el-GR/Default.aspx
http://civil.udg.es/normacivil/estatal/CC/1T10.htm
http://www.google.at/url?sa=t&rct=j&q=&esrc=s&frm=1&source=web&cd=2&ved=0CCEQFjAB&url=http%3A%2F%2Fwww.mjusticia.gob.es%2Fcs%2FSatellite%2F1292358374572%3Fblobheader%3Dapplication%252Fpdf%26blobheadername1%3DContent-Disposition%26blobheadervalue1%3Dattachment%253B%2Bfilename%253DCivil_Procedure_Act_(Ley_de_Enjuiciamiento_Civil).PDF&ei=6sWbUNT1J8nZtAbV5oGgCw&usg=AFQjCNH01JMd8N88jvajbIhjA0O8Gez9Dg&sig2=Jf3zq3841Tgg6SqbqW8l4g
http://civil.udg.es/normacivil/estatal/lec/default.htm
http://www.finlex.fi/fi/esitykset/he/1998/19980146
http://www.finlex.fi/fi/esitykset/he/1998/19980146
http://www.finlex.fi/en/laki/kaannokset/1999/en19990442.pdf
http://www.finlex.fi/en/laki/kaannokset/1999/en19990442.pdf
http://www.finlex.fi/en/laki/kaannokset/1999/en19990442.pdf
http://www.legifrance.gouv.fr/affichCode.do?cidTexte=LEGITEXT000006070721
http://net.jogtar.hu/jr/gen/hjegy_doc.cgi?docid=95900004.TV
http://net.jogtar.hu/jr/gen/hjegy_doc.cgi?docid=95900004.TV
http://legislation.data.gov.uk/ukpga/1871/22/enacted/data.htm?wrap=truehttp://legislation.data.gov.uk/ukpga/1871/22/enacted/data.htm?wrap=true
http://www.altalex.com/index.php?idnot=34922
http://www.altalex.com/index.php?idnot=34922
http://www.altalex.com/index.php?idnot=33723
http://www.altalex.com/index.php?idnot=33723
http://www3.lrs.lt/pls/inter3/dokpaieska.showdoc_l?p_id=245495
http://www3.lrs.lt/pls/inter3/dokpaieska.showdoc_l?p_id=245495
http://www.wipo.int/wipolex/en/text.jsp?file_id=202107
http://www3.lrs.lt/pls/inter3/oldsearch.preps2?Condition1=162435&Condition2=
http://www.legilux.public.lu/rgl/1982/A/1515/1.pdf
http://www.legilux.public.lu/rgl/1982/A/1515/1.pdf
http://www.likumi.lv/doc.php?id=90224
http://www.likumi.lv/doc.php?id=253623
http://www.likumi.lv/doc.php?id=253623
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force from 1 January
2013)
Civil Procedure Code (Civilprocesa likums)
Amendments to Civil
Procedure Code
(Grozijumi _ Civilprocesa
likuma),
29 November 2012 (in
force from 1 January
2013)
MT Civil Code (Civili kodici) XXIV_of 2012 - Code of
o o Organization and _Civil
Code <?f Organfzatlon and CI\./I|. .Procedure (Kodici ta Procedure and the Civil
'organizzazzjoni u procedura Civili) Code (Amendment) Act,
7 December 2012
NL Civil Code (Burgerlijk Wetboek)
PL Civil Code (Kodeks cywilny)
Code of Civil Procedure (Kodeks postepowania
cywilnego)
PT Civil Code (Cddigo Civil)
Code of Civil Procedure (Cddigo de Processo Civil)
RO Civil Code (Codul Civil) New Civil Code (Legea
287/2009 Noul Cod
Civil), 17 July 2009
SE Code on Parenthood and Guardianship (Férdldrabalk | 9 June 2005
1949:381)
SI Code of Obligations (Obligacijskega zakonik)
Non-litigious Civil Procedure Act (Zakon o nepravdnem | Amendments in Mental
postopku) Health Act No. 77/2008
. ‘ ‘ | (Zakona o duSevnem
Marriage and Family Relations Act (Zakon o zakonski zdraviu), 23 July 2008
zvezi in druzinskih razmerjih)
SK

Civil Code (Obciansky zakonnik - Zakon ¢. 40/1964
Zb.)

Civil Procedure Code (Obciansky sudny poriadok -
Zgkon ¢. 99/1963 Zb.)
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http://www.likumi.lv/doc.php?id=50500
http://www.likumi.lv/doc.php?id=253447
http://www.likumi.lv/doc.php?id=253447
http://www.justiceservices.gov.mt/DownloadDocument.aspx?app=lom&itemid=8580&l=1
http://www.justiceservices.gov.mt/DownloadDocument.aspx?app=lom&itemid=8577
http://www.justiceservices.gov.mt/DownloadDocument.aspx?app=lom&itemid=8577
http://justiceservices.gov.mt/DownloadDocument.aspx?app=lp&itemid=24286&l=1
http://justiceservices.gov.mt/DownloadDocument.aspx?app=lp&itemid=24286&l=1
http://justiceservices.gov.mt/DownloadDocument.aspx?app=lp&itemid=24286&l=1
http://justiceservices.gov.mt/DownloadDocument.aspx?app=lp&itemid=24286&l=1
http://www.dutchcivillaw.com/civilcodebook01.htm
http://www.kodeks-cywilny.pl/
http://kodeks.ws/cywilny/
http://kodeks.ws/postepowania_cywilnego/
http://kodeks.ws/postepowania_cywilnego/
http://www.confap.pt/docs/codcivil.PDF
http://www.dgpj.mj.pt/sections/leis-da-justica/livro-iii-leis-civis-e/leis-de-processo-civil/codigo-de-processo-civil
http://www.just.ro/Portals/0/Right_Panel/Codul%20Penal/0511.pdf
http://www.just.ro/Portals/0/Right_Panel/Codul%20Penal/0511.pdf
http://www.notisum.se/rnp/sls/lag/19490381.htm
http://www.notisum.se/rnp/sls/lag/19490381.htm
http://www.uradni-list.si/1/objava.jsp?urlid=200183&stevilka=4287
http://zakonodaja.gov.si/rpsi/r02/predpis_ZAKO492.html
http://zakonodaja.gov.si/rpsi/r02/predpis_ZAKO492.html
http://www.uradni-list.si/1/objava.jsp?urlid=200469&stevilka=3093
http://www.uradni-list.si/1/objava.jsp?urlid=200469&stevilka=3093
http://www.uradni-list.si/1/objava.jsp?urlid=200877&stevilka=3448
http://www.uradni-list.si/1/objava.jsp?urlid=200877&stevilka=3448
http://www.vyvlastnenie.sk/predpisy/obciansky-zakonnik/
http://www.vyvlastnenie.sk/predpisy/obciansky-zakonnik/
http://www.vyvlastnenie.sk/predpisy/obciansky-zakonnik/
http://www.vyvlastnenie.sk/predpisy/obciansky-sudny-poriadok/
http://www.vyvlastnenie.sk/predpisy/obciansky-sudny-poriadok/
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UK Mental Capacity Act 2005

Mental Health Act 1983 Mental Health Act 2007

Adults with Incapacity (Scotland) Act 2000

Enduring Powers of Attorney (Northern Ireland) Order
1987
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http://www.legislation.gov.uk/ukpga/2005/9/contents
http://www.legislation.gov.uk/ukpga/1983/20/contents
http://www.legislation.gov.uk/asp/2000/4/contents
http://www.legislation.gov.uk/nisi/1987/1627/contents/made
http://www.legislation.gov.uk/nisi/1987/1627/contents/made
http://www.legislation.gov.uk/ukpga/2007/12/contents

