Submission related to draft General Comment No. 1 on Article 12

Dear Ms Cisternas,

The undersigned express our support to you and your colleagues for the draft General Comment on Article 12 and hope that if anything it can be strengthened in its affirmation of the universal right to legal capacity and the obligation on governments to abolish substituted decision-making and forced psychiatric interventions along with other forced medical interventions such as those related to sexual and reproductive health.

CRPD Article 12 represents a profound shift in international human rights law and a landmark achievement in the full inclusion of persons with disabilities as full subjects of international law as well as domestic law – as persons entitled to full and equal human rights in every respect.  

Personhood cannot be realized without the freedom to effectively make choices and influence one’s environment.  To be sure, any act entails consequences and our freedoms are limited by the freedoms of others.  This is equally true for persons with and without disabilities, and we must create an environment of mutual respect and solidarity that maximizes the fulfillment of human rights for all.

We particularly support the distinction made between legal capacity – the right to make decisions and undertake responsibilities on one’s own behalf – and mental capacity – a person’s actual or perceived decision-making skills.  As a fundamental right that determines the effective enjoyment of all other rights, legal capacity cannot be subjected to any test without doing irreparable harm to those who are disqualified.  We agree with the Committee that mental capacity can never be used to limit a person’s legal capacity, and that legal capacity persists in situations of crisis.  

We further support the Committee’s position that all approaches to limiting a person’s legal capacity – status-based, functional and outcome-based – are inconsistent with Article 12, paragraph 2; all result in acts of discrimination based on disability.
Lastly, we support and applaud the Committee’s recognition that forced psychiatric interventions and other forced medical interventions such as those related to sexual and reproductive health violate Articles 15, 16, and 17 of the Convention – in particular that they constitute torture or other ill-treatment – as well as violating Article 12.  Autonomy and the right to physical and mental integrity are closely linked, and the Committee has done well to adopt this standard, which is supported by reports of the Special Rapporteur on Torture and other international mechanisms and entities, as well as the positions advocated from lived experience by survivors of these violations.  
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