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Korean Alliance on Mental Illness
28 Feb., 2014

Dear Ms Cisternas Reyes,


Korean Alliance on Mental Illness is a registered NGO of Korean people with psychosocial disabilities and their human rights advocators. Our mission is advocating human rights of the people with psychosocial disabilities and improving their lives. 
We welcome and are in full agreement with Committee’s Draft General Comment (DGC) on Article 12 of the UN Convention on the Rights of Persons with Disabilities (UNCRPD). We appreciate the Committee’s work of clarifying the meaning of Article 12.  Even though Korea already signed and ratified the UNCRPD without reservation on the Article 12, there remains considerable confusion regarding the meaning and force of Article 12. 
So from on March 7th, 2011 the amended Korean Civil Law’s Article 9~17, Article 929~959.20 had established a new Adult Legal Guardianship regime for the mentally disabled people, which may put millions of people with psychosocial disabilities and developmental disabilities into under substituted decision making of legal guardian. Under the new Korean Civil Law once an adult legal guardian is appointed, the person with disabilities himself cannot perform any legal act which contains legal contracts such as purchase and sale of properties, use of facilities, with the only exception of “purchase of daily necessities which is needed for daily lives and of which price is not excessive.” An incompetent may enter into a matrimonial engagement upon the consent of his or her parents or guardian (Article 802), and if one of the parties has been adjudicated as incompetent or quasi-incompetent after the conclusion of matrimonial engagement the other party may dissolve such engagement (Article 804). An incompetent may marry by obtaining the consent of its parents or guardian(Article 808), and in the case of a marriage in violation of this provision, a claim for annulment of the marriage to the court may be made by either party or agent by law thereof(Article 817). An incompetent may get a divorce by obtaining the consent of its parents or his/her legal guardian (Article 835) and if the husband/wife is a person adjudged incompetent, his or her guardian may bring an action of denial of paternity of a child (Article 848). If a father is a person adjudged incompetent, he may affiliate himself as being the father of his child with the consent of the guardian (Article 856). Adoption also needs the consent of his guardian (Article 873). An incompetent is subject to his guardian in personal affairs such as hospitalization and discharge, confinement in an institution, private residence, as well as property management, and medical treatments such as operation can be forced under the consent of his guardian against the person’s will (Article 947, Section 2). An incompetent may make a will only when he has sufficiently recovered (Article 1063), and is not eligible for witness (Article 1072).
We also have a Mental Health Law which makes a person with mental illness involuntarily hospitalized only by guardian-like two family members’ consent and decision of a psychiatrist of the psychiatric hospital at least 6 months. The length of stay can be prolonged with limitation as long as two family members want the patient to be in the psychiatric hospital.
These human right violating laws of Korea can be existing until now because we didn’t have full understanding of the UNCRPD Article 12 and what does legal capacity of the people with disabilities means.
We therefore welcome the DGC’s clarifying the meaning of the UNCRPD Article 12 and emphasis on states’ obligations to provide the fullest support to persons with disabilities to enable them to exercise their legal capacity and their right to make decisions that reflect their own will and preferences.
Respectfully,
Ohyong Kweon, Attorney, MSW
Secretary General
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