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Oslo, 21.February 2014
Submission related to the Draft General Comment No.1 on article 12
The Norwegian Federation of Organizations of Disabled People (FFO) is an organization of persons with disabilities that represents 75 organizations with approximately 335 000 members. 

FFO welcomes the invitation of the Committee of Persons with Disabilities to comment on the Draft General Comment no. 1 on article 12. 
Summary
FFO would like the Committee to provide guidance on the following questions;

· Does article 12 permit deprivation of legal capacity?

· Does article 12, read in conjunction with article 14 and 25, permit deprivation of legal capacity with regard to consent to medical treatment?

FFO recommends the Committee to:

· Stress the need for establishing a comprehensive legal aid scheme for the protection of the right of persons with disabilities to equal access to the protection of the law.
Deprivation of legal capacity

Many State Parties to the CRPD have submitted declarations regarding the interpretation of article 12, 14 and 25. According to the Norwegian declaration, legal capacity may in some circumstances be denied:
“Furthermore, Norway declares its understanding that the Convention allows for the withdrawal of legal capacity or support in exercising legal capacity, and/or compulsory guardianship, in cases where such measures are necessary, as a last resort and subject to safeguard. […] Furthermore, Norway declares its understanding that the Convention allows for compulsory care or treatment of persons, including measures to treat mental illnesses, when circumstances render treatment of this kind necessary as a last resort, and the treatment is subject to legal safeguards.”
The draft general comment does not provide an answer to the question of whether denial of legal capacity based on neutral criteria is in conformity with the convention.

When a person is not able to make a reasonable decision in a particular matter, substituted decision-making might become necessary in order to protect the interests of the person concerned. FFO would appreciate the Committee`s assessment on whether decisions that are made on behalf of and contrary to the will of the person concerned are permissible as long as the limitation of legal capacity in that matter has a legitimate aim and the limitation of legal capacity is proportional. 

Further, FFO would like the Committee to clarify whether health legislation that permits forced confinement and treatment is contrary to the convention. Is prevention of harm to the person concerned and others a permissible ground for deprivation of legal capacity? Is prevention of deterioration of health a permissible ground? 
In practice, even neutral legislation will likely disproportionately affect persons with disabilities. This is because it is the disability to protect one`s own interests that is at the center of the assessment of legal capacity. It is therefore necessary for the correct implementation of the convention that the Committee determines whether article 12 permits the deprivation of legal capacity when the deprivation is based on neutral criteria. The same disproportionate effect that will likely occur with regard to neutral legislation on legal capacity will also likely occur with regard to neutral health legislation.
Equality before the law
FFO is of the opinion that equality before the law also encompasses equal protection before the law and recommends the Committee to stress the need to establish comprehensive legal aid schemes that protect the human rights of vulnerable groups like persons with disabilities. This is necessary for the effective implementation of the CRPD as the rights of persons with disabilities are often breached in practice, without effective means for redress. 
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