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Draft General Comment no. 4

 Article 24

The right to inclusive education
Comments by the Government of Finland

16 February 2016
The Government of Finland welcomes this opportunity to contribute to the preparation of General Comment no. 4 on Article 24 (the right to inclusive education) of the Convention on the Rights of Persons with Disabilities.
The Government supports the draft General Comment and its aim to clarify the scope of Article 24 of the Convention. The Government finds it positive, for example, that elements that pursue to clarify reasonable accommodation in the context of teaching, that stress the importance of disaggregated data and that acknowledge that baseline and research information are prerequisites for efficient and sustainable measures are included in the draft General Comment.
At the same time, the Government notes that it considers the General Comments adopted by the UN Treaty Bodies as a useful additional tool for developing the implementation of human rights treaties. The General Comments provide new perspectives on the implementation, for responding to challenges of today. In this connection, the Government refers to Rule 47 of the Committee’s Rules of Procedure concerning General Comments. According to Rule 47, the General Comments are prepared with a view to promote further the implementation of the Convention and to assist the State Parties in fulfilling their reporting obligations.
Consequently, as a general remark, the Government would like to draw the Committee’s attention to the language and wordings of the draft General Comment and invite the Committee to review the language in light of the rationale of General Comments. Moreover, the Government would like to draw the Committee’s attention to paragraph 6, in particular, relating to the rationale of the draft General Comment. In the Government’s view the wording of the paragraph remains still somewhat unclear, in particular, with respect to concepts such as “interpretative definition”, “key concepts” and “core obligation” and their relationship with each other in particular in light of Rule 47 of the General Comment.
Additionally, the Government would like to draw the Committee’s attention to certain specific issues in the draft General Comment outlined below for its possible further consideration. Some additional comments and drafting proposals are also included in the attached draft General Comment.
Paragraphs 1, 13 and 40: The Government wishes to draw the Committee’s attention to these paragraphs, in particular, which stress the right to education without discrimination and on the basis of equality of opportunity. The Government finds that the draft General Comment would benefit from a more thorough analysis of non-discrimination, particularly in relation to the concept of equality of opportunity, the non-rejection clause and the provision of reasonable accommodation. In this context, the significance of ‘equality of outcome’ should also be discussed.

Paragraph 11: The Government considers that as a core element of inclusion the text would benefit from a reference to accessibility already at this stage, although it is clarified in more detail further ahead in the draft General Comment, e.g., as follows: “Furthermore, inclusion entails guaranteeing accessibility to all learners to the materials and the content of education, as well as to the overall learning environment.”
Paragraph 15: The Government would like to draw the Committee’s attention to General Comment No. 13 of the Committee on the Economic, Social and Cultural Rights (CESCR) on the right to education. The Government considers that the aforementioned General Comment would be worth mentioning in this paragraph. 
In the Government’s view, the draft General Comment would, in general, benefit from taking into account more clearly the provisions of the International Covenant on Economic, Social and Cultural Rights (ICESCR) and the work of the CESCR.
Paragraphs 21 and 63 (d): The Government would like draw the Committee’s attention to the requirements concerning existing education environments as, e.g, in Finland the legislation on accessibility requires that all new buildings must be accessible to all users, and existing buildings shall be rendered accessible only in the case of a deep renovation. This applies also to educational institutions. The modifications to existing environments might, thus, require time and resources. However, at the same time, the Non-discrimination Act (1325/2014) stipulates that reasonable accommodation must be provided in educational environments when required by an individual student with disabilities.
Paragraph 23: The Government would find it important that the Committee elaborate further upon how the affordability element relates to reasonable accommodation needed to take part in and benefit from education, as this is often an additional cost for learners with disabilities.
Paragprahs 24, 25 and 26 as well as paragraph 38: The Government observes that in its interpretation on paragraph 2 (b) of Article 24 on ensuring that persons with disabilities can access inclusive, quality and free primary and secondary education on equal basis with others in the communities in which they live the Committee draws on the interpretation by the CESCR. According to the interpretation of the CESCR, in order to fulfil this obligation, the education system must comprise four interrelated and essential features (availability, accessibility, acceptability and adaptability). The elements now specified in the draft General Comment under these different features differ to some extent from the interpretation of the CESCR. For example, according the CESCR ‘quality’ is part of acceptability whereas according to Chapter 2 of the draft General Comment ‘quality’ appears to be an independent feature. At the same time, however, in paragraph 38 (under Chapter 3) ‘quality’ is not similarly singled out. Consequently, the Government would like to invite the Committee to further clarify its interpretation, in particular in relation to the interpretation of the CESCR, and to guide the States on how to build on the interpretation of the CESCR taking into account what is provided for by the Convention.
Paragraph 27: The Government would like to draw the Committee’s attention to paragraph 27 and in particular to the Committee’s finding according to which “it is not appropriate for States parties to rely exclusively on technology as a substitute for direct involvement of students with disabilities within the educational environment itself”. In the Government’s view, the findings of this paragraph remain still somewhat unclear. These findings are of particular importance to the remote and/or sparsely populated areas where all children are in a similar situation based solely on the remoteness of their communities and where technology plays a significant role in the education of all children. 
At the same time, the wider significance of this paragraph to, e.g., children with disabilities belonging to minorities or to indigenous children with disabilities possibly facing multiple discrimination should be taken into account. 
Paragraph 58: The Government would like to invite the Committee to reconsider the wording of this paragraph so that it does not imply that all possible development cooperation projects should have an education component but that the ones that aim to ensure the right to education should be inclusive and consistent with the SDGs and Agenda 2030, in particular goal 4 on ensuring inclusive and equitable quality education and promoting lifelong learning opportunities for all. 
Moreover, the Government observes that development cooperation should take account of the existing human rights obligations and therefore be human rights based, rather than creating parallel goal and standards.
Lastly, and on a more general note, the Government would like to invite the Committee to consider if the draft General Comment could reflect the perspective of deaf learners in a stronger way.

