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FUB - The Swedish National Association for Persons with Intellectual Disability

Comments from FUB to the Committee on the Rights of Persons with Disabilities concerning the committees general comments on Article 12 of the Convention – Equal Recognition before the Law

The need to use substitute decision-making (i. e. förvaltare) under certain circumstances rather than supported decision-making (i.e. god man) etc.

FUB are concerned about the comments of the Committee regarding the statement for the countries to take action to develop laws and policies to replace regimes of substitute decision-making by supported decision-making in all cases. 

FUB firmly believe that supported decision-making in general is the  best option to accommodate and support a individuals human rights according to the Convention.  Nevertheless there are, in our view, under certain individual circumstances, unacceptable levels of risk for the person in the exercise of full autonomy to the point of self-harm or the right to veto necessary decisions when periculum in mora; hence our hesitation to adopt the caption “in all cases” in.

The Committee furthermore states that “all forms of support to exercise legal capacity (including more intensive forms of support) must be based on the will and preference of the individual, not on the perceived/objective best interests of the person”.

FUB maintain that, on individual merit duly considered, the Swedish legal institute for supported decision-making (god man) as a rule is in most cases enough to guarantee the individual his or her rights within an adequate level of protection from harm. But FUB also acknowledge that, at times and under certain circumstances, there will be situations in which a person with a certain degree of intellectual or mental disability in fact  do not have the ability to fully appreciate the consequences of their own action or inaction and thereby  risking  inconsiderable physical harm or loss of property and means of support. 

Under these circumstances FUB can not endorse that the Swedish legal institute for substitute decision-making (förvaltare) is to be abolished. It is our firm belief that as long as substitute decision-making is applied sparingly after due assessment, that individual circumstances do not indicate that the legal institute for supported decision-making (god man) is enough and that the decision itself is not to perpetuity but instead rather open for review, it would not be in the interests of those whose rights the Convention set out to support and guarantee to abolish the institute of substitute decision-making.

The legal framework to safeguard the rights of individuals when a substitute decision-making (i. e. förvaltare) is considered or put into question could of course in some measure be enhanced and optimized by legal review but are at present , in our view, adequate to the task.

Only the court can appoint a trustee (förvaltare). The Public Trustee (or the Public Trustees Committee) supervises the administration work carried out by trustees and can also decide on the extent of which the trusteeship should be applied. The decision of the court and the Public Trustee should be based on a physician’s medical assessment of the individual’s ability at the time for the decision. 

In assessing trusteeship applications, the main rule is that the principal should, if possible, attend a verbal examination by the District Court. Unless obviously unnecessary, statements should also be taken from the spouse, close relatives, the Public Trustee and the Social Welfare Committee. 

In case of complaints regarding a trusteeship, the Public Trustee immediately has to start an investigation. Sometimes an investigation finds that it is necessary to change a trustee to a more appropriate one. A trusteeship should furthermore always be withdrawn if a less intervening measure be deemed satisfactory due to a fresh assessment of ability and circumstances.

The right to access to justice does not in itself differ for people with disability compared with others. A fundamental problem however is, in our view, the general lack of applied knowledge about the possible effects and manifestations of intellectual and mental disabilities in the courts and by the police authorities. The problem is at the fore when police or the court question crime victims with intellectual and mental disabilities. It is in this context important to understand that there are people with intellectual disabilities, often in combination of autism, for whom it can takes several years to trust a person and being able to open up to so the person fully or at all can express its own thoughts and wills. To question a person who doesn´t answer directly, to the point or in behavior or demeanor does not seem to support the content of a statement due to the situational interface with that person’s disability is without the necessary skill and knowledge a prime recipe for a miscarriage of justice. It’s serious enough concerning those who merely witness crime but in the case of victims of crime the extent and the ham-fisted response of authorities and political bodies is simply unforgivable.

In a series of recent cases where the victims where people with intellectual disabilities the general contemporary difficulties of the Swedish courts to address the question of sexual violence and abuse in our society have been provocatively even more accentuated. That Sweden could and should do more to address the above described problem concerning the right to access to justice is, in our opinion, a gross understatement.
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