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Lima, 2 de mayo del 2000

Excmo. sefior
Mikko Pyhala
Embajador de Finlandia

Presente.-

Estimado sefior embajador:

La presente tiene por objeto enviarle cinco libros "Directorio de Personas con
Discapacidad" que fue publicado|gracias a la colaboracion de su Embajada.

Asi mismo me es grato enviarle fbtocopia de la respectiva factura por US$ 4,000.00.

Tal como les informamos verbalmente, adicionalmente a vuestra colaboracién se
recibié una donacién del Banco Mundial (US$ 3,000) canalizada por la Defensoria
del Pueblo, todo lo cual nos ha permitido cumplir con nuestros objetivo, la
publicacion de 2,400 ejemplares.

Ahora estamos empefiados en la distribucién de los directorios a todas las
instituciones interesadas, parte de la cual lo asumira la Defensoria del Pueblo y Ia
Asociacion de Padres y Familiares de Nifios y Jévenes con Discapacidad, Aspadis-
Peru.

Le reiteramos nuestro agradecimiento por vuestra colaboracién.

Sin otro particular, hago propicia la oportunidad para expresarle nuestras

consideraciones y estima. LT JAL
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Atentamente,

R -
Ec 3106




         Sociedad y Discapacidad

                   Estudios, Asesoría e Integración de la Persona con Discapacidad
San Martín 765, Apt. 305

Lima 4 – Peru
Tel: (511) 247 9777

sodisperu@gmail.com
www.sodisperu.org 

Submission to the CRPD Committee on the Draft General Comment on Article 12
Alberto Vásquez Encalada
President of Sociedad y Discapacidad - Sodis

27 February 2014

Introduction
1. Sociedad y Discapacidad - Sodis welcomes the Draft General Comment on Article 12 (DGC). We would like to express our support to its principle guidelines as we believe they are faithful to the ‘paradigm shift’ proposed by the CRPD in relation to the regulation of legal capacity. We also congratulate the participatory approach taken by the CRPD Committee on the process of adoption of this DGC. 
Normative content of article 12

2. Article 12 provides a new framework for ensuring that all persons with disabilities enjoy legal capacity in all aspects of life, on an equal basis with others. States Parties to the CRPD have the responsibility to abolish current legislation and practices that prevent people with disabilities to exercise legal capacity for themselves, and to establish a model that ensure that people with disabilities have access to the support they may require in exercising their legal capacity, including decision-making. In this regard, we strongly support the claim that Article 12 leave no space for any substitute decision-making regime, and that all current approaches that limit persons with disabilities’ legal capacity (status, outcome and functional) are contrary to the CRPD.
3. According to Article 12(3), States Parties must take measures to ‘provide access’ to the support required. The phrase ‘access to support’ suggests that the State does not have to be the primary provider of such support. The State duty is to ensure that support is available. Moreover, taking into account the nature of the process of supported decision-making and the principle of inclusion, ‘natural occurring supports’ and ‘community-based support regimes’ should be favored, encouraged and recognized. In this regard, we support the approach taken by the Committee on the synergy between Article 12 and 19 (paragraph 4). However, we believe that this claim must be central to the interpretation of Article 12. In this regard, we recommend to stress the need to avoid (or reduced to a minimum) both state-appointed supports (judicial and administrative) and state-provided supports. This emphasis is needed to ensure that supports do not become a regime that over-regulates the lives of persons with disabilities through a new army of service providers.
 
4. It bears emphasizing in paragraph 18 of the DGC that the existence of safeguards to prevent abuses in the exercise of legal capacity should not be seen as a new limitation on the person’s autonomy, and that such safeguards are not meant for protecting third parties from the decisions a person makes. Again there is a risk to over-regulate the life of persons with disabilities that should be addressed by the DGC favoring community-based approaches.
5. The DGC should include a reference to ‘persons with perceived disabilities’ as the CRPD Committee did it in the Concluding Observation on Peru (CRPD/C/PER/CO/1, paragraphs 28, 29) in reference to persons with a drug or alcohol dependence. It is important to note that in many jurisdictions the State has the ability to restrict the legal capacity of a person based on these circumstances. The existence of such provisions may also indirectly affect people with psychosocial disabilities. 
Obligations of State Parties

6. The DGC should address –without being over prescriptive– the so-called ‘hard cases’. Although the DGC mentions that a person’s level of support needs should not be a barrier to obtaining support in decision-making (paragraph 25(a)), it does not give any guideline on how States may guarantee access to support in these particular situations. This may vary over jurisdictions, but we believe that it is important to provide some parameters and examples as it is a central concern in all ongoing law reform process. We think that the focus should be placed on how to discover and enable the individual’s will and preference, proscribing the use of the best interest’s standard even in such cases.
7. In most jurisdictions, in particular those with higher levels of informality, the official ruling on legal capacity does not reach the everyday life of people with disabilities. However daily decisions of persons with disabilities, including those with legal effect, are systematically denied by families and carers. This is a problem of both legal capacity and independent living that will not be ended by eliminating current substitute-decision making regimes. We recommend to the CRPD Committee to address this problematic in the DGC.
8. Context plays a major role in the implementation of law and policy. The effectiveness of any legal capacity law reform in protecting human rights, ensuring access to adequate supports, and achieving social inclusion will depend on how law and policy deals with the social context. In this regard, the DGC should require States Parties to give due consideration to the real causes of current deprivation of legal capacity of persons with disabilities (access to social security, for instance, is one of the main causes in Peru).
9. The DGC encourages States Parties to undertake or to devote resources to the development of research on best practices respecting the right to equal recognition of legal capacity and support to exercise legal capacity (paragraph 47). We consider that there is also a need for empirical research assessing the composition of social networks of people with disabilities, and the potential of these networks to support decision-making. Research on social capital and community’s social relationships may be also needed for developing policies and strategies on supported decision-making.
10. The DGC recommends State Parties to closely consult with and actively involve persons with disabilities in the development and implementation of legislation, policies and other decision-making processes give effect to Article 12 (paragraph 46 (c)). It may be worth to state that States should particularly consult with and involve persons with intellectual and psychosocial disabilities as they are normally under-represented in disability representative organizations and coalitions.
Relationship with other provisions of the Convention
11. The DGC should address the insanity defence as it is the most common practice for denying the rights of people with intellectual and psychosocial disabilities in courts. Although the CRPD Committee has not expressly mentioned it in its concluding observations, it has remarkably questioned the existence of “care measures” and “diversion programs” in the criminal context, which are directly linked to the application of the insanity defence (CRPD/C/AUS/CO/1, paragraph 29). 
12. We recommend a more clearly statement in the DGC suggesting that the synergy between the right to equal recognition before the law and the right to community living questions the feasibility of advancing in the recognition of the legal capacity of persons with disabilities without ensuring the necessary support for community living (which goes beyond questioning the segregation of persons with disabilities in institutions). 
Conclusion 
13. We thanks again the CRPD Committee openness’ in this drafting process and the possibility to provide this submission. In the spirit of paragraph (o) of the preamble and Article 4(3) of the CRPD, we hope the CRPD Committee will pay particular attention to submissions made by persons with disabilities and their organizations when adopting the final text of the DGC.
Sociedad y Discapacidad – Sodis (Disability and Society) is a Peruvian NGO, formed by persons with disabilities and human rights activists, whose mission is to promote the rights of persons with disabilities and support their empowerment and organization. We are committed to building an inclusive society in order to promote equality and eliminate discrimination against persons with disabilities, and we are currently developing various measures for promoting the implementation of the UN CRPD in Peru.

� Non statutory models of support have been implemented successfully in several jurisdictions (e.g. networks or circles for supported decision-making in the United Kingdom, South Australia, New South Wales and Toronto).
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