Strengthening decision-making for all, based on human rights 

The specific mention of persons with mental health impairments in the UN Convention on the Rights of Persons with Disabilities (CRPD) sheds a spotlight on a largely marginalized group and its struggling support structures, thrusting important challenges, resource constraints and the renewed commitment for a rights-based approach to psychiatry into the spotlight. The Convention’s emphasis on the right to exercise their legal capacity provides a timely opportunity to revisit debates and concepts. Importantly, the Convention enshrines the primacy of supported decision-making and underscores that all persons invariably rely on such supported decision-making in many cases. The need for supported decision-making includes non-verbal persons, people in coma as well as persons with dementia, but is also a feature of everyday life for many people in leadership positions.  

The primacy of supported-decision making triggers a plethora of questions, some confusion, occasional indignation and some profound concerns, worries and anxieties. Particularly, the Report of the Special Rapporteur on Torture and other cruel, inhuman or degrading treatment or punishment with its call for an absolute ban on all forced and non-consensual medical interventions for persons with disabilities as well as the 
Draft General comment on Article 12 of the Convention by the UN Committee on the Rights of Persons with Disabilities with its call for the immediate abolition of all substitute decision making regimes and prohibition of the development of supported decision making systems in overlap with the maintenance of substitute decision making regimes have sparked significant debate in the mental health communities.

There is a historic opportunity to hold a broad and rich debate over the rights-based approach in mental health and the manifold ways in which mental health patients can be empowered to utilize their rights, including the right to act their legal capacity. Invariably, there are great many challenges in so doing. A meaningful starting point is the question of (non)discrimination. Emphasizing the universalism of healthcare associated with the Hippocratic Oath, doctors “felt that discrimination is not generally a problem because this universalism commits them to treating everyone on the basis of their health problems irrespective of other characteristics.”

There is undoubtably a long tradition and a lot of public support for the concept of humans to help other humans in situations where they are in danger of being harmed and cannot help themselves for a variety of reasons. These good intentions can morph into paternalistic attitudes, which can stand in the way of people’s empowerment and exercise of autonomy. Cognizant of these and related factors, a broad debate should be held to create common understanding on applying the various rights, importantly the right to legal capacity as it has evolved from Article 16 Covenant on Civil & Political Rights to Article 15 of the Convention on the Elimination of All Forms of Discrimination against Women to Article 12 of the CRPD.  

Essential concepts have to be discussed, importantly “supported decision-making” and “substitute decision-making” as well as the understanding of “torture” in line with Article 1 of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. 

The debate in the associations of health and mental health (e.g. World Medical Association (WMA), the World Psychiatric Association (WPA), the American Psychiatric Association (APA)) has covered a lot of ground and arguments have largely been formulated in medico-legal terms and language.

However, easy to understand language is not only a human rights issue, it is also essential in enabling a discussion that can include the many different people that are affected by mental health care. This refers not only people with a lived experience of mental health problems and disabilities, their friends,  families and supporters as well as different professionals working in mental health, but also society as a whole. 

A broad discussion needs to be based on the General Principles of the CRPD (Article 3) as well as:
1. Easy to understand language;
2. active participation of persons with a lived experience of mental health problems, their families and friends, people with a working experience in the field as well as the broader public – in line with Article 4/3 CRPD on the obligation to involve experts in their own right; 

3. tied to other human rights treaties, such as the International Covenant on Civil and Political Rights and the Convention on the Elimination of all Forms of Discrimination against Women, the Convention on the Rights of the Child as well as the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. Accordingly the experts of these treaty bodies need to be brought to this debate.
4. clear linkages to the World Bank/World Health Organization World Report on Disability, the draft World Health Assembly Action Plan, and related policies, e.g. World Health Organization: Mental Health and Development.

As the growing number of people with dementia remind us: support in decision-making affects all of us daily. Cognizant of how many people in leadership positions rely on support in decision-making and mindful of the manifold changes made possible by acknowledging the right of women to act their legal capacity comparatively recently, the potential of the current debate is obvious. It should be embraced by all stakeholders of mental health care and enabling all to participate should be the first – conditional – step to enable the strengthening of decision-making for all, based on human rights. 
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