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Summary

The Human Rights Council established thdependentnternationalFactFinding
Mission on Myanmar in its resolution 34/22. In accordance with its mandat®liskeon
focused on the situation in Kachin, Rakhine and Shan States since 2011. It also examined the
infringement of fundamental freedoms, including the rights to freedom afessipn,
assembly and peaceful association, and the question of hate speech.

The Mission established consistent patterns of serious human rights violations and
abuses in Kachin, Rakhine and Shan States, in addition to serious violations of international
humanitarian law. These are principally committed by the Myanmar security forces,
particularly the military. Their operations are based on policies, tactics and conduct that
consistently fail to respect international law, including by deliberately targeiuilgans.

Many violations amount to the gravest crimes under international law. In the light of the
pervasive culture of impunity at the domestic level, the mission finds that the impetus for
accountability must come from the international community. niakes concrete
recommendations to that end, including that named senior generals of the Myanmar military
should be investigated and prosecuted in an international criminal tribunal for genocide,
crimes against humanity and war crimes.

The present documerbntains the detailed findings of the Mission. Its principal
findings and recommendations are provided in document A/HRC/39/64

* The information contained in thimcumentshould be read in conjunction with the repmfrthe
Independent International Faeinding Mission on Myanmar (A/HRC/39/64).
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. Introduction

1. The Independent International F&i ndi ng Mi ssi on on Myanmar ( her
Mi ssiond) was establ i srdsauiionB422,lddomsan24MRiclg ht s Counci |
2017. The President of the Council appointed Marzuki Darusman (Indonesia) as chairperson

and Radhika Coomaraswamy (Sri Lanka) and Christopher Sidoti (Australia) as members. A

secretariat was recruited by the Office of the United Nations Bahmissioner for Human

Rights (OHCHR). The core team was composed of a coordinatoffjrfdictg team leader

and five human rights officers, legal adviser/reporting officer, military adviser, sexual and

genderbased violence adviser, security officer, tl@aguage assistants and administrative

support.

2. The Mission presented an or al Uupsiitat e at the |
session (19 September 2017) and an oral interim repotteathirtyseventh session

(12March 2018), and delivered a videmtement at the twentyeventh special session of

the Council (5 December 2017). In its decision 36/115, the Council requested the Mission to

submit its final report at its thirtginth session. The main findings and recommendations of

the Mission are coatned in document A/HRC/39/64. A/HRER/CRP.2 contains the full

factual and legal analysis, with supporting information, underpinning document

A/HRC/39/64. It also includes recommendations directed more broadly than the

accountability recommendations irattdocument.

3. The Mission deeply regrets the lack of cooperation from the Government of Myanmar,

despite repeated appeals from the Human Rights Council and the Mission. The Mission

requested itountry access through letters of 4 September 201RpY&mber 2017 and 29

January 2018. It sent a detailed list of questions on 27 March 2018. Each time its members

travelled to Geneva, the Mission requested a meeting with the Permanent Mission of the

Republic of the Union of Myanmar to the United Nationdd aBther International

Organizations in Geneva, Switzerland. The Mission had some limited informal contact with

Government representatives but received no official response to its letters requesting formal

meetings, ircountry access or information. The Mi$ on 6 s dr aft mai n findin
recommendations were shared with the Government prior to their submission and public

release, providing an opportunity to comment or make factual corrections. No response was
received. The MissiomEehainexlt ers to the Government

[Il.  Mandate, methodology and legal framework

A. Mandate

4. Resolution 34/ 22 mandated the Mission Ato est
the alleged recent human rights violations by military and security forces, and abuses, in

Myanmar, in particular in Rakhine State, including but not limited to arbitrary detention,

torture and inhuman treatment, rape and other forms of sexual violence, extrajudicial,

summary or arbitrary killings, enforced disappearances, forced displacement awfulnl

destruction of property, with a view to ensuring full accountability for perpetrators and justice

for victimso.

5. In the interpretation of this mandate, the Mission considered the resumption of
hostilities in Kachin State and escalation in ShaneSta2011 and the outbreak of major
violence in Rakhine State in 2012 as key recent turning points that generated renewed
violence and further allegations of serious human rights violations and abuses. The Mission
therefore determined that focusing on siteation in Kachin, Rakhine and Shan States since
2011 would allow it to fulfil its mandate in a contextualised manner. The Mission selected
several significant incidents for-gepth facffinding, aiming to make findings on specific
allegations of humamights violations and abuses while revealing broader patterns of
conduct.

6. The Mission considered that the types of violations and abuses listed in the Council
resolution were illustrative, and that it was mandated to consider the full range of vilation
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of international |l aw as appropriate. I'n |ine wit
human rights violations and abuses, the Mission decided to examine allegations against both

State and no#state actors. Finally, considering the objective oftaenmmd at e (Awi t h a vi ew
ensuring full accountability for perpetrators ;
endeavoured to identify perpetrators, as well as to make findings about responsibility and
recommendations on accountability.

7. The Mission notewith concern that allegations of human rights violations and abuses
occurring in other parts of Myanmar also meritdiepth factfinding. Time and resource
constraints led the Mission to limit itself to Rakhine, Kachin and Shan States, particularly in
light of the events that unfolded since August 2017 that required significant attention. The
Mission is comfortable, however, that its geographic, temporal and subject matter focus
allowed for solid overall findings and recommendations.

Methodology

8. The Mission was acutely aware of the complexity and sensitivity of the situation it
was mandated to examine, as well as of allegations from all sides that the spread of false
information about events has been commonplace. This awareness reinforced its commitme
to meticulously follow established methodologies and best practices for human rights fact
finding, as developed by the United Nations. In doing so, the Mission strictly adhered to the

principles of fido no har mo, itrangpareneynathce n ¢ e i mpar
integrity.
9. In particular, the Mission followed the best practices established for commissions of

inquiry and factfinding missions, outlined in the 20BHCHR publication, International
Commissions of Inquiry and FaEtnding Missionn International Human Rights Law and
International Humanitarian LawvGuidance and Practice.

Standard of proof

10. Consistent with the practice of United Nations ffistling bodies, the Mission

empl oyed the fAreasonabl etuajdeterminaionon mdivaluald ar d i n  ma k
cases, incidents and patterns of conduct. The standard was considered met when a sufficient

and reliable body of primary information, consistent with other information, would allow an

ordinarily prudent person to reasohabonclude that a case, incident or pattern of conduct

occurred. This standard of proof is lower than that required in criminal proceedings.

11. Individual cases or incidents contained in the report are based on at leastchble
source of firsthandinformation, which was independently corroborated by at least one other
credible source of information. Specific major incidents, such as those setobatpiter V

on Rakhine Stateare based on multiple accounts from eyewitnesses and victims, allowing
for in-depth factfinding and detailed event reconstruction. Where the report describes
patterns of conduct, these are based on multiple credible sources-baficstnformation,
which are consistent with and corroborated by the overall body of crediblenation
collected. In the few instances where this standard was not met, but the Mission still
considered it appropriate to include the information, this is stated explicitly.

12. In cases of torture or sexual and gerodased violence, where a secondependent

source of information was often unavailable, the Mission considered the case or incident

corroborated when it obtained one firgind account which it assessed as credible and was

consistent with what was known about the incident or the estadlightterns of similar
incidents in the area, and in |line with the inter
or signs of trauma)

13. The Mission considered the following to be sources of-fiesid information:

A confidential interviews conductday the Mission or its staff with victims, witnesses,
victimdéds close family members, perpetrators or

1 Available at:https://www.ohchr.org/Documents/Publications/Col_Guidance_and_Practice.pdf
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knowledge of the issues brought before the Mission, where it was assessed that the
source was credible and reliable;

A satellite imagery from reliable sources, authenticated video and photo material as well
as documents containing firstind information from a reliable source;

A publicly available admissions of relevant facts by Myanmar officials;

Alaws, policies and déctives of Myanmar as well as internal Myanmar documents,
provided that they were received from a credible and reliable source and their
authenticity could be confirmed; and

A statistics, surveys and other quantitative information generated by Myannie or t
United Nations, to the extent that the data was based on an apparently sound
methodology and the inputs underlying the data were considered originating from a
credible and reliable source.

14. The Mission relied on the following types of informationamrroborate firshand
information and providing overall context to violations:

A confidential interviews conducted by the Mission or its staff with witnesses who
received the information directly from a person known to them (and not as a rumour),
providedthat the Mission assessed the source to be credible and reliable;

A summaries of witness accounts contained in publications or in submissions from the
United Nations, research institutes and human rights organizations, where the Mission
assessed the soerto be credible and reliable;

A summary descriptions of patterns of conduct contained in expert interviews, public
reports, submissions, academic research publications, documentaries and similar
materials, where the Mission assessed the source to bbleradd reliable.

15. In its assessment of secehdnd sources, the Mission endeavoured to interview the
researcher or author of the publication, submission or text to assess its credibility and the
methodology used.

16. The reliability and credibility ofeach source was carefully assessed. The Mission
considered whether the source was trustworthy, consistently probing the veracity of their
statements. Such assessment took into account, among other considerations:

At he witnessod pol iest$, paiential diasds apdepast cecordlof i nt er
reliability, where known;

Athe witnessé apparent capacity to recall even:
trauma, how far back the events occurred, and so on;

A the position of the witness in relation tetsubject of the information;
Awnhere and how the witness obtained the information;
A the reasons for which the witness provided the information.

17 The Mission also consi der ed -fihdngwoikrit§ or mat i onods
internal consistency and coherence, and its consistency with and corroboration by other

information, among other factors. Assessment of the validity of the information was separate

from the assessment of its reliability and credibility. The Mission did not assuahe t

credible and reliable source would necessarily provide accurate and valid information.

18. Where this report refers to an account of a witness, the Mission has accepted the
statement as assessed and described to be truthful and relevantstatbgsotherwise.

Direct references to specific witness statements in the report should not be taken as an
indication that it was the sole basis of judgment in relation to the issues under analysis. These
direct references and citations were included twviple an example or illustration.

2. Collection of information

19. The Mission obtained a vast quantity of primary and secondary information. It
conducted 875 ndepth interviews with victims and eyewitnesses. The Mission took care to



A/HRC/39/CRP.2

diversify its source of information. It interviewed individuals from different ethnic and
religious backgrounds (including Bamar, ethnic Rakhine, Rohiggaman Muslims,
Hindus and individuals from Kachin and Shan ethnic groups). It also interviewed a number
of members ohon-State armed groups, as well as some former officials of Myanmar State
institutions. Due to the lack of cooperation from the Government of Myanmar, it was unable
to interview any serving government officials or members of its military férces.

20. The Mission used various methodological approaches to select persons for interviews.

This included random selection, for example by visiting different areas of a refugee camp or

different refugee centres without prerangement. Specifically in relation to thiuation in

Rakhine State, each visit to southern Bangladesh also prioritised interviews with persons who

had most recently arrived from Myanmar to ensur
Additionally, the Mission targeted interviewees to corroborpezsic incidents or patterns.

The Mission ensured that it did not rely on any single organization or individual to assist. To

the extent possible, the Mission also strove to only speak with persons who had not previously

spoken with any other organizatimr media outlet, and confirmed this ahead of the

interview.

21. Nearly 40 per cent of interviewees were female. While the majority of interviews
predominantly pertained to the situation in Rakhine State, more than 200 interviews were
related to the situetn in Kachin and Shan States, with further interviews relating to both
situations, or to the country as a whole. Interviews were mostly conducted in person, in a safe
and private setting and in the presence of a trusted, professional interpreter whieeel req
Some interviews were conducted remotely, through secure channels of communication and
taking additional precautions to ensure reliability (for example, a visual link or a known and
trusted intermediary).

22. The Mission obtained a large body ofedhte imagery and analysis with the support

of UNOSAT*, and received a vast amount of documents, photographs and Videose

clandestinely recorded or obtained by the source. It only used those materials that it was able

to authenticate. All informationvas checked against secondary information assessed as

credible and reliabl e, including organi zations©o
submi ssions and open source material. The Missic
rights and law, sexual andmggerbased violence, psychology and child psychology, military

affairs and forensics, and specialist advice was sought in digital verification.

23. To collect information, the Mission members travelled to Bangladesh, Indonesia,
Malaysia, Thailand, and thénited Kingdom of Great Britain and Northern Ireland. Requests

to visit China and India did not receive a response. Mission members visited the refugee
camps in Cox6s Bazar (Bangl adesh) at the start o]
vast numbersf Rohingya refugees, and once again near the end of the mandate in July 2018
to take stock of the situation prior to the finalization of their report to the Human Rights
Council. The Mission secretariat undertook numerous additionalrfieddions betwae
September 2017 and July 2018, of several weeks at a time, primarily to interview victims and
witnesses. Specifically in relation the unfolding events after Zaigust 2017 in Rakhine
State, a team was deployed immediately to conduct interviews wébrnswho had just fled
Myanmar. The Mission also held over 250 consultations with other stakeholders, including
intergovernmental and negovernmental organizations, researchers, and diplomats
person and remotely. It received written submissionsudiey through a public call. The
Mission further engaged with a number of United Nations entities and other humanitarian
actors. It is particularly grateful to the Office of the United Nations High Commissioner
Human Rights and to other United Natioofficials and entities that provided relevant

The Mission is consci
group is generally re
groupbs +dengfint t o sel f
The Mission did, however, undertake an extensive analysis of public statements made by government
and military officials.

UNOSAT is the Operational Satellite Applications Programme of the United¢alinstitute for

Training and Research (UNITAR).

ous of the sensitivity concerning
ferred to waiththE®ecermed! i 0. The Mi ssi
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information and support. It regrets that a number of United Nations entities did not provide
similar support.

24. The Mission further regrets that it was not able to visit Myanmar and undertake in
country factfinding. The Mission was nevertheless able to gather the information necessary
to establish facts and draw conclusions in accordance with its mandate. As is apparent from
the preceding paragraphs, the Mission accessed a large volume and wide variatyest sou
mostly outside but also inside the country. Importantly, it had access to victims and
eyewitnesses who left Myanmar throughout the period under review, including very recently.
Moreover, considering the severe risk of intimidation and reprisalssigadividuals who
engage with independent human rights bodies (see below) and the restrictions imposed on
other international actors operating inside Myanmar, the Mission is convinced that access to
the country would not necessarily have generated mdieble or valid information. The
Mission is confident that it spoke with victims and witnesses in a safe environment, where
they could speak freely and without fear of reprisals.

25. The Mission expresses its deep gratitude for the invaluable suppasiited from a
number of norgovernmental organizations and all the persons who agreed to be interviewed.
Their dedication to the betterment of the human rights situation in Myanmar is truly
admirable

Protection of victims and witnesses

26. The Missionpaid specific attention to the protection of victims and witnesses. Its
initial protection assessment indicated that persons who speak out about the human rights
situation in the country and who engage with United Nations mechanisms have been subject
to reprisals. The Mission was therefore extremely cautious in all interactions with victims
and witnesses, making constant assessments of the need to establish contact with persons
who may be placed at risk as a result. The Mission established strict sgcotigols to

guide these interactions and to ensure that they were conducted through means to mitigate
the risks. Contacts were not pursued if the Mission could not ensure the safety of the
cooperating person, if the risk of harm was assessed to be tgmhifithe Mission did not

have sufficient information to make an informed determination on the level of risk. In line
with this policy, the Mission has not pursued multiple leads.

27. The most significant challenge for the Mission therefore arose frmmfaar of
reprisals. For the Myanmar population, this fear is well founded. The Mission received
information and verified incidents of reprisals against persons who have interacted with
international actors. Numerous potential withnesses were afraid &k sygth the Mission,

even on a confidential basis, because they feared for the repercussions on themselves or
family members. The Mission did not pressure anyone to speak with it.

28. Many international actors operating in Myanmar, including aid workewsnalists,
diplomats and other foreign visitors to Myanmar, were also unwilling to share knowledge
and information with the Mission from fear that this would negatively affect their access if it
became known to the Myanmar authorities that they had catggewith the Mission.

29. The Mission is gravely concerned at the intimidation and threats faced by Myanmar

nationals cooperating with Human Rights Council mechanisms mandated to examine the
situation in Myanmar. It urges Myanmar to guarantee the protectivictims and witnesses,

and everybody who engages with the Mission and with other international human rights

mechanisms, and to undertake that no one shall suffer harassment, threats, intimidation, ill
treatment, arrest or other forms of reprisal lisesof such contact.

Storage of information

30. A secure, confidential electronic database was created to enable the Mission to
securely record and store information. It contains the summary records of all interviews and
meetings conducted as well deatronic copies of relevant materials collected. As a fully
searchable tool, the database facilitated the organization and retrieval of information for
analysis and report writing.
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31. The Mission systematically sought the informed and specific conserdll of
interviewees to use and/or share the information given, ensuring confidentiality as
appropriate. The consent of every person interviewed and any conditions attached to it were
recorded in the database, as were any potential protection risks.

32. Thecht abase wil/l be kept as part of the Mi
records and in line with United Nations requirements regarding the archiving of materials.
The OHCHR will be the custodian of these archives. It is authorised to providssatn
competent authorities carrying out credible investigations to ensure accountability for human
rights violations and abuses in Myanmar in line with international norms and standards.
Access will be be granted to information only in accordance witat t er ms of t he
informed consent and only after any protection concerns are duly addressed

Legal Framework

33. Facts were assessed in light of international human rights law, international
humanitarian law and international criminal law, pplecable in Myanmar. The Mission also
considered the human rights guarantees under the domestic law of Myanmar

International human rights law

34. Myanmar is bound by the United Nations Charter and the pledge to take action for the
achi ev e meverdal resgect fory and observance of, human rights and fundamental
freedoms for all without di st i®°Regardlessoftkes t o
extent to which States have ratified specific human rights treaties, they must respect
internationally recognised human rights. Human rights are not limited to citizens of the State,

but must be guaranteed to all individuals within the territory or jurisdiction of the State,
irrespective of their nationality or lack theréoThe content and spoe o f My anmar
international human rights obligations are articulated in treaties ratified by Myanmar, in
customary international law and in various instruments of soft law.

Treaty Law

35. As of August 2018, Myanmar has ratified four of the core &thiNations human
rights treaties: the Convention on the Rights of the Child (CRC) and the Optional Protocol
thereto on the sale of children, child prostitution and child pornography{QREC); the
Convention on the Elimination of All Forms of Discrimirat against Women (CEDAW));

the Convention on the Rights of Persons with Disabilities (CRPD); and the International
Covenant on Economic, Social and Cultural Rights (ICESI).doing so, Myanmar
consented to be bound by the obligations articulated in ttieates and accepted that
domestic laws and practice cannot be invoked to justify a failure to céniipagreed to
engage with the United Nations treaty bodies established to monitor the implementation of
the treaties and to duly consider their findirgnd recommendations. Myanmar has also
indicated that it is actively considering acceding to other core human rights tPeaties.

United Nations Charter, arts5(c) and 56

Only a limited number of rights can be limited to citizens, under strict condiseespara. 68

below).B . Ra mc h ar aNaking Prodess: Flora Becktion to Treaty to Custom to

Pr e v e n tThedOmfard Handhook on International Human Rights LRwShelton ed. (Oxford,
Oxford University Press, 2013), B11; D. WeissbrodiThe Human Rights of Neitizens(Oxford,
Oxford University Press, 2008). Salso A/HRC/19/43, para. 2.

Dates of accession or ratification by Myanmar are: CRC (15 July 1991), CEDAW (22 July 1997),
CRPD (7 December 2011), CRQP-SC (16 January 2012), ICESC (6 October 2017). Myanmar
signed the ICESC on 16 July 2015, meaningithzdd to refrain from actions contrary to the object

or purpose of the Covenant from that date.

Vienna Convention on the Law of Treaties, ait.

A/HRC/31/13/Add.1, para. 7. Myanmar has not yet ratified the International Covenant on Civil and
Political Rights, and its Second Optional Protocol aiming to the abolition of the death penalty; the
Convention against Torture and Other Cruel Inhuman or Degrading Treatment or Punishment, and its
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36. Under the Convention on the Rights of the Child (CRC), Myanmar is obligated to
guarantee children, meaning all persander the age of 18 years, the rights to life, survival,
development and preservation of identity; to be registered at birth and to acquire a nationality;
to protection from all forms of physical or mental violence, injury and abuse, including sexual
abuse to the highest attainable standard of health; to education; and not to be tortured,
sentenced to the death penalty nor suffer other cruel or degrading treatment or purishment.
Children also enjoy the rights to freedom of expression, freedom of peassérbly and
association, and freedom of religi®nChildren belonging to ethnic, religious or linguistic
minorities have the right to enjoy their own culture, to profess and practise their own religion,
and to use their own languatfdJnder the CRC, govaments must do everything they can

to protect and care for children affected by armed confiidisiportantly, the CRC puts
States parties under an explicit obligation to respect and ensure these rights to each child

within their jurisdiction withoutdisér mi nat i on of any kind, irrespectiwv

parentsdé6 or | egal guardiands race, colour
national, ethnic or social origin, property, disability, birth or other stdtus.

37. As a party to e Convention on the Elimination of All Forms of Discrimination
against Women, Myanmar is committed to undertake measures to end discrimination against
women in all forms, including by abolishing discriminatory laws and ensuring the elimination
of all actsof discrimination against women by persons, organizations or enterprises. Violence
against women and girls, including sexual and gebdsed violence, is a form of
discrimination prohibited by the Convention and is a violation of human rigfitke
obligations of States parties do not cease in periods of armed conflict or in states of
emergency resulting from political events or natural disasters, and they apply without
discrimination to both citizens and neitizens, including stateless persdéhStatesparties

have a due diligence obligation to prevent, investigate, prosecute and punish acts of sexual
and gendebased violenc#.

38. Under the Convention on the Rights of Persons with Disabilities, States parties
undertake to ensure and promote the fedlization of all human rights and fundamental
freedoms for all persons with disabilities without discrimination of any kind on the basis of
disability!® Persons with disabilities include those who have {mmm physical, mental,
intellectual or sensorimpairments which in interaction with various barriers may hinder
their full and effective participation in society on an equal basis with others.

39. The International Covenant on Economic, Social and Cultural Rights requires State
parties to undertaketeps, to the maximum of their available resources, with a view to

Optional Protocol; the Convention for the Protection of Aliseas from Enforced Disappearance;

the International Convention on the Elimination of All Forms of Racial Discrimination; the
International Convention on the Protection of the Rights of All Migrant Workers and Members of
Their Families. It has signed, bubt yet ratified, the Optional Protocol to the Convention on the
Rights of the Child on the involvement of children in armed conflict (28 September 2015). Myanmar
has also not accepted any of the individual complaints procedures under these conventions.

CRC, arts1, 4, 6, 7, 19, 24, 28, 34, 37.

CRC, arts13-15.

CRC, art.30.

CRC, art.38(4).

CRC, art2.

United NationsCommittee on the Elimination of Discrimination against Wonfege n e r a |
recommendation No. 28 on the core obligationStates parties under article 2 of the Convention on
the EIlimination of Al F o r (CEDAVWIC/GTI28),ard. Ini nat i on

si t ua(CEDAW/E/GC/D), para. 34fi Gener al recommendedsedon No. 35

s exX

against
iGener al recommendation No. 30 on wonfin in conflict

on

pr
ger

vi olence against women, upda(CEDAY/C/G@/3bk paa@l2l.r ecommendati o

United NationsCommittee on the Elimination of Discrimination against Women, General
Recommendation &l 28, para. 112.

E.g. United Nation€ommittee on the Elimination of Discrimination against Women, General
Recommendation No. 30, para. 15, 23.

CRPD, art4.

CRPD, artl1.
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achieving progressively the full realization of the rights recognized in the Covenant. These

include the right to work, the right to the enjoyment of just and favourable conditions of

work, the right to form trade unions, the right to social security, the right to adequate standard

of living including adequate food, clothing and housing, the right to the enjoyment of the
highest attainable standard of physical and mental health, the reghi¢ation, and the right

to take part in cultural life. These rights apply to everyone includingnationals, such as
stateless persons, regardless of legal status and docume®t&a@nplaints of violations
should be promptly, impartially, and independly investigated and adjudicated, providing
the complainant access to an effective remedy where apprcprigte. United Nations

Committee on Economic, Social and Cultural Rights further considers that the Covenant

requires States parties to adopt aivacpproach to eliminating systemic discrimination and
segregation in practice:

40.

a party to a number of other international conventions that are relevant to the protection of
human rights. They include the Convention on the Prevention and Punishment of the Crime

Tackling such discrimination will usually require a comprehensive approach with a
range of laws, policies and programmes, including temporary special measures.
States partieshould consider using incentives to encourage public and private actors
to change their attitudes and behaviour in relation to individuals and groups of
individuals facing systemic discrimination, or penalize them in case of non

compliance. Public leaderghand programmes to raise awareness about systemic

discrimination and the adoption of strict measures against incitement to
discrimination are often necessary. Eliminating systemic discrimination will

frequently require devoting greater resources to ttiadially neglected groups. Given

the persistent hostility towards some groups, particular attention will need to be given
to ensuring that laws and policies are implemented by officials and others in
practice??

In addition to these four core United Maits human rights treaties, Myanmar is also

of Genocide (obliging Myanmato prevent and punish the crime of genocide) and the
International Labour Organization Forced Labour Convention, 1930 (No. 29) and Worst

Forms of Child Labour Convention, 1999 (No. 182) (obliging Myanmar to suppress the use

of forced or compulsory laboun &ll its forms within the shortest possible period, and to take

immediate and effective measures to secure the prohibition and elimination of the worst

forms of child labour as a matter of urgené&y).

Customary international human rights law

41.

On 10December 1948, the United Nations General Assembly adopted the Universal

Declaration of Human Rights (UDHR), with Myanmar voting in favour. Although the UDHR

was not intended at the time to be a legally binding document, it is generally considered as

an aithoritative interpretation of the human rights provisions in the (binding) United Nations

Charter. The UDHR is considered a fAdAcommon

al |

n2gandiit sets ®ub the fundamental human rights that are to basallygrotected.

It is accepted that many of its provisiohsf not the entire documerit are reflective of
customary international la%.This means that States are bound by the norms captured in
these provisions, regardless of whether they are codifiadbinding treaty and ratified by
the State concerned.

20

21
22
23

24
25

United NationsCommittee on Economic, Social and Cultural Right&Greeral Comment No. 20:

Nondi scrimination in econoBiC12/GC/20pparaa3d. and cul tur al

Ibid. para. 40.

Ibid. para. 39.

Dates of accession or ratification by Myanmar are: Genocide Convention (14 March 1956), Forced
Labour Convation (4 March 1955), Worst Forms of Child Labour Convention (18 December 2013).
UDHR, Preamble.

H. Hannum, AiThe Status of the Universal Decl arati o
I nt er nat iGeorgia Jourhabofidternational and Compairat Law vol. 25 (1995/6) 287
397; O. De Schuttemternational Human Rights Lav2™ ed.(Cambridge, Cambridge University

See

Press,

2014), B3 (and references listed there).

standa
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42.  Specific relevant examples of these norms are the right & &fe the right to
equality and the prohibition of discriminati®hThe principle of nordiscrimination is set

out in article 55(c)of the United Nations Charter and further detailed in article 2 of the
UDHR. Thelatterpr ovi si on states that fAeveryone is
forth in this Declaration, without distinction of any kind such as race, colour, sgxidge,
religion, political or other opinion, nat
Article 7 of the UDHR further stipulates
without any discrimination to equal protection of tha wo . At i ts first
Assembly declared that it was in the higher interests of humanity to put an immediate end to
religious and racial persecution and discrimination, suggesting these were contrary to the
letter and spirit of the Chart&F Non-discrimination and equality are also fundamental,
crosscutting norms in all major international and regional human rights treaties and texts.
The principles of equality and natiscrimination underpin the entire human rights system.

43. Some humanights provisions have not only attained the status of customary
international law but are also considered peremptory norms of international laus or
cogens This means that these norms are accepted and recognized by the international
community of Statess a whole as a norm from which no derogation or limitation is
permitted?® While there is no exhaustive list of recognised peremptory norms, it is commonly
accepted that these include the prohibitions of the arbitrary deprivation of life, torture,
enforcal disappearance, slavery and forced labour, prolonged arbitrary detention, systematic
racial discrimination and apartheid, genocide, crimes against humanity and war crimes
(including hostilities directed at a civilian populatich).

Other instruments

44, In addition to the human rights norms articulated in treaties, a range of other
instruments assist in understanding and delineating human rights obligations of States, even
if these texts are not binding as such. These include, for example, the Datlarathe
Protection of Persons from Enforced Disappeara&ic® Guiding Principles on Internal
Displacemerit, the Standard Minimum Rules for the Treatment of Priséh¢he Body of
Principles for the Protection of All Persons under Any Form of Dieteiotr Imprisonmerit,

26

34

N. Rodl ey, #l nt e tpternational dumantRights L@ %ed.)ph Kaeckli, $.

Shah and S. Sivakumaran, eff3xford, Oxford University Press, 2014),185.

At minimum on the grounds of race, religion an
Di s ¢ r i minteraationad Hutan Rights La@" ed.), D. Moekli, S. Shah and S. Sivakumaran,
eds.(Oxford, Oxford University Press, 2014),560-161.The International Court of Justice has

described the prohibition on racial and ethnic discrimination as an obligatiaromnesICJ,

Barcelona Traction (Belgium 6pain), Judgment of 5 February 1970, ICJ Reports 1970.

A/RES/103(1).
Vienna Convention on the Law of Treaties, &8.
See N. Rodl ey, Al ninterptionat Humam Rights heg@ndPed.), B. Moedkli, i n

S. Shah and S. Sivakumaras. (Oxford, Oxford University Press, 2014)185; ICJ,Questions

Relating to the Obligation to Prosecute or Extradite (Belgium v Senelgalyyment of 20 July 2012,

I CJ Reports 2012WhythaRrahibitio®d Enforted DiSappedraiires, Attained

Jus Cogens St at u sNoidiaJourmaltolmematibnialdaywdol. 81(4)a 2002, pp.

5375 8 4 ; I nternational Law Commi ssi on, AReport 0

International Law: Difficulties arising from the Divefsi cat i on and Expansion of

A/ CN. 4/ L.682 (13 April 2006), para. 374, E. De
The Oxford Handbook on International Human Rights L Bimah Shelton ed. (Oxford, Oxford

ent
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University Press, 2013)pp5435 4 7 ; M. C. Bassiouni , ilnternational

obl i gat i o LawagdaCordempoeas/ Erpblemsol. 59(4), 1996, p68.

Declaration on the Protection of Persons from Enforced Disappearances, adopted by General
Assemblyresolution 47/133, 18 December 1992.

Guiding Principles on Internal Displacement (E/CN.4/1998/53/Add.2).

The United Nations Standard Minimum Rules for the Treatment of Prisoners were initially adopted
by the United Nations Congress on the Preverdio@rime and the Treatment of Offenders in 1955,
and approved by the United Nations Economic and Social Council in 1957. On 17 De26éfrhex
revised version was adopted unanimously byGkaeral Assembly (A/RES/70/175).

Adopted by General Assemblgsolution 43/173 of 9 December 1988.
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the Updated Set of Principles for the Protection and Promotion of Human Rights through
Action to Combat Impunifiy, and the Basic Principles and Guidelines on the Right to
Remedy and Reparation for Victims of Gross Violations of Iratéomal Human Rights Law

and Serious Violations of International Humanitarian L&avin November 2012, the
members of the Association of Southeast Asian Nations (ASEAN), including Myanmar,
unanimously adopted the ASEAN Declaration on Human Rights. Deggiteontroversy
surrounding its drafting process and the narrow formulation of some of its provisions in
comparison with international norms and stand@rdsemains a useful instrument to further
delineate the human rights obligations that ASEAN membateS themselves accept as
binding on them.

45. The United Nations Declaration on the Rights of Persons Belonging to National or
Ethnic, Religious and Linguistic Minorities is one of the main reference documents for
minority rights3® It recognises that psons belonging to minorities have the right to the
protection by states of their existence and their national or ethnic, cultural, religious and
linguistic identity (art. 1), the right to enjoy their own culture, to profess and practise their
own religion,and to use their own language in private and in public (art. 2.1), the right to
participate effectively in cultural, religious, social, economic and public life (art. 2.2), the
right to participate effectively in decisions which affect them on the natanhregional

levels (art. 2.3), the right to establish and maintain their own associations (art. 2.4), and the
freedom to exercise their rights, individually as well as in community with other members of
their group, without discrimination (art. 3). Statare also to protect and promote the rights

of persons belonging to minorities by taking measures to ensure that they may exercise fully
and effectively all their human rights and fundamental freedoms without any discrimination
and in full equality befar the law (art. 4.1). In its 2005 Commentary, the United Nations
Wor king Group on Mi norities observed t hat
requirements: protection of the existence, -egnlusion, nordiscrimination and non
assimilation of thegroupsonce¥® ned o .

46. The 1979 United Nations Code of Conduct for Law Enforcement Officials and the
1990 Basic Principles on the Use of Force and Firearms for Law Enforcement Officials
provide guidance to States on the use of force and firearms by any laceendat official

The Code of Conduct stipulates in article 3 that law enforcement officials may use force only
when strictly necessary and to the extent required for the performance of their duty. The Basic
Principles set out the core parameters to detex the lawfulness of use of force by law
enforcement personnel and establish standards for accountability and review. Any use of
force by law enforcement officials should be in accordance with the principles of legality,
necessity, proportionality, nediscrimination, precaution, and accountability. These
instruments, and in particular the provisions regarding the use of force in relation to the right

35

36
37

38
39
40

Recognised in a consensus resolution of the United Nations Commission on Human Rights in 2005
(E/CN.4/2005/102/Add.1).

Adopted by General Assembly resolution 60/147 of 16 December 2005.

See e. g. M AgreBraentitoeDsagredl Fha ASEAN Human Rights Declaration and the
Absence of Regi onal Jodreahof Gutrent Southea§ dsiah Affamls t Asi ao,
33(3), 2014,102 2 9 ; A. Bl oed anidBatkgroud@iandaHunsan Rightd S E A N
Mechanisns 0 , Thei United Nations Declaration on Minoritigsan Academic Account on the

Occasion of its 20 Anniversary (1992012),U. Caruso and R. Hofmann, ediseiden, Brill/Nijhoff,

2015), pp. 318313.

Adopted by General Assembly resolution 47/135 (E8@nber 1992).

E/CN.4/Sub.2/AC.5/2005/2, para. 23.

The Code of Conduct was adopted by the General Assembly in 1979, and the Basic Principles were
adopted at the'8United Nations Congress on the Prevention of Crime and the Treatment of
Offenders in 1990. On 18 December 1990, the United Nations General Assembly adopted resolution
45/166 welcoming the Principles and inviting States to respect them.
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to life and physical integrity, are generally considered authoritétstates must investigate
the useof lethal force by their agents.

(d) Responsibility

47.  States are the primary duty holders of international human rights obligations, whether
assumed through ratification of human rights treaties or acquired by virtue of applicable
international custom® law. States can be held responsible for human rights violations
committed by their organs (for example, legislative or executive branch) or by their agents
(for example, civil servants, the police, the arfiStates have the duty to respect, protect

ard fulfil human rights. The duty teespectmeans that States themselves must refrain from
interfering with or curtailing the enjoyment of human rights, including through their servants
or agents. Under the duty pmotect States must actively ensure tipgtrsons within their
jurisdiction do not suffer from human rights abuse committed by others. The obligation to
fulfil means that States must take action to facilitate and enhance the enjoyment of human
rights. This has been understood to include not dmyadoption of appropriate laws, but

al so fijudicial, administrative 4nd educative and

48. I nherent in these duties i s a Stateobs obl i ga
accessible and effective remediestates have a dutp investigate and prosecute gross

violations of international human rights law and serious violations of international

humanitarian law, in particular those that amount to crimes under international law (in

particular war crimes, crimes against humanitg genocide), and to provide an effective

remedy. Statesd investigations into allegations
impartial bodies and be prompt, thorough and effecfive.

49. The Mission concurs with the view that, in addition to the S¢atee norState actors

have human rights obligations under customary international law, in particular when they
exercise effective control over territory and carry out governiilemtfunctions. They are
obliged to respect human rights norms when their gohdffects the human rights of the
individuals under their contrdl.This is particularly so for peremptory norms of international
law.

2. International humanitarian law

50. International humanitarian law is the body of law that regulates the conchantiefs

to an armed conflict. In situations of armed conflict, it applies concurrently with international
human rights law. Several namternational armed conflicts existed in Myanmar during the
period under review.

4l SeeOHCHRandUn t ed Nati ons Office on Drugs and Crime, fAResoOI
firearms in | aw enforcement 07 afdNeferencasdherk. , Uni ted Nations
42 See e.g. the United Nations Principles on the Effective Prevention and InvestigdiicnaLegal,
Arbitrary and Summary Executions, adopted on 24 May 1989 by the Economic and Social Council
Resolution 1989/65, paras. 9, 10, 17.
43 Seechapter IX, Responsibility.
“4 For an overview of t hese ¢ onc e p tiernatisnal éunfan M®gr et , ANat
Rights Law(2" ed.), D. Moeckli, S. Shah and S. Sivakumaran, @ford, Oxford University
Press, 2014), @.02-103.
% B. Ramchar aMakingPrédse : L&wWom Decl aration to Treaty to Cust
The Oxford Handbook on International Human Rights LBwShelton ed. (Oxford, Oxford
University Press, 2013), p12.
46 See chapter X, Impunity and accountability.
47 E.g. AHRC/8/17, para. 9;/INRC/10/22, para. 22; AIHRC/12/48, para. 305. See als®Jeitpd
Nations Committee on the Elimination of Discrimination against WorieB,e n e r a | recommendati on
No. 28 on the core obligations of States parties under article 2 of the Convention on tinatieimi
of Al Forms of Di s c(CEDAW/G/&E/28p np a glndenistdrnatividame n o
human rights law, although néBtate actors cannot become parties to the Convention, the
Committee notes that, under certain circumstances, in partichlerevan armed group with an
identifiable political structure exercises significant control over territory and populatior taoe
actors are obliged to respect international human rig
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51. A noninternational armed conflice x i st s Afwhenever there is pr o
violence between governmental authorities and organized armed groups or between such

groups wi tRFhisrdefinitiorbis vedelg azcepted and is understood to encompass

two cumulative criteria, which distijuish a norinternational armed conflict from internal

tensions or disturbances: the intensity of the armed violence and the level of organization of

the armed group(s) involved. Assessing whether these criteria are met in a particular situation

is a factal matter to be decided on a cdmsecase basis. In their jurisprudence, the United

Nationsad hocinternational tribunals have, for each of the two criteria, articulated a number

of indicators®

Kachin and Shan States

52. The Mission is satisfiethat these two criteria are fulfilled for the conflicts between

the Government forces, on the one hand, and the Kachin Independence ArmyH{&2Han

State Armyi South (SSAS),°the Shan StatArmy i North(SSAN),>*t he Tabéang Nati onal
Liberation Army(TNLA),%?the Arakan Army (AA), and the Myanmar National Democratic

Alliance Army (MNDAA), on the other hand. This was the case for the period under review

in this report.

et

=13

53. These nofState armed groupsi n My anmar referred to as
organizatimm s>®are longestablished and, although they each have their own characteristics,
they all have a clear leadership and command structure; headquarters; regular recruitment
efforts and training; uniforms; a demonstrated ability to procure arms; an dbilithan,
coordinate and carry out military operations (joifftyr separately); and an ability to exercise

some level of territorial control in their respective operational areas. These elements all
confirm a level of organization sufficient to consideerthparty to an armed conflict. The
hostilities between each of these groups and the Government forces have also reached the
required level of intensity: clashes have occurred at regular intervals over a long period of
time; have involved the use of heavgaponry and landmines, as well as military aircraft,
attack helicopters and heavy artillery; are often marked by extensive destruction of property
and displacement, resulting in casualties; and lead to shifting frontlines and control over
territory.

48

49

54

ICTY, Prosecutor v TadiclT-94-1-AR72, Decision on th®efence Motion for Interlocutory Appeal

on Jurisdiction, 2 October 1995, para. 70.

Indicators relevant to an assessment ofritensity of violencénclude, for example, the number of

incidents and the level, length and duration of the violence; #t@slénjuries, and damage caused

by the violence; the geographical spread of the violence; the mobilization of individuals and the

distribution of weapons to them; the weapons used by the parties; the conclusion of ceasefire and

peace agreements; and theolvement of third parties, whether the UN Security Council or other

outside entities. indicators that may assist in assessing the rebpusitef organizatiorf the armed

group have been grouped into those that indicate a command structure; gleat shaf the group can

carry out organized military operations; that indicate logistical ability; that relate to the

implementation of obligations of international humanitarian law; and that demonstrate the ability to

speak with a unified voic®.Specificindicators include the existence of an official command

structure; headquarters; uniforms; discrete roles and responsibilities of differing entities; the modes of

communication used; whether military training is afforded to members of the group; ertéatiahs

such as negotiations with third parties; the ability to operate within designated zones; control of

territory; procure, transport and distribute arms; recruit new members; abilityoiwio@te actions;

and the existence of internal regulatene d di sci pl i nary procedures. See S. Si
ofNonrl nt ernati onal Armed Conflicto (Oxlfor d, Oxford Uni ve
Armed wing of the Restoration Council of Shan State (RCSS).

Armed wing of the Shan State Progresstagty (SSPP).

Armed wing of the Palaung State Liberation Front (PSLF).

This report uses the term fiet hnS$tateaamedhgeodpsor gani zati ono
operating in northern Myanmar (Kachin and Shan States) in opposition to the Gaverfinesterm

ineén ate armed groupo ordinarily refers to such organi z
operating in these and other states (e.g. militia groups, or ARSA in Rakhine State).

E. g. the KI A, AA, TNLA and MNDAAnbewe Wwbhrombdhabheefidlage
joint operations against the Myanmar military.
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54. The Mission is also satisfied that the violence between the S8ESS and the
TNLA amounts to a separate norernational armed conflict, since at least November 2015.

Rakhine State

55. A more difficult question was whether the violence in Rakhin¢eStavolving the

Arakan Rohingya Salvation Army (ARS&Rnd the Myanmar government forces, amounted

to a noninternational armed conflict at any point in time. ARSA is commonly regarded as a

poorly armed and poorly trained group, with a small number diypsained members but

principally relying on untrained villagers to conduct attacks with sticks and knives. In
comparison with the lonrgtanding and welirmed norState armed groups active in northern
Myanmar, ARSAO&s | evel aapacitpapgearsmoredinitedon and mi | i

56. However, the situation must be assessed on the facts, based on the information that
emerged dur i ng -findimgwoiMdi Bhe Missiord consifleeed the following
elements as pointing at a certain level of orgampawithin ARSA: a command structure
allowing instructions to pass from decision makers to members and supporters at ground
level, who complied with them; an ability to coordinate between an operational group in
Rakhine State and groups based abroad;bdlityato stage coordinated or simultaneous
attacks across different locations in a tighttntrolled environment; an ability to mobilise
widely among the Rohingya community at the time of attacks; the organization of village
cells according to differentoles and responsibilities; an ability to provide at least a core
group of members with some military training and others with basic defence training, albeit
limited; an ability to obtain some firearms and produce some improvised explosive devices
and othe handmade weapons; an ability to articulate and communicate its positions and
demands in a seemingly unified manner; and at least a stated willingness to abide by
international law. On the other hand, the Mission also found elements that point toweards th
opposite view, chiefly ARSAOGs apparent i nabili
and distribute firearms or other weaponry, and an overwhelming majority of those who
participated in the attacks not having had any meaningful military training.

57. On balance, considering that international jurisprudence and legal scholarship
emphasi ze that ifsome degree of organi zation wi
organi zati on fisho @lthd Missiort consiégerec tRah ARFA meddie & d 0

requi site threshold of organization. The main
ability to stage up to 30 coordinated attacks on Government security posts in August 2017

(although some of these attacks were very limited in scale) in a tightlyptied environment

and despite the earlier fAclearance operationso
the October 2016 ARSA attacks.

58. The second criterion, the intensity of the violence, cannot be in doubt, especially since
August 2017. Thewumber of incidents, the geographic spread of the violence, the military
equipment and weaponry brought in and used during the operations, the duration of the
security operations, the number of casualties and injuries, and the extent of the destruction
cawsed, are of a nature and scale that cannot be regarded as a mere internal disturbance. The
question of whether the use of such tactics by the Myanmar security forces was warranted,
appropriate and commensurate with the threat faced is valid, and wils@gssied in this
report, but has no bearing on the factual determination of the intensity of the violence itself.
In this regard, the Mission also notes that ARSA was involved in multiple attacks on
Myanmar security posts, as well as in the killing of infants and the burning of at least one
village 58

The name AARSAO came into existence only later, but
See chapter V, section D.1.c. Arakan Rohingya Salvation Army, for a full overview of ARSI
on the information obtained by the Mission.
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See S. Sivukumar-antefimhei bawl oAr Med Conflicto (Oxford,

Press, 2012), d.70 and the references listed there. E.g. ICHMsecutor v Limaj et allT-03-66-T,
Judgnent, 30November 2005, para. 89.
See chapter V, section D.1.c. Arakan Rohingya Salvation Army
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59. The Mission therefore has reasonable grounds to consider that the conflict between
the Myanmar government forces and ARSA amounts to amiemational armed conflict

at least since 25 August 20¥7The Mission consequently examined the use of force in the
context of the August 2017 attacks and the resulting allegations of human rights violations
and abuses in light not only of the relevant rules of international human rights law but also
of internationahumanitarian law.

Applicable rules of international humanitarian law

60. Myanmar is a party to the four Geneva Conventions of 12 August®®®48.also a

party to the 1972 Convention on the Prohibition of Biological Wedponise 1993
Convention pohibiting Chemical Weapofs as well as to the Hague Convention and
Protocol for the Protection of Cultural PropeftyAdditionally, all parties to non
international armed conflicts in Myanmar are bound by the relevant rules of customary
international lanapplicable in such conflicts.

61. Of particular relevance is common article 3 of the Geneva Conventions. This article
contains protections for civilians and other persons not taking direct part in hostilities. It
obliges all parties to respect, as a minimuhat persons taking no active part in hostilities
shall be treated humanely, without any adverse distinction. It prohibits violence to life and
person, in particular murder of all kinds, mutilation, cruel treatment and torture, taking of
hostages, outgees upon personal dignity as well as the passing of sentences and the carrying
out of executions without previous judgment pronounced by a regularly constituted court,
respecting the generally recognized principles of fair trial and due process. Furthermor
parties to armed conflicts must, at all times, abide by the principles of distinction,
proportionality and precautions in atteél.his means that parties must distinguish between
civilian persons and objects, on the one hand, and lawful military sargetthe othef®
Attacks are prohibited where they are expected to cause incidental loss of life, injury to
civilians, damage to civilian objects or a combination thereof, which would be excessive in
relation to the concrete and direct military advantagiicipated® Parties must also take all
feasible precautionary measures to avoid, and in any event to minimize, incidental loss of
civilian life, injury to civilians and damage to civilian objeéts.

62. Myanmar is responsible for all violationsinfernational humanitarian law committed
by its armed forces or those acting under its direction or cdtrol.

International criminal law

63. In its efforts to appropriately characterize the human rights violations and abuses it
established, the Missiohas had regard to international criminal law. This body of law
governs the situations in which individuals can be held individually criminally responsible
for gross violations of international human rights law and serious violations of international
humaritarian law that amount to crimes under international law. The principal crimes
considered by the Mission were genocide, crimes against humanity and war crimes. In doing

59

60

61
62
63
64

65
66
67
68

The Mission notes that this conclusion is in line with public statements made by the International

Commi ttee of the Red Cr musstbesaf§,alignified.and.voluiitdya k hi ne: Returns
Speech by the ICRC President at the Shanggsi Di al ogued, Singapore, 2 June

Since 25 August 1992. Myanmar has not ratified the Additional Protocols | and Il to the Geneva
Conventions.

Since 1 December 24@.

Since 8 July 2015.

Since 10 February 1956.

See J.M. Henckaerts and L. Dosw8lce ¢ k , iCustomary I nternational Humani t
Rul esdo (Cambridge, | Cr&s§ 2009, mikes24.¢hgrefterUni ver si ty P

| CRC/ Customary | HLO) .

Ibid. rule 7.

Ibid. rule 14.

Ibid. rules 1524.
Ibid. rule. 149; International Law Commission Articles on State Responsibility (General Assembly
resolution 56/83), arB.
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so, the Mission referred to the definitions of these crimes in the Convention aeteatin

and Punishment of the Crime of Genocide, the Rome Statute of the International Criminal
Court and customary international law, as well as the interpretation of these definitions in the
jurisprudence of international courts and triburials.

64. As mentioned above, the prohibitions of genocide, crimes against humanity and war
crimes amount to peremptory norms of international |ay8 €ogens)meaning that no
derogation from the rule is allowed. The recognition of a crime under international jlasv as
cogensgives rise to a duty of the State to prosecute and punish perpetrators, the non
applicability of statutes of limitation for such crimes, and the universality of jurisdiction over
such crimes regardless of where they were committed, by whom, aimsagvhont?
Moreover, under various sources of international law and under United Nations policy,
amnesties are impermissible if they prevent prosecution of individuals who may be criminally
responsible for war crimes, genocide, crimes against humandther gross violations of
human rightg?

4. Domestic law

65. Where relevant, the Mission also considered human rights guarantees under
Myanmar 6s domestic | aw, in particular the 2008 C
extent to which these are imé& with international human rights norms and standards.

(@) Constitutions of the Union of the Republic of Myanmar of 2008

66. The 2008 Constitution of Myanmar, in its Chapt
and Duties of t he @bea of niamarsrights, inclgding tharight mes a nu
equality and notdiscrimination, the right to life, freedom of expression, freedom of peaceful

assembly, freedom of association, freedom of movement, the right to privacy, the right to

education, the right to béh care, and the prohibition of slavery and forced labour. These

constitutional human rights provisions are problematic for at least two reasons: most are
reserved for #fAcitizenso only, and sever al are ac
qualifications or limitations. In addition some fundamental human rights are absent from the

list (for example, the prohibition of torture).

67. Section 21 of the Constitution provides that |
equality, liberty and justice.eésct i on 348 further el aborates that
discriminate any citizen of the Republic of the Union of Myanmar based on race, birth,
religion, of ficial position, status, cul tur e, s e
t o fAci tthezights ® reedom ef religion, freedom of expression, freedom of peaceful

assembly and association, freedom of movement, privacy, education and healthrcare.

light of the arbitrary deprivation of nationality of a large segment of the population (in

particular the Rohingya), resulting in thede facto statelessnes8,these constitutional

provisions exclude large segments of the population from basic human rights prdtection.

68. The Mission recalls that every person, by virtue of their humanigntied to enjoy

all human rights. Under international human rights law, the Statassa matter of principle

T under an obligation to respect, protect and fulfil the human rights of all persons within its
territory or under its jurisdiction, withoutigtrimination. Distinctions between citizens and
non-citizens can only be made if they serve a legitimate State objective and are proportional

69 Seechapter VIII. Crimes under international law.

" Eg.M. C. Bassiouni, Al nternati onal Chawané s: Jus cogens an
Contemporary Problemsol. 59(4), 1996, p66.

™t See e.g. OHCHRRuleof-Law Tools for PosConflict States: Amnestiéslew York and Geneva,
United Nations, 2009), 4.1

72 Constitution of Myanmar, sections 34, 354, 355, 357, 366 and 367.

73 Seechapter V, section B.1. Denial of legal status and identity.

“ Not e, however, section 347 of the Constanyt uti on, which
persont o enj oy equal rights before the | aw and shalll equa
in contradiction with the provisions limiting certain rightscttizens(emphasis added).
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(b)

to the achievement of that objectit?eStates may, for example, narrowly draw a distinction

with respect to polital rights (such as the right to vote or stand for election) and freedom of

movement (limited to those who afAydherawful |y wit
distinction between citizens and noitizens is in violation of international human hig

law.”” Importantly, any limitation to the enjoyment of human rights to nationals must meet

stringent conditions to comply with the principle of adiscrimination’® The denial of

human rights cannot be based on an arbitrary deprivation of nationality.

69. Second, the Constitution of Myanmar includes significant limitations on several
fundamental rights, often on vague or impermissible grounds. Section 34, for example,

provides for the freedom of religi ocemghft or every #fc
to freely profess and practise religion), but sul
and to the other provisions of this Constitutiono
freedom of religious practice shall not preventtteSte fr om fAenacting | aw for
of public welfare and reformd. Similarly, the fre

association are guaranteed for every HAcitizeno b
for Union security, prevalena# law and order, community peace and tranquillity or public

order an®amor atittgdbic expression is guaranteed i
s o | i d®Whereay idternational human rights law permits limitations on certain human

rights, they mist be determined by law, be necessary in a democratic society and meet the

strict tests of necessity and proportionality. B
and refor mo, fitranquillityod.and fAsolidaritydo oper
Penal Code

70. Myanmar 6s Penal Code criminalizes certain act

abuses of human rights. Such provisions include those concerning homicide and murder
(section 299 and following), torture (section 3381), rape (section 375 and follawg),
kidnapping, abduction, slavery, and forced labour (section 359 and following), and the
defiling of places of worship (section 299 and following). However, the Penal Code dates
from 1891 and has seen minimal amendments since then. Several of itfopso&i® too
narrow and inconsistent with international norms and staniaeasl others are too broad

and used oppressively

Context

Military domination in politics

History of military rule

71. Myanmar 6s pol i ti c aldonhinatedby anwgbolesfid mildaeye n heavi |y
known as the Myanmar ATatmadawod, which has ruled
Myanmar (then still Burma) was already under heavy military influence during the 1950s but

it was a parliamentary democracy uttié military coup of General Ne Win in 1962. General

Ne Win argued that a military tal@ver was necessary to protect the territorial integrity of

75

76
7
78

79
80
81

D. WeissbrodtThe Human Rights of Ne@itizens(Oxford, Oxford Uhiversity Press, 2008), g5

(and references there); OHCHRye Rights of Noitizens(New York and Geneva, United Nations,

2006), p.7.

See ICCPR, art42(1) and 25.

See also A/HRC/19/43 and E/CN.4/Sub.2/2003/23

See A/HRC/19/43, para. 4; UnitdNationsHuman Rights Committed, CCPR Gener al Comment No.
15: The Position of ,palas.2and7.Under the Covenanto
Constitution of Myanmar, Section 354.

Constitution of Myanmar, Section 365.

E.g. on rape/sexual violence and on tortureiirimeatmentSee Chapter X. Impunity and

accountability.
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22

the country. Il nsurgenci es 8fhad flarediiemrt &fteri c ar
independence and wefei pnotest against the centralising and Burmanising tendencies of

the Union government, the healyandedness of the ar my, and
persistent promoti on o fTH: Tadnthdaw sasusedshe déllébged st a
et hni c datiandl soeeeeigntytand territorial integrity as the excuse for its control of

the country ever since.

72. When the #AUnion Revolutionary Council o,
solely comprised of members of the armed forces and sought to trafdfganmar into a
self-sustaining socialist state. It suspended the 1947 Constitution. The regime placed
significant restrictions on political and union activities, suppressing demonstrations through
military force and arresting political opponents. Itoalssed military force to attempt to
suppress fAethnicd insurgencies.

73. By 1988, there was increasing resent ment
widespread human rights violations, high levels of corruption and economic
mismanagement. Widespreadiaiegime protests took place between March and September
1988, predominantly led by students calling for an end tepamgy rule. Military force was

used to suppress the demonstrations throughout Myanmar, resulting in thousands of deaths.
Ultimately, these protests led Ne Win to resign as leader of the Burma Socialist Programme

me d

Pr i

(O

me

te rel

chai

r

t owar

Party, the Tatmadawdéds vehicle for governing, on

also resigned. A general strike across much of Burma, beginning on 8 August 1988, was
accompanied by further significant protests attended by hundreds of thousands of people.
This became known as the 8888 Uprising. Riot police fired upon protestors, killing and
wounding thousands. On 18 September 1988, the military, under the command @&l Gene
Saw Maung, replaced the old military regime with a new one. It established the State Law
and Order Restoration Council (SLORC) and seized control of government opefations.

74. With a view to establishing a muiparty system, the SLORC briefly alloweke
registration of political parties. Parties registering included the National League for
Democracy (NLD), headed by Daw Aung San Suu Kyi, the daughter of Major General Aung
San, the Burmese independence leader and founder of the Tatmadaw, who sasatsdas

in 1947, shortly before independence. Daw Aung San Suu Kyi had come to prominence
during the 8888 Uprising. However, in 1989, the authorities placed her under house arrest.
In the general election of 27 May 1990, the NLD won 60 per cent of thdgsomie and,

under the electoral system in place, 80 per cent of parliamentary>SEatsSLORC refused

to recognise the result and maintained governmental control, refusing to allow the legislature
to assemble. Those who had been elected to parliantiest eere arrested and imprisoned

or fled. The 1990s remained a period of tight military control where political dissent was
stifled. Throughout the 1990s, Western nations imposed increasingly strong sanctions against
Myanmar. In 1997, the military juntehanged its name from SLORC to State Peace and
Development Council (SPDC).

75. Following a sharp rise in the cost of basic commodities, at the end of 2006, and the
removal of oil and gas subsidies in August 2007, widespread protests occurred in urban areas
throughout Myanmai Buddhist monks played a prominent role, leading to international

82

84

85

AEt hnic armed organizati ons & -Statea@amet groups opeatsng i n
predominantly in northern and eastern Myanmar that maintain political opposition to thé-8tate
example, the Nationwide Ceasefire Agreement of

2

My an mar

2015

i s

of the Union of Myanmar and the ethnic armed organizat
D.C. Williams, fAA second Pangl ong Afgirreetme@dnt Bruydnes e

in Constitutionalism and Legal Change in Myanm@arHarding, K.K. Oo, edqOxford and
Portland, Hart Publishing, 2017), p. 61

D. SteinbergMyanmar: The Anoalies Of Politics And Economicshe Asia Foundation Working
Paper SeriesWorking Paper #5 (1997).

J. Badgl ey and | . Rbatledge Haadpook ofidoetemporary Mgapydar i n
Simpson, N. Farrelly, I. Holliday edd.ondon and New York, 8utledge, 2018), p. 38.

J. HeadfiThe hardship that sparked Burisainresh (BBC News, 2 October 2007).
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media referring to the protests as the fASaffron
disperse the largely peaceful protests, garnering international condenthation.

76. In February 2008, the Government published a proposed new Constitution and
announced that it would be subject to a referendum on 10 May 2008. The process had begun
in 2004 after a national convention was convened to work on a draft under Prime Ministe
Gener al Khin Nyuntés fARoadmap to Democracyo. Daw
house arrest and the NLD refused to participate in the national convention. Days before the
referendum on the draft, on 2 May 2008, Cyclone Nargis made landfall in Myasanaing
significant destruction in thAyeyarwady Region and killing an estimated 138,000 people.
The SPDC went ahead with the referendum nonetheless and claimed that more than 90 per
cent of the voters had approved the draft constitifigrkey point ofcontention concerning

the draft was the continued role of the military in the political process. The draft also provided
that the President of Myanmar could not be the spouse or parent of a foreign national, a
provision designed to exclude Daw Aung Sangi $yi. The NLD alleged that State
authorities had frustrated their efforts to campaign against the draft constitutiejected

the alleged results, noting significant voting irregularitfes.

77. The militarybacked Union Solidarity and Development RdliSDP) won the 2010
general election, which was boycotted by the NLD and otherdenoocracy parties,
objecting to what were perceived as unfair electoral laws. Retired General Thein Sein, the
leader of the USDP, became President, taking over from Thae #ho had led the junta
since 1992.

78. Atthe national level, the Thein Sein Government implemented a number of important
reforms, including freeing most political prisoners, relaxing censorship and restrictions on
the media, and permitting greater pickl and labour union activity, including in relation to
freedom of assembly and of association. NLD leader Aung San Suu Kyi was released from
house arrest shortly after the 2010 elections. After negotiations between President Thein Sein
and Daw Aung SarbBuu Kyi, the NLD contested parliamentary-éhgctions and won
parliamentary seats in April 2012. Daw Aung San Suu Kyi entered parliament as leader of
the new NLD group. As a result of the liberalisation, 2011 and 2012 also saw the relaxation
of sanctions § Western States and increased foreign investment. In 2014, efforts to amend
the constitution to allow Daw Suu to become President and to reduce the role of the military
in governing the country were unsuccessful.

79. The significant increase in foreignviestment, which more than tripled from USD 901

million in 2010 to USD 3.2 hillion in 2026 and the significant levels of foreign aid allocated

to Myanmar, with some USD 13.7 billion committed to new projects between 2011 and 2015

(not including Chinese aistance), demonstrate the high level of international goodwill

toward Myanmar following its initial steps toward democratizationhis contributed to

Myanmar s economic growth rates of approxi mately

The role of the miitary in government after the 2015 elections

80. In the November 2015 general election, the NLD won a sweeping victory, claiming

86 per cent of the nemilitary seats in the Assembly of the UnidRy{daungsu Hluttaw)

which is effectively about 60 peent of the total number of seats. On 10 March 2016, U Htin

Kyaw and U Henry Van Thio, the chosen candidates of the NLD, became President and

Second VicePr esi dent respectivel y. The militaryds can
Vice-President. In March 2@ U Htin Kyaw resigned from the position of President. He

was replaced by U Win Myint on 30 March 2018. Constitutionally barred from the position

87
88
89

91

A/HRC/6/14, paras. 228, 30, 38.

A/HRC/8/12, para. 15.

A/HRC/8/12, para. 24.

World Bank, World Development Indicators database, Myanmar
(http://databank.worldbank.org/data/views/reports/reportwidget.aspx?Report_Name=CountryProfile&
Id=b450fd57&tbar=y&dd=y&inf=n&zm=n&country=MMR

The Asia Foundation, The contested areas of Myaiinsabnational Conflict, Aid, and Development
(2017).
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of President, Daw Aung San Suu Kyi was appointed to the position of State Counsellor,

created for her, on 6gkil 2016, and acts as the de facto head of the country. The powers of

the State Counsellor are not clearly delineated in the law establishing the p83JitierState

Counsellor herself told a news conWweangnce just pr
the NLD forms a government, I owi | b& above the
She has enjoyed overwhelming popular support and moral authority and an absolute majority

in both houses of parliament.

81. Despite the elections and the NLBibg in power, the Government remains a quasi
civilian one at best. The 2008 Constitution was designed by the military to retain its dominant
role in politics and governance. It instituted a system of government with military and civilian
components. Undehe Constitution, 25 per cent of the seats in each house of parliament and
in the state and regional assemblies belong to unelected members of the military, who are
appointed by the Tatmad&#This is significant because the Constitution requires 75 per
cent of votes in both houses of parliament for a constitutional amendment to be adopted,
giving the Tatmadaw, through its appointed members of parliament, effective veto power.
Furthermore, Parliament elects the President from among three proposed candiuate
nominated by each legislative body and the third by the military appointed members of
parliament. This effectively guarantees the Tatmadaw at least onpresieential position.
Additionally, the Tatmadaw selects candidates for (and effectivetyrals) three key
ministerial posts: Defence, Border Affairs and Home Affairs. This is sufficient to control the
National Defence and Security Council and the entire security apparatus.

82. The Commandein-Chief of the Tatmadaw, Seni@eneral Min Aung Hling, is the

Supreme Commander of all armed forces in Myantha@his deviates from the practice in

most constitutional systems, where the head of state is usually the Supreme Commander to

whom the highestanking military officers and institutions are sutimated. The
Constitution also stipulates that the Tat madaw ha
adjudicate all af f 4 effecsivelyoremowuing & froenranyecililiarf or c e s 0,
oversight or control.

83.  Current or former military officer occupypositions of authority across all branches

of government, within the civil service and the judiciary, and in many -Stated
enterprise$§’ This is notably so in the powerful General Administration Department (GAD),
which runs the civil service fostate and regional governments and is often the first,
sometimes only, contact people have with government officials or agéhties.GAD is
responsible for many basic administrative tasks, including registration of births, deaths and
marriage, land androperty ownership issues and other registration issues, such as livestock.

92 The Republic of the Union of MyanmaP r e si dent Of fice, fAPresident signs St
l awo (6 April 2016). Copy of the State Counsellor Bill
% A Marshal, T.Mclaugh!l i n, i Byanmygi says will be above presiden
(Reuters, 5 November 2015).
9 Constitution of Myanmar, s. 109(b), 141(b)Yab61(d).
9 Constitution of Myanmar, s. 20(c).
9 Constitution of Myanmar, s. 20(b).
97 The major productive sectors are dominated by over 30-Stateed Enterprises, which are headed
by senior members of the military or people closely affiliated wi#m. They operate in many
sectors, from transport to textiles and banking to natural resources. Also, Myanmar holds significant
amounts of natural resources. |t is, for example, the
alleged that since tHE990s, the thensmadlc al e i ndustry has been transfor med
moves to grant the right to operate jade mines to goverrapgmbved companies who are allegedly
owned and operated by the military itself, by individuals that hold seniorgrositi the military, by
armed groups with whom ceasefires have been corgladédy other officially licensd enterprises.
See: National Resource Governance InstitatateOwned Economic Enterprise Reform in
Myanmar: the Case of Natural Resource Entexgs(2018); Global Witness] a d e : Myanmar 6s Bi g
State Secrg2015).
9% See Kyi Pyar Chit Saw, M. Arnoldydministering the State in Myanmiain overview of the
General Administration Departme(ilyanmar Development Resource Institute's Centre for
Econonic and Social Development & The Asia Foundation, 2014).
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Significantly, it is also responsible for the collection of taxes. The GAD falls under the
Ministry of Home Affairs, one of the three ministries controlled by the Tatmadaw

Ethnic and religious diversity

Ethnic diversity and insurgencies

84. The territory of preserday Myanmar is inhabited by a large number of groups with
various ethnic, cultural, linguistic and religious backgrounds. The largest group are the
Bamar, whoare believed to comprise 60 to 70 per cent of the total population. They are
predominantly Buddhist and most live in the central lowlands of the country. Many other
ethnic groups, with their distinct cultures, languages, traditions and sometimes religéons,
mainly in the peripheral areas, near the borders with Bangladesh, China, India and Thailand.
Before Burma gained independence, General Aung San and a number of ethnic leaders
agreed, at the Panglong Conference in 1947, on a constitutional framéabrkdognised

the distinctive identities of minorities and granted them a high degree of autndimy
Panglong Agreement has never been implemented.

85. Several of these groups hold daepted grievances, struggling for greater autonomy
and an equitabl sharing of natural resources. Since independence, the incessant ethnically
based armed conflicts have been used by the Tatmadaw to justify its power, presenting itself
as the guarantor of national unity. While successive Governments have made overtures
towards negotiated peace agreements, hostilities have continued, in recent years
predominantly in Kachin and Shan States. These conflicts indicate that thematibng

efforts of the military have faile#°t her e 1is no unifying AMyanmar 0

resentment against BarmBuddhist domination has grown, and the Tatmadaw has failed to

end the insurgencies by military or negotiated means. Notably, under military rule, the
concept of fi rs graduatiynbedomerthe &ey sriberioh for membership in the

countrybés poltreali @ mmurrciotnymon fiot her o.
constructed eight major ethnic groups (Kachin, Kayah, Karen, Chin, Bamar, Mon, Rakhine
and Shan), brokendownfare r i nt o 135 fAnational racesao.
division, which contains both gaps and overlaps. The arbitrary list defines those who

Th

Ther e

Aibel ongd in Myanmar ; al | ot hetheayhave leaglanr d1 e s s

Myanmar, are @nsidered outsiders or immigrants. This includes the Rohingya. According to

the Tat madaw, AfiDespite | iving amoifg peacocks,
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86. Since 2016, the NLEGover nment has Il ed a peace process,
ConferencelstCenturlPangl ongo; sessions have been hel d i

July 2018.In the run up to the thirdession in July 2018, the United Nations Special

Rapporteur on Myan ma the geacp precess appearcto bedosingits t hat

mo me nt u nfide,t hmniitch ar med organi zationso pointing

the Tatmadaw to take steps to earn the trust of stakeh&eansl through theiblocking of
internal consultations by parties to the Conferéfftdlevertheless, all members of the
Feckral Political Negotiation and Consultative Committee, who had previously not been

99

100

101

102

104

Seel947 Panglong Agreeme(dvailable ahttps://peacemaker.un.org/sites/peacemaker gifiles/
MM_470212_Panglong%20Agreement.pdf

M. Wal t o B,uifl NdRaiugellge Handbook of Contemporary Myanp#arSimpson, N.

Farrelly, I. Holliday eds(London and New York, Routledge, 2018), pp. 3@3.

N. Cheesman, #AHow in Myanmar O6National Races?d
R o h i n dpyrrakof Contemporary Asi@017), 47:3, pp. 46483.

Tat madaw, Directorate of the Public Relations

I n

A
t

Came t

and

Tat madawo (2018), p . 115. Hard copy on file with

A/HRC/37/70, para. 40.
lbid.
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invited, were invited to and attended the third session of the Conference. This has been
identified as a positive developméfit.

2. Place of Buddhism in society

87. According to the 2014 census, 87.9 per cent of the population of Myanmar is

Buddhist, 6.2 per cent Christian and 4.3 per cent MuSfinwhile the Bamar are

predominantly Buddhist, many other ethnic groups contain large numbers-Buddihists.

The 2008 Constituin r ecogni zes the fAspecial positiono of
acknowledging other religiorig’

88. Buddhism and the Buddhist monkhood have and retain a central place in Myanmar
society and are a driving force within the politics of Myanmar. The monkhas acted as

a counterpoint where the State is perceived to act against the interests of its people. This is
exemplified in the role of the SangPfan opposing colonial rule and, more recently, military

rule.

89. Since reforms began in 2011, a vocal comgnt of the monkhood has perceived

threats to Buddhist culture and responded through increased nationalist aktlisdinti

rhetoric. Myanmar has witnessed episodes of violence between Buddhists and Muslims

across the country, although mainly in Rakhinat&t The 969 Movement, led by vocal

Buddhist monks, was especially forthright in establishing a narrative in which Muslims

sought to Atake over o Myanmar through the marri a
Perceptions around illegal immigration from B&audgsh and the dominance of local capital

by Muslims have also been identified as concerns, notwithstanding that the Muslim

population in Myanmar as whole is estimated only at around 4 per cent, and has not

drastically increased in recent deca#fés.

90. In 2013, the Sangha prohibited the 969 Movement based on its unauthorised use of
Buddhist symbolism. While the authority of the 969 group subsequently waned, its ideology
was carried forward, notably through a successor groupAsheciation for the Prottion

of Race and Religiof k nown al s o asablishbtairBJane RGL® gnd rising to
prominence in January 201@ne of its most prominent and radical leaders is controversial
monk Ashin Wirathu.

91. While international attention focused on thewgm 6 s-Muslimtrhetoric, MaBaTha
developed widespread grassroots support for its activities, promotion of cultural values and
the provision of essential services, including social care, disatiteff education, legal aid

105 |, We n g, iAll Members of Northern Alliance I nvited to
Irrawaddy, 4 July 2018). Previously, only those groups witsefg@ agreements in place had been
invited to participate.

106 According to the 2014 Population and Housing Census, the first census undertaken in Myanmar in
three decades, the total population of Myanmar is approximately 51.5 million. The census was
contoversial as it only allowed participants to identify as belonging to one of 135 officially
recognised ethnic groups (under eight major ethnic races: Kachin, Kayah, Karen, Chin, Bamar, Mon,
Rakhine and Shan) or as fiot hparticipantswete nat alldveditwt i ncl ude AR
selfidentify as such. This led to a significant part of the population in Rakhine State not participating
in the count. Widespread fears that the release of data on the ethnic and religious composition of the
population wailld lead to violence, initially led the Government to release the outcome of the census
without data on ethnicity and religion. See International Crisis Gldpgate Briefing: Counting the
Cost s: Myanmar 6s 2014)obl emati c Census

107 Constitution of Myamar, s. 361362.

108 sangha Maha Nayaka Committee (MaHaNa) is the Governapgrtinted body that regulates the
Myanmar Buddbhist clergy.

109 1n 2016, the Government released the census data related to religion. It showed that Buddhism
remained the main relign in the country, with 87.9 per cent of the participants identifying as
Buddhist in 2014, compared to 89.4 per cent in 1983. 2.3 per cent of the enumerated population
identified as Muslim, a drop from 3.9 per cent in 1983. However, the census repdrthaite
assuming that the entirety of the more than 1 million estimateégenomerated residents of Rakhine
State were Muslim, the percentage of Muslims would increase to 4.3 per cent. The number of
Christians rose slightly, from 4.9 per cent in 1983 fr cent in 2014.
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and dispute resolution at acll level!*® MaBaTha has thus been perceived to be responsive
to local community needs and conceftisFurther, the leadership of the MaBaTha is
comprised of popular members of the monkhood.

92. On 23 May 2017the Sangha issued a statement declaring th&aWlha was not

formed in accordance with the Sangha Organization Law and the Sangha Organizational

Procedures, that neither the group nor individuals associated with it can use the full Myanmar

|l anguage name it was usi n dggnbaandd acto$sshe coantryl of the o
had to be taken dow#? On 20 July 2018, the Sangha reportedly banned the Dhamma

Wunthanu Rakkhita Association, the successor of MaBaTha, as'#Régardless of their

formal status, the narratives spread by these groups hawembeaccepted in many circles

across Myanmar.

History of human rights violations

93. Today, the Tatmadaw enjoys considerable popularity among the Hauddhist

maj ority. The violence, particularl ybt he ARohingy
the military to reaffirm itself as the protector of a nation under threat and to cement its

political role further. This is remarkable considering its appalling human rights record and

the long struggle of the democracy movement against its rule.

94.  During the military dictatorship (19622011), Myanmar was considered one of the

most repressive countries in Asia. The main concern of the rulers was to maintain power and

to attain natorlupr egerwnetimhme face of et hnic diversi
Asubordinate t o0“inil8¥ she thenrpited Nations\Spesia Rapporteur

on the situation of human rights in Myanmar obse
rights pertainindo democratic governance is at the root of all the major violations of human

rights in Myanmar in so far as this absence implies a structure of power which is autocratic

and accountable only to itself, thus inherently resting on the denial and repreksion o

f unda me n t'aRepontsiofgséribus duman rights violations were pervasive, affecting

the entire spectrum of civil, political, economic, social and cultural rights.

95. During Ne Wi-a9B8), repants & sefiolsOhdirdan rights issues arose

largely in two contexts: the suppression of criti
insurgencies in ethnic areas. Types of human rights violations frequently reported included

the arbitrary deprivation of life (including through excessive usero€), arbitrary detention

and torture, sexual violence, forced labour, violations of land and housing rights (including

through mass expulsions), and violations of the rights to freedom of expression and peaceful

assembly.

96. Following the violentrepression of amGovernment protests in 1988 and the 1990
elections, Myanmar became a country of concern at the United Nations. The General
Assembly adopted its first resolution on the situation in Myanmar in 1991, noting with
concern t he alddeunfosmatemindicatirg a grave human rights situation in
My a n nmi®& Sinilar resolutions were adopted most years thereafter. The Commission on
Human Rights created the mandate of Special Rapporteur on the human rights situation in
Myanmar in 1992 The United Nations Secreta@eneral appointed a Special Envoy to

110
111
112
113

114

115

116
117

International Crisis GrouBuddhism and State Power in Myannf2017).

M. Walton, fAMisunderstanding Myanmardéds Ma Ba Thao (Asi
Ibid.

The I rrawaddy, ANational i sts Rl IBma iTrh a¥va (glaBn Atug uBddnoun
2018).

C. Renshaw, dAHuman r i gIConstitutiomatise and telged Changenin r e gi me 60, i n
Myanmar A. Harding, K.K. Oo, edgOxford and Portland, Hart Publishing, 2017%), p15 and 218.

E/CN.4/1997/64para. 102.

A/RES/46/132

E/CN.4/RES/1992/58
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Myanmar in 1997. In 2005, the Security Council decided to hold a first, etimatbriefing
on the situation in Myanmar.

97. The four Special Rapporteurs serving between 1992 and 201dnallded that the

patterns of human rights violations they had identified were widespread and systematic and

linked to State and military policy. Special Rapporteur Rajsmoor Lallah, in 1998, stated that

human rights violati ons nsisterd over the pastiyears @astonumer ous a
suggest that they are not simply isolated or the acts of individual misbehavior by-raittile

lower-rank officers but are rather the result of policy at the highest level, entailing political

and | egal HéeSpepial Rappoktaurl Torhag @jea Quintana, in 2010, similarly

concluded that, Al g]iven the gross and systemat
Myanmar over a period of many years, and the lack of accountability, there is an indication

that those humarnghts violations are the result of a State policy that involves authorities in

the executive, military and judiciary at al/l Il ev.
some of these human rights violations may entail categories of crimes aganastityuor

war c¢ fjAlhfews Bpecial Rapporteurs also noted serious abuses committed by non

State armed group?

98. The Special Rapporteurs identified the following contexts in which these patterns of

abuse mainly occurred: suppression of calls fonalracy and voices critical of the regime;

i mposition of oppressive measures towards minori
(ethnic) insurgencies, often directly targeting and impacting on the civilian population; the
militaryds comticrasckcfpresanmeas,; and the Gover nme
largescale development projects. Specific types of human rights violations frequently

reported included the arbitrary deprivation of life, torture and inhuman treatment, forced

labour, sexualred gendetbased violence, arbitrary arrest and detention, forced displacement,

restrictions on the freedoms of expression and association, and various oppressive measures
directed in particular at ethnic apolitiesrel i gi ous mi
on the realization of economic and social rights was also frequently highlighted.

99. The Special Rapporteurs have often highlighted lagde internal displacement and
significant refugee movements into neighbouring countries, mainly Banpladed
Thailand, as a consequence of armed conflict, human rights abuses and lack of protection.
Special Rapporteurs noted that between 1996 and 2010 up to 1 million people had been
displaced, half of them in the eastern part of the coutitigndi for exanple i that in
November 2006 the total number of internally displaced persons who had been forced to
leave their homes and had not been able to return or resettle and reintegrate into society was
estimated to be at least 500,080T he various Special Rappeurs identified several main
causes of this displacement: counterinsurgency operations, the practice of forced labour and
portering, restrictions placed on farmers, and land confiscation pdfgiEsey emphasized

that the role and conduct of the army vasamount to understanding the is§tddn 2010,

Special Rapporteur Quintana stated that humanitarian and human rights groups had
documented the destruction and forced relocation of over 3,500 villages and sites in eastern
Myanmar since 19985

100. All United Nations Special Rapporteurs who hhe&lthe mandate, as well as other

human rights mechanisms, have expressed grave concern at the situation of the Rohingya in

Rakhine StateOn 16 October 1992, then Special Rapporteur on Freedom of Religion or

Belief informed the Government that he had receive
Rohingya citizens of Myanmar €é have been subjecte
beliefs involving extrajudicial executions, torture, arbitrary detentionetbdisappearances,

118 A/53/364, para. 59.

119 1bid., para. 121.

120 E.g. A/65/368, pars4.

121 See A/HRC/13/48, paras. ®B; for similar figures, A/IHRC/4/14, para4.

122 A/HRC/4/14, para. 54.

123 E.g. E/CN.4/1997/64; E/CN.4/1999/35.

124 E/CN.4/1997/64; E/CN.4/1999/35; A/IHRC/13/48, p&&63.

125 A/HRC/65/368, para. 49; for similar figures, A/61/369, para. 44 and A/HRC/4/14, para. 54.
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intimidation, gangrape, forced labour, robbery, setting of fire to homes, eviction, land
confiscation and population resettlement as well as the systematic destruction of towns and
mo s q U*e HKeodnoted that approximately 300,000 Rohingyad reportedly fled to
Bangladesh by April 1992, and that a similar campaign in 1978 had also led to a reported
200,000 Muslims fleeing to Bangladesh. He added that these violations were alleged to be
primarily committed by the armed forces, mentioningpathat he had received numerous
reports of security officers confiscating or tearing National Registration Cards of Muslims.
He further stated that, according to his sources, there appeared to be a government policy of
moving noAMuslim Burmese into norérn Rakhine State in an effort to displace the people
the Government called fAforeignerso, and that
prisoners of their provinces since 1964, not being allowed to travel even between villages
within a single township?”

101. In 1993, Special Rapporteur Yozo Yokota also reported that his information strongly
indicated that the ARakhine Muslimsd had been
had resulted in approximately 250,000 persons being forced to fleBamigladesh?é In

nearly all subsequent reports of the United Nations Special Rapporteurs, the issue was raised

as a continuing source of grave concern. In this context, all Special Rapporteurs assessed that

the 1982 Citizenship Law was discriminatory, imvdi at i on of Myanmar 6s obl
international law, and created conditions that promoted statelessness, in particular for the
Muslim population of Rakhine Staté&.

102. In 2007, Special Rapporteur Sergio Pinheiro, together with five other special
procedures of the Human Rights Council, publicly called on the Government of Myanmar to

Mu ¢

sin

i gat

take urgent measures fAto eliminate discriminator)

Ra k hi n e® |8 2008, ¢hé Special Rapporteur concluded that the Rohingya w
isubject to systematic discrimination and ab
of movement, arbitrary taxation, forced labour, confiscation, forced eviction and arbitrary

arrest (including harassment and violence by police forces, deatbstody and sexual

violence). In addition, people are often harassed (house searches, confiscation of assets) or
beaten by police forces, mainly during controls or at checkpoints. Cases of rape of young
women and children, perpetrated by different police r c e s , haveée¥Specialn repor
Rapporteur Quintana, in 2010, similarly stated that, based on his assessment of the situation
during a mission to northern Rakhine State,
and endemic discrimination facedy t he ¢é *Raldo spedfigally dnoting that the

Myanmar authorities had refused to issue birth certificates to many Muslim children since

1994 which had led to further discriminatitfHe i dent i fi ed the HfAprobl e
as the fmoat sefouachgres endu®ed by [this] popul

126 E/CN.4/1993/62.

127 The Government of Myanmar responded that there was no discrimination basedion, iblag the
all egations were Afabricated by some big countrie
those who fled were mostly poor people who were lured by stories that relief food and goods were

us e l

ted.

he w:

m of
ati ol

s and

being distributed Paomdel oftthebecawdsesd tamey twante t hreate

insurgents to burn down their houseso, t hat t he i
been the cause of the fAoutflow of people of Benga
ex st in Myanmar either historically, politically
and systematically organized institution made

up
that the Agrotesque all egaté onct IBEB/@N.IHEPBRE2a0sd t he
128 E/CN.4/1993/3, para. 235.
129 1bid, para. 226; A/62/223, para7. Early on, one of the Special Rapporteurs pointed out that these
discriminatory laws would in the short term produce serious violations of thte d§hoth minorities
and other persons living in the country as well as a sense of not belonging to Myanmar. In the long
term, he forecast, the situation was likely to encourage and exacerbate secessionist movements likely
to be destructive of a mulathnic and multireligious nation (A/52/484, para51).
130 A/62/223, para. 55.
131 A/HRC/7/18, para. 78.
132 A/HRC/13/48, para. 86.
133 1bid., para.88.
134 A/64/318, para. 72.
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103. Importantly, for nearly three decades all Special Rapporteurs have stressed that
systemic impunity for human rights violations and abuses was a critical obstacle to the
realization of human rights in Myaranand had contributed to or compounded recurrent
patterns of violation&®

104. Allegations of serious human rights violations and abuses have continued in the period
since 2011. These are the focus of this report

Emblematic situation 1: Kachin and $han States

105. The Mission focused its fafinding work on three emblematic situations: the
hostilities and other military conduct in Kachin and Shan States and their human rights
impact; the crisis in Rakhine State in all its facets; and infringementbe exercise of
fundamental freedoms. In the context of the latter issue, it also examined the prevalence of
fhate .speecho

106. Since 2011, the decades old conflicts in Kachin and Shan States have escalated, with
episodes of intense fighting between that madaw and fethnic ar med
(EAOs), as well as incidents of n@tate armed groups fighting each other. In June 2011, a

17-year ceasefire between the Kachin Independence Army (KIA) and the Tatmadaw broke

down. In Shan State, the conflicts/kabeen characterised by a complex patchwork of armed

actors and shifting territorial control. The Mission has amassed information regarding the

conduct of hostilities in the context of several of these conflicts and their human rights and
humanitarian impct on the civilian population. It verified a number of incidents in the

context of these armed conflicts and confirmed consistent patterns of violations of
international law.

107. Despite attempts to sign peace agreements with some of the EAOSs sinceel/86dl,

groups have been ostracized from the peace process, and hostilities have continued even with
some parties to the National Ceasefire Agreement (NCA). The NCA was signed on 12
October 2015 with eight EAOs. Groups that have not signed include thhinKac
Independence Army (KIA), the Myanmar National Democratic Alliance Army (MNDAA),

the Tadang Nati onal handihe Arakani Aomy (AA)r Ampng th& NL A)
groups currently involved in hostilities in Kachin and Shan States, only the Shan State Army

South (SSAS)¥signed the NCA but clashes continue between it and the Tatmadaw, parallel

to the peace process. The Shan Statey-North (SSAN)38 has not yet signed the NCA.

The NLD-Gover nment has | ed a peace pRisoCesigys, t he
Panglongd; sessions have been held in August
Political Negotiation and Consultati Committee (FPNCC) is currently the most powerful

umbrella coalition of EAO&° attempting to unite these groups in their negotiations with the

central Government. Progress has been slow.

108. All EAOs operating in Kachin and Shan States share a commpanept, the
Tatmadaw. Most EAOs have forged cooperative links with each other. The AA, the
MNDAA, the KIA and the TNLA collaborate as the Northern Alliance (and are all member
of the FPNCC). The Tatmadaw is fighting with the KIA, TNLA, SSA SSAN and
MNDAA and with the Northern Alliance. Since November 2015, the-SS#d the TNLA
have also been fighting each other with the level of intensity rising to @ntemational
armed conflict. Various militia groups are also involved in the conflicts, mosthgalde the
Tatmadaw.

135

136
137
138
139

E,g.reports of Special Rapporteur Sergio Pinheiro, including A/61/369 (p&#8), in which he
discussed several manifestations of impurigo E/CN.4/1999/35, para. 78; A/62/233, para. 30.
Armed wing of the Palaung State Liberation Front (PSLF).

Armed wing of the Restoration Council of Shan State (RCSS).

Armed wing of theShan State Progress Party (SSPP)

The FPNCC is comprised of seven merbrganizations including the six armed groups active in Shan
and Kachin States: AA (United League of Arakan), KIA, MNDAA, TNLA, SSAand the United Wa
State Army (UWSA).
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109. The populations of Kachin and Shan States comprise various ethnic and religious
minorities!*® Many of these minorities have struggled for decades for greater autonomy and
against what they perceive to be a central governmenhésafavoured BamaBuddhists

politically and economically. These grievances

historic use of counterinsurgency tactics that directly affected the civilian population. The
Tatmadaw intentionally, frequently and systeigcally targeted the civilian population
because the Tatmadaw identified all civilians of an ethnic group as members of the EAO of
that particular group or in retaliation for attacks by the EAO against the Tatmadaw. Villages
were cleared and land was burned

110. The conflicts in Kachin and Shan States are also fuelled by the exploitation of natural
resources; land use and major infrastructure projects; and narcotics trading. Indeed, many
interviewees informed the Mi s ghemgonandthat t h
ordinary people were |l eft with few economi
i n war by | oi n Mgst partiemmtodhe gonflicts pre imvolved in illicit
economic activity, contributing to insecurity and eafing the human rights situation,
including by the appropriation of civilian land to conduct such activitfes.

111. Many reported violations have been committed within the context of the exploitation
of natural resources or development projects by somBepato the armed conflicts,
predominantly the Tatmada\? For example, an expert withess mentioned that the locations
of fighting in Kachin State follow the development of a national highitapther
interviewees asserted that the Tatmadaw targeted theaude they had witnessed illegal
timber exploitatio’® or that they were tortured because the Tatmadaw wanted information
on access to KlA&ontrolled amber exploitation zon&8Victims and witnesses of hostilities

in Tanai Township, Kachin State, in 2017daP018 said that the overall objective of the
Tat madaw operations was to fidestroy the
mining resourcesunder their control o.

112. Violations against ethnic and religious minorities in northern Myanmar are committe

in a context of severe discrimination on ethnic and religious grounds, often with persecutory
intent. This manifests, for example, in the destruction or ransacking of churches and religious
objects during military operations (and sometimes subsequentingreof Buddhist
pagodasy® but also in the use of ethnic or religious slurs during the commission of gross
humanrights violation®®and i n treat ment of pheuonpalhér.as |
exampl e, a victim report eauyslikghumans, Thayttreaaud a w
like animals. They look at us as if we should not even exist. Even though the name is Kachin
State, they dondét t hi nk > Krothdrvicim reported thatitheb e
Tat madaw sai d, fr Yeo U i Kkaec*Aideveralfintewigweasd also reported
that they experienced discrimination in the educational system. They claimed that in
governmentontrolled areas education was provided in Myanmar language and that they
idid not u n d%or tisat they couldhhardhynidentify or fully participate in the
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The peoples of Shan State include the ShanPRa | nt h a, Lahu, Lisu, Taungyo,

and Jinghpaw (Kachin), Shahinese (Han), ShaNi and Kokang. The peoples of Kachin State
include the Jinghpaw, Shan, Ruwang, Lisu, Zaiwa, Lawngwaw, Lachyit, iRakhid Bamar. Many of
the ethnic minority groups have substantial numbers of Christians among their members. Some groups
are predominantly Christian.

P1-031, QM014.

P1-022, QH089, S+003.

P1-013, P1022, P1026, P+032, P+039, P1048, Pt054, R-061, P+077, P+103, QHO80.

QM-018.

PI-039, P1048.

P1-054; see this chaptesection A.8. Emblematic incidents (Tanai).

P1-043, P1049, P1054; see this chaptesection A.8 Emblematic incidents (Tanai).

P1-032, P1049, P1104, St003.

DI-063, D064, D066, P003, P007, P+004, P1026, P+069, QH090, QHO96.

PI-087, QH094, P1031,DI-061
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educational curriculum because the teachers did not speak their ladtfUukTEe systemic
discrimination on the basis of ethnicity or religion that underlies the human rights violations
identified by the Mission warrants further investigation.

113. While the Mission focused its work on the situation in Kachin and Shan States, it also
received information on other areas, such as Kayah or Kayin States. For example, the Mission
was able to verify thaton 20 December 2017, Tatmadaw soldiers killed three Karenni
National Progressive Party (KNPP)/Karenni Army members and one civilian at a KNPP
checkpoint in Kayah Staté> The Tatmadaw soldiers held the men at the checkpoint and
executed them on the spotn®KNPP member managed to escape and is now in hiding. The
Mission has reasonable grounds to conclude that the victims were unlawfully killed because
they observed the Tatmadaw transporting illegally logged timber. The human rights situation
in Kayah and Kyin States and in other areas, as a consequence of the presence of Tatmadaw
troops and the militarisation of areas, warrants specific investigation.

114. The continuation of conflict and prevailing insecurity in Kachin and Shan States
provide strong reass to conclude that the kind of violations and abuses outlined in this
chapter are still occurring, warranting further monitoring and investigation.

A. Patterns of violations committed by Myanmar military and security
forces

1. Conduct of hostilities inflagrant disregard of civilian life and property

115. Since 2011, numerous reports have drawn attention to policies, tactics and conduct of
the Tatmadaw and associated security forces that have resulted in serious violations of
international law committeth the context of their operations in Kachin and Shan States.
These reports invariably point at the devastating impact of military operations on the civilian
population. The Mission is able to confirm patterns of attacks directed by the Myanmar
military against civilians and civilian or other protected objects, as well as indiscriminate
attacks. These have often been carried out in civilian populated residential areas and in the
absence of an apparent military objective justifying the use of these tactitagrant
disregard of life, property and the wélking of the civilian population. Attacks resulted in

the deaths and injuries of civilians. Widespread looting, as well as the destruction and burning
of homes and property, have often accompanied myiliperations. The picture that emerges

is one of a military that systematically fails to apply the fundamental international
humanitarian law principles of distinction and precaution, and shows sheer contempt for
basic human rights. This conduct was olsedrin most conflichffected areas, especially in

or around territory under the control of ethnic armed organizations, and throughout the period
under review.

116. Due to the nortooperation of the Myanmar authorities, the Mission was unable to

conductdie visits or to hear the Tatmadawds version
preferable to collecin situ information about some of the military operations and their

broader context, the body of information collected is sufficiently comprehensivésteons

and credible to enable the Mission to make solid findings.

(@ Legal framework

117. During armed conflict, international humanitarian law applies alongside international
human rights law. The key purpose of international humanitarian law is gcptio¢ victims

of armed conflicts and to regulate hostilities, in an effort to limit the humanitarian
consequences of armed conflit®dt restricts the means and methods of warfare that parties
to a conflict may employ and endeavours to ensure the piooteand humane treatment of
persons who are not, or no longer, takingjract part in the hostilities. The cornerstone of

154 DI-040, P+024.

155 K-135, P+039, P+048.

156 N. Melzer, International Humanitarian Law A Comprehensive IntroductigiiCRC, Geneva, 2016),
p. 17.
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(b)

international humanitarian law is the principle of distinction: the parties to the conflict must

at all times distinguish betweenvitians and combatants (fighters) and between civilian
objects and military objectiveés’ Attacks may therefore only be directed against combatants
(fighters) and never against civilians. A corollary of the principle of distinction is the duty of
parties tothe conflict to avoid or, in any event, minimize the infliction of incidental death,
injury and destruction on persons or objects protected against direct attack. This is the
principle of precaution: in t heakeatospdraitcet o f

attacking party and the party that is attack&d\ third cardinal principle of international
humanitarian law is the principle of proportionality. Thieans that it is prohibited to launch

an attack that may be expected to cause incidéogalof civilian life, injury to civilians,
damage to civilian objects, or a combination thereof, which would be excessive in relation to
the concrete and direct ntdry advantage anticipaté®.

118. It flows from the above that direct attacks against civilians are absolutely prohibited
and so are acts or threats of violence the primary purpose of which is to spread terror among
the civilian populatiort®* Indiscriminate attacks are also prohibited. These are attacks of a
nature to strike military objectives and civilians or civilian objects without distinction
because: (1) they are not directed at a specific military objective, (2) they employ a method
or means of combat which cannot be directed at a specific military objective, or (3) they
employ a method or means of combat the effects of which cannot be limited as required by
international humanitarian lai?

119. Violations of these cardinal rules of int@tional humanitarian law may amount to
war crimes. For instance, it is a war crime to make the civilian population or individual
civilians, not taking part in hostilities, the object of an attack. Other war crimes include:
making civilian objects the obgt of attack; launching an indiscriminate attack resulting in
death or injury of civilians or an attack in the knowledge that it will cause excessive incidental
civilian loss, injury or damage; seizing property of the adverse party not required byymilitar
necessity, and pillagé3

Findings

120. Based on the body of information and material amassed, the Mission concludes that
there is a pattern of Tatmadaw military operations, connected to the arméctsonKachin

and Shan Statethat are in vidhtion of the core principles of international humanitarian law.
The following key factual patterns were established.

Attacks directed at the civilian population or civilians, and indiscriminate attacks

121. The Tatmadaw intentionally, frequently and sysatically directed attacks against

the civilian population or individual civilians. The Tatmadaw has also systematically
engaged in attacks that were indiscriminate, either because they were not directed against a
specific military objective or becauseethemployed a method or means of combat that
cannot be directed at a specific military objective.

122. A regular and systematic occurrence, for example, is the attacking of villages in
Kachin and Shan States for the apparent sole reason that the relselentsto the same
ethnic group as a ©particul ar enemy fiethnic
members or supporters of that organization simply because of their ethnicity. Villages are

also attacked in retaliation for attacks by such groups sigdia Tatmadaw* This pattern

is noted across villages and towns in condliffected areas. The Mission received consistent
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ICRC/Customary IHL, rules 1 and 7.
ICRC/Customary IHL, rule 15.

ICRC/Customary IHL, rules 15 and 22.
ICRC/Customary IHL, rule 14.

ICRC/Customary IHL, rules 1 and 2.
ICRC/Customary IH, rule 12.

See ICC Statute, art. 8.

PI-026, P+043, Pt045, P1046, P+087, PI-101, St002
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accounts of Tatmadaw soldiers entering villages,
(often including the village administtor) at the centre of the village to question them on

their affiliation with armed groups or the whereabouts of such fighters, or any other

information regarding these grouj§sif villagers did not answer, they were beaten and/or

tied-up, and otherwisdlitreated or torture&® For example, a witness gave the following

account of an instance in 2012 when Tatmadaw soldiers entered her village, Nung Ong, in

Mongkaung Township, Shan State:

The Tatmadaw always wanted to gather information on the Shan arrnagdsgif

villagers did not have any information, the soldiers would tie people up and threaten

them. When they came to our houses, Tat madaw
anything about the Shan army? | f you do not a
happen with my neighbours. Soldiers used a rope to hit my neighbours and they tied

up their hands while pointing their guns at th&m.

123. Multiple accounts received indicate that the Tatmadaw does not specifically or
necessarily target locations whearen-State armed groups are based or active, but rather
launches attacks on villages because residents are of the same ethnic background as the
fighters, or because the villages are in the nearest location to a recent operation from the
armed group® One example is of a Tatmadaw operation in Man Lan village in Namhsan
Township in northern Shan State on or around 24 June'20le TNLA and the Tatmadaw

had been fighting in the area, but not close to the village. Tatmadaw soldiers bound, beat, and
threatenedtivilians with death, accusing them of supporting the TNLA. Soldiers arrested
about 20 villagers and it was reported that they deprived those who were captured of food,
water, and access to toilet facilities. It was also reported that the Tatmadaw soldiers
confiscated t he c°Rasitlentaaf Man Lanoibagd laer fpumdthee s .
body of one of the men who had been taken by the soldiéi$ of those taken by Tatmadaw

sol diers were Tabdang.

124. In another example, a victim reported that ttemiadaw used firearms and mortar
directly at a group of 13 women escaping from the fighting between TNLA and the

Tatmadaw in a village of Namkhan Township, i n Sh
mother, her sister and another child were hit by bulledfiagments from mortar explosions.
She sai d, fiEven though we were al/l women fl eeing

and s hai at us. 0

125. Another type of intentional attacks on civilians is the practice of Tatmadaw soldiers,
in the course of their ilitary operations, deliberately shooting at or otherwise targeting the
civilian population or individual civilians not taking direct part in hostilitiés. many
instances, the Tatmadaw has shot directly at civilians fleeing or seeking shelter, ordaunche
mortar shelling on a group of civiliadg.In Shan State, for instance, a witness reported that
the Tatmadaw twice attacked the village of Manwing in Namhkan Township, the first time
on or around 5 January 2016 and a second time around 25 February 120 ¥8tnEss said:

The Burmese soldiers entered the village, and they were shooting at the villagers who
were trying to run. They were not shooting at KIA armed men but at civilians. There
were no KIA men in the village, as their post was two hours awayoby 4

126. On many occasions, the Tatmadaw launched attacks on villages under the apparent
assumption that fightersf EAOs were present at such locations but without seemingly
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making any efforts to establish this ahead of initiating the attack or fa$isessing it in the
course of the attack. This is in violation of the rule that parties to the conflict must do
everything feasible to verify that targets are military objectie®uring subsequent
operations in villages and towns, the Tatmadaw did al¢é@ttempt to distinguish civilians
from military objectives. Such indiscriminate attacks resulted in civilian men, women and
children being injured or killed, with large numbers of civilians being driven away from their
homes and villages®

127. In many dacks reported, the Tatmadaw did not have a specific military objective

when targeting the villages. Sources informed
posts or bases were located far outside the villages under &ttkok.example, a witness

staed that the Tatmadaw had fired mortar shetlSar Yar Yangillagein Mansi Township,

Kachin State, in February 2013. He stated that there was no KIA base near the village, that

there was no fighting with the KIA or efforts on the part of the Tatmadaarget members

of the KIA: they merely shot at the villager§.As a further example, Nam Ha village in

Muse Township, Shan State, was reported to have been attacked on or arbaceérber

2016, both by mortar shelling and airstrikes by four jet figiplanes. The village was

composed of nearly a hundred households and had a population of over 500 villagers, with

no members of EAOs present during the attacks and with no wili@ry assets in the

vilage:i Ther e wer e no r ebelrmyjushcameyand\aitatkedatigee . But t
peop®?e. 0

128. Information therefore strongly indicates that airstrikes and shelling were used

h

h €

indiscriminately as a more gener al tactic in the

attacking the civilian populatioas a whole as opposed to being used against specifically
identified military targetsg®

Failure to take requisite precaution in attacks

129. Even in cases where information indicates that the Tatmadaw attack was in pursuit of

a specific militaryo b j ect i v e, for exampl e, the capture or
attack often still failed to respect the principles of precaufionhis is especially the case

when the attack occurred in densely populated civilian areas. Attacks were launched which

may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian

objects, or a combination of the three, which would be excessive in relation to the concrete

and direct military advantage anticipated.

130. For example, othe morning of 14 January 2013, two artillery rounds landed near the
centre of the city of Laiza in Kachin State, killing three civilians, all of whom were!fhen.
While the KIA headquarters are located in Laiza, a city densely populated by civilians, there
was no apparent specific military objective near where the shells impacted. The Tatmadaw
fired artillery from Hkang Hkai Bum military base, with the first round landing in front of a
civilian home, killing two civilians and injuring others. The seconchrbaf artillery landed

in front of another house close to the first, killing a child. In addition to the three persons
killed, at least four civilians were injured in the incident, including two women and two
children. A witness mentioned that the shraghiiebne of the children, a young girl, and that

she was paralysed as a consequéfti¢eredible information received indicates that the round
impacted near a busy street, deflecting most of the blast towards the house, and away from
the many people walkingn the sidewalks nearB3$
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131. This incident, as well as most other incidents involving the use of explosive weapons
in or around civilian areas examined by the Mission, did not show a pattern that would
indicate a legitimate attempt to target a specifidany objective!®>For example, to be used

with accuracy against a specific military target, artillery needs to have its fire planned and
directed. Initial rounds fired by artillery are often not on target, so adjustments need to be
made in ofdereftbedédforen the identified mil
not discernible in the cases examined. Apart from the fact that explosive weapons ordinarily
have widearea effect and are therefore likely to have indiscriminate effects in densely

populated areas, their use in such areas also commonly causes a widespread and predictable
pattern of har m. I n Kachin and Shan States,

populated residential areas have repeatedly caused the death and injuwilianiscand
significant damage to civilian building®.Opting to use bombs or shelling in such areas, in
particular where specific military objectives are unclear and civilian areas are densely
populated, will therefore often be indiscriminate and in ¥iota of the principle of
precaution in attacks.

132. Similarly, on 5 August 2017, in Maw Saung village in Kutkai Township in Shan State,
the Tatmadaw | aunched explosives from the
Shrapnel hit the woman lrer stomach and she died on her way to the hospitatcording

to the witness, the Tatmadaw had attacked the village because on the previous day the TNLA
had come to the area in the context of a drug elimination programme. The TNLA left the
village and chshed with the Tatmadaw on the outskirts. Subsequently, the Tatmadaw shelled
the village 188

133. Furthermore, information collected by the Mission also indicates that the Tatmadaw
has systematically engaged in hostilities with EAOs without providing ateegqu@einings to
civilians to allow them to evacuate the area targeted for military operations, or to take feasible
precautions during the course of the attdék&or example, in June 2017, the Tatmadaw
dropped leaflets warning civilians to evacuate prioaitstrikes on Nganga village, Tanai
Township, Kachin State, but Tatmadaw soldiers then partly prevented civilians from leaving
the area, shutting down most rout&s,

Destruction, appropriation or looting of civilian property and other protected objects

134. The Mission collected multiple accounts and other information regarding the

ai

tary t

Tat madawds widespread practice of attacking,

other protected objects as part of its military operati®nd/itnesses consistenthgported

that the Tatmadaw systematically pillaged
supplies and money? In addition, the Tatmadaw destroyed and ransacked civilian homes,
and sometimes schools, health clinics and churhes;luding by sedtng them on fire. In

many cases, the attacks were seen as targeted against particular individuals or entire villages
based on their perceived affiliation and allegiance to armed groups, seemingly merely
because they share the same ethniéity.

135. For example, a witness reported that Garayang village, Waingmaw Township, Kachin
State was entirely burnt by the Tatmadaw during an offensive attack against the KIA on 16
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June 2011. She fled to an IDP camp because of the fighting and, when she returned to her
village in 2012 to gather some belongings, she found:

136.

Nothing was left in our village. There were parts of my village that were entirely
burned down. The school was destroyed and so were most of the houses. | was not
able to recuperate any of our belongirfgsm our village'®®

Similarly illustrative, although falling outside the reporting period, a victim reported

that her village, Hoktai in Mongkaung Township, Shan State, was completely destroyed in
2009 by the Tatmadaw who had made a foray in theiarsearch of members of the Shan

ethnic
vi ol

137.

armed groups. As they couldtrimd any armed men, they burnaedl huts in the
|l age, starting with®ghesaidvi | |l age admini

For the houses that could not burn easily, Tatmadaw soldiers pgasaline all
around the house and then set it on fire. They used a stick with dry grass on the top,
poured gasoline onto it, set it on fire, and then threw the burning stick onto the houses.
There were 50 to 60 homes in my village, and these were alhS&tolt took the
soldiers only two to three hours to burn the entire village. Some villagers died in the
fire.197

Another victim reported that the Tatmadaw attacked his village near Waingmaw,

Kachin State in June 2011, and more specifically that:

138.

The Tatmadaw attacked and destroyed the villag® one has lived there since. |
heard from other villagers that the inside of the houses are a mess after the soldiers
ransacked them. | also heard that our village was burned down and there were many
bullet holes in the houses. Some houses were buraed there are landmines in the
village. Villagers had to leave everything when they fled, including the livestock.
These were probably eaten by the military. We had only taken a few items when we
left, as we thoght that we would leave only for a short while. But now all our
possessions are gone or destroy&d.

The Mission received credible accounts that over 200 churches have been attacked,

ransacked or destroyed since June 2011 in Kachin and Shan ®thteesssome of these
churches may have been used by EAOSs, thereby losing their protected status, it was not
possible to verify whether this applies to all 200 churches. The subsequent erecting of

pagod

as on compounds of some churches suggests that thesnobtivese attacks may have

been different®

Unlawful killings

139.

The Mission amassed a consistent and credible body of information establishing a

pattern of violations of the right to life, with numerous unlawful killings. These mostly occur

in the

context of military operations, as a consequence of indiscriminate attacks, attacks

directed at civilians, or the murder or extrajudicial execution of persons in Tatmadaw
custody. Unlawful killings also occurred in other contexts, without an immediajgparent

link to

hostilities, for example in the context of forced labour.

Legal framework

140.
forms

Under international human rights law, the right to life is a-derogable right which
part ofcustomaryinternational law®® The prohibition of therbitrary deprivation of

life is a rule ofjus cogensThis right protects individuals against killings by security forces.
It is a violation of the right to life when State officials deliberately kill a person when it is not
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strictly necessary to protelite. This includes extrajudicial killings or executions, whereby

a person is killed by, at the behest of, or with the acquiescence of State agents in the absence
of a judicial process. The State is responsible for violations committed bgtata actors
operating in support or as agents of State authofffies.

141. Life is also protected under international humanitarian law. Common article 3 of the

Geneva Conventionmohibitsi vi ol ence to | ife and person, in par:
of civilians aml personsors de combatA personhors de combais anyone who is in the

power of aropposingparty; who is defenseless because of unconsciousness or injury; or who

clearly expresses an intention to surreriefhe intentional killing of civilians or peosis

hors de combaif the conduct took place in the context of and was associated with the armed

conflict, constitutes the war crime of murder.

142. However, not all killings otivilians are unlawful under international humanitarian

law. Civilians lose teir protection for such time as they take direct part in hostilities
(although, in case of doubt as to a*®personbds sta
killing is unlawful if it isas a result of violations of the rules on the conduct of hiessiffor

example,from a direct attack against civilians, from an indiscriminate attack, or from an

attack against military objectives causing excessive loss of civilian life.

(b) Findings

Unlawful killings in the context of hostilities

143. The Mission amassed @nsiderablebody of consistent information drawing the

pattern of the Tatmadaw unlawfully killing civilians, including men, women and children,

during their numerousilitary operations or incursions into villages and town&athin

and Shan State®* These resul't from the Tatmadawds disr es
internationalhumanitarianlaw principle of distinction between civilians and fighters, the

Tat madawdés failure to respect t heystpmatichi biti on of
failure to take precautions in attacks to protect the civilian population. The manner in which

the Tatmadaw conducts military operations in civl@pulated areas necessarily results in

civilian casualties.

144. As presented above, the Tatmadaoutinely targets civilians and conducts
indiscriminate attacks. In many of the instances verified by the Mission, these have led to
unlawful killings. In none of these cases was there any indication that the civilians were
directly participating in hodities, that the attack was directed at a military objective, or that
sufficient precaution had been taken to minimize the impact on the civilian population.

145. For example, the Tatmadaw has shot at or shelled mortar directly at civilians,
including wonen and girl$® while they were fleeing and seeking shelter, resulting in
civilians being killed or injured® A witnessreportedthat on 11 August 2017 in the village

of KasungMogaungTownship, in Kachin State, the Tatmadaw shot and killed his friend as

he was trying to run away from approximately 200 Tatmadaw soldiers entering the llage.
Another example is the killing of Ja Seng Jagl4year old gir] by Tatmadaw soldiers on

13 September 2012 in Sut Ngai Yang village, Hpakant Township, Kachin Steehad

sought shelter with her classmates after hearing an explosion detonated by the KIA.
Tatmadaw soldiers stationed in the village started shooting as a response to the explosion.
Soon after, two Tatmadaw soldiers standing close to where she was sfidindirectly at

201 See A/HRC/14/24, pasad6(a) and (b).

202 |CRC/Customary IHL, rule 47.

203 E.g. ICRC, Commentary on tteditional Protocols, para. 4789, and ICRCMelzer, Interpretive
Guidance on the Notion of Direct Participation in Hostilities under International Humanitarian Law
(ICRC, Geneva, 2009pp. 7576.
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her and she was hit in the hip. She was severely injured and died as a consequence of the
shooting and the denial of timely access to medical €&re.

146. The Tatmadaw has also repeatedly launched mortar shelling and airstrikes on civilian
residential areas across northern Myanmar, throughout the reporting period. Explosives have
landed on omearcivilian homes, in populated residential areas, including in IDP camps,
killing and injuring villagers and destroying propefese attacks alsresulted in burning

of property and civiliansverekilled in thesefires 2%°

Unlawful killings of persons while in Tatmadaw custody

147. Manykillings reported to the Mission were committed while the victims were in the
custody of the Tatmada#? The Tatmadaw often apprehended and detainec?thamg then
guestioned them regarding their occupations and possible affiliations with armed groups, the
whereabouts of members or base€£80s or related matters. The questioning was often
undertaken usintprture or ilitreatmeng!?and the men were subsequently killed.

148. For example, at the end of June 2017, in Man Lan village, Namhsan Township, Shan
State, the Tatmadaw detained and tortured a man suspected of being a member of the TNLA.
When he deniethis, he was repeatedly beaten. His corpse was found the next day with a
TNLA uniform on?'3 Similarly, on 26 May 2017, in Mansi Township, Kachin Stdte

Mission corroborated that Tatmadaw soldiers executed three civilian displaced persons
their custog. According to information received, the three men were killed because they
were Kachin and as such suspected of being KIA menmbers.

149. The Mission received further credible and consistent accounts of civilian men, who
have been apprehended and detaimgdhe Tatmadaw, being found dead days or weeks
later?!5> For example, a witness explained how his father was detained by the Tatoradaw
the suspicion of supporting tH&SAS in 2011 in Loilen Township, Shan State, and was
found dead a week later in thadst:

In October or November 2011, at about midnight,sixelatmadawsoldiers came to

our home andletained my father. They also wanted to detain me, but | managed to
escape. My father was accused of prongdfood and shelter to the SSAalthough
thatwasnottrue They tied my fatherds hands wi
later, we had not received any news frbim, so we searched for him in the jungle.

We found his body at the bottom of a mountain. | did not see any bullet wounds; it
appearedthat he was beaten to death. His hands were still tied with a rope. | also

found other bodies that day; there wewed mor e ne x t. Alltthe peopfe f at her 6 s

killed were just regular farmer&8

150. Similarly, the Mission received credible reports of kiléng of two residents of the
Maing Hkawng IDP camp in Mansi Township, Kachin State, last seen on 31 January 2018
in the custody of the Tatmadaw. Their bodies were found in a grave on 8 March 2018 by
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local residents. Reports received suggest that tlrewaee civiliansputthey were foundn
KIA uniforms when their corpsesere recovered-’

151. The Mission also received credible reports of the Tatmadaw capturing or detaining
fighters of EAOsand subsequently killing thef# Those killed included men arwiomen.

For example, reliable reports suggest tbat16 July 2018, Tatmadaw soldiers arrested six
TNLA female medics and three TNLA fighters following clashes between the parties in
Namkham Township, Shan State. It was reported that one TNLA male figdseshot dead

on the spot while two others were wounded and managed to escape. The bodies of the six
women were found in a ditch nearby on 14 July 20M&terial examined by the Mission
shows me corpsewith a devastating head injur§.h e Mi s s i oandlysis poiotst@ n s i
two possible causemassive blunt force trauma or high velocity gunshot wound. Given the
context the latter seems more likeljultiple victims with single gunshot wounds to the head
suggests execution style killingéhe Mission also received reports of the women being raped
before being killed but was unable to verify these allegafitins.

152. Unlawful killings in Tatmadaw custodsire also widespread in areas where there is
no active fighting??° For example, one witness described the killing okbigear old brother
on 15 July 2012, in a village near Myitkyina in Kachin State. He said:

On thatSunday eveningd went to the church service with my brother. A group of five

Tatmadaw soldiers stopge u s , and asked, iwhere are you
Kachin?d When we answered that wemewere Kachi
They punched me in the fadehey confiscated our student IDs and asked where the

KIA post was located, and where the Kighterswere. We said that we did not know,

but the soldiers did not believe us and took us to the military camp. There they tortured

my brother with a heated knife, and they also tortured me. We were beaten with rifle

butts. | was crying and screaming. Thepeatedly asked us where the KIA post was.

Then they stabbed my brothith a knife in front of me and he diddtlosed my eyes

because | could not watch my brother die. They told me to remain there and they
carried my br ot her &snotkoot ywhe they tookhisbdidye r o o m. I
The soldiers told me that if | ran away, | would be kif&d.

153. Similarly, on 26 May 2017, in a government controlled area in Mansi Township,
Kachin State, where there was no fightih§,to 20Tatmadaw soldiers exeted threeachin

civilian internally displaced person$ about 25 to 30 years oldhe three bodies were found

a few days later, buried together in a small shallow pit. These men were reportedly suspected
of being KIA memberg??> On 29 May 2017, the threkodies were brought to Mansi
Township hospital for post mortem analysis and were returned to the familidge
afternoon. The Myanmardice Forceat Mansi Township opened a murder case. According

to information received, the post mortem results showrganjuries on all victims, including
multiple gunshot wounds, deep cuts on body parts, skull fractures and damage to eyes and
ears. In January 2018, a Myanmar military tribunal sentenced siR Big#t Infantry
Battalior??® soldiers tol0 years in prisorfior the killing of these mef?*

Killing of civilians during forced labour

154. The Mission also receivaedanyconsistent accounts of men and women killed by the
Tatmadaw in the context of forced labétrTatmadaw soldiers have intentionally killed
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individuals for trying to escapar for refusing to participate, or simply because they were
unable to continue working§® The following examples are illustrative:

A A witness described the events in December 2016 that led to the killing of one of his
neighboursin a village near Myitkyina in Kachin Statd5 Tatmadaw soldiers
approached the plantation where he was working, together with three other villagers:

The soldiers asked for our names, identification documents and some other basic
information. Initially tre situation did not seem too worrying. But then the soldiers
told us that we needed to go and work for them. One of the men, my friend who was

28 years old, said he couldndét go because he h

became angry and threated us. My friend tried to run away, but one of se@ior
officersshot him in the back and he fell. My friend died. Later, | saw the soldiers
throw his body into the river. The soldiers threatened us that, if we did not do as they
requested, they woukhoot us like they had shot my fri¢dd.

A Another witness explained that he saw how another individual was killed while they
were both engaged in forced labour in May 2012, inutownship, Kachin State:

We were forced to put up a fence, and to clearstirrounding area at a new military
camp. Another villager found the work very difficult. He could not walk, was very
tired, and he fell. The soldiers were very angry and told him to get up. Although he
begged them not to kill him, he was shot in the Head close range and dieé?

AIn another case, in January 2017 in Muse Township, Shan State, a witness described
an account of two villagers who were killed when they were no longer able to carry
the heavy materials:

More than20 villagers were taken bynhe military for portering, to carry things for
them. | heard after some returned 12 days later that they were not properly fed. Two
villagers were taken for about one month. One villager who was not able to carry
what he had been asked to, was beaten &hdénother villager who had become
weak was shot and killed. | saw their bodies when | had to retrieve?them.

Commonalities

155. In nearly all reports of unlawful killings received by the Mission, Tatmadaw soldiers
were the perpetrators. In some casaifitia groups were also involved? For example, on

1 March 2017, the Kachin Defence Army (KDA), working alongside the Tatmadaw, in
Kutkai Township, Shan State, allegedly killed ay24 a r old Tabdang man
number of others, apparently on saspn of their membership in an armed group. The victim

was shot in the back as he attempted to flee when the Tatmadaw and KDA #hetboece,

and was then stabbed. Ot her men were also
family at Lashio morgue few days latefs!

156. Victims and witnesses consistently describe how the Tatmadaw repeatedly targets
individuals of the same ethnic background as specific armed gi&Miben the Tatmadaw
believes an individual belongs to or sympathizes with an EACgdtis no proof beyond
sharing the same ethnicity of that EAThis specifically affects men between the ages of 18
and 40 years old, considered of fighting &jén addition to thecase<ited above, a witness
recountedor examplethat her 23year old hushnd was killed by Tatmadaw soldiers at the
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end of March 2016 in Manton Township, Shan State after the Tatmadaw intentionally shot
mul tiple times at her house.
a member of the TNLA and that théiouse was targeted for that read¥n.

She said her

157. The importance ahecounterinsurgency justification for its actions against civilians
appeargo be borne out by the care takenthg Tatmadaw to disguise civilianctims as
members oEAOs whenkilling them. Witnesses reporteahany cases where the bodies of
civilian men were later found in uniforms of &AO.2%° In onecase, a source attested that
her father, accompanied by another villageaistaken by the Tatmadaw on the way to their
farm in Bhamo Township, Kachin State, in late January 2018. A month later, their corpses
were found in a ditgtshowing signs of bullet wounds and in KIA unife/®

158. Tatmadaw killingsareoften brutaP3” For example, a witness reported that Tatmadaw
soldiers beheaded his father and then burned his body, apparently on suspicion of
collaborating with the KIA during the Northern Alliance offensive in Muse Township, Shan
State on 6 December 2038 Other witnesses ported that the Tatmadaw killed civilians in
public and/or in front of their family membet®.For example, a withessaidthat on 18
September 2014, the Tatmadaw beat her father and the village administrator to death, because
they were suspected of supfiog Shan ethnic armed groups. The beatings occurred in the
centre of their village, in Mong Hsu Township, Shan State, in front of villagers and the
families of the victim$4® Another witness reported that her father was killed by the
Tatmadaw in June 201ifh PutaO Township, Kachin State, because he refused to agree to
her marrying a Tatmadaw officer who she did not want to marry. Her father was beaten in
front of his family so severely that his stomach burst and he died as a result of his #ffjuries.
The mdher of another victim reported thaivhile her son was being tortured and
subsequently killed by Tatmadaw soldiers in a village of Namhsan Township, Shan State in
late June 2017, she could hear her soingrgut her name for hel{f?

159. The Mission receied credible reports of the Tatmadaw committing mass killings in

conflict prone areas in northern Myanmar. In one reported incident, the Tatmadaw detained

at least six women and five men on 25 June 20161y Mon village, near the stibownship

of Mong Yaw, Shan State, after hostilities erupted between the Tatmadaw and the TNLA.
Seven bodies were later found in shallow graves. In July 2016, a Tatmadaw senior general
admitted publically that five villagefsad beerkilled by the Tatmadaw during interrogatio

and that the perpetrators would be brought to justi&imilarly, reports suggests that a mass
grave containing the remains of 18 villagers, including ayearold boy, was discovered

in a forest near the Kokang village of Mung Lung Nam Hkye HMonekoe Township,

Shan State, on 20 December 2@l8ing fighting between the Northern Alliance and the
Tatmadaw?** Accounts indicate that the bodies were badly burned before they were buried.
The 18 villagers were reportedly detained by the Tatmadaw on 2&nNmr 20164

Torture and other ill -treatment

160. Similar patterns emerged for cases of torture and other formstdatiment, often
against women and children, not only men, to obtain information or confessions regarding

the activities of EAOs, ol s puni shment
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opponents. Torture and-iteatment were also used to coerce individuals into forced labour.
Conditions of detention often amounted teti#atment.

(@) Legal framework

161. Tortureand cruel, inbman and degrading treatment are prohibited under international
human rights la#® and under international humanitarian I#WT he prohibition of torture is
absolute: as a peremptory norm of international las ¢ogenjy it can never be subject to
derogation or exception, that is, it cannot be limited or repé&led.

162. Under international human rights law, torture is defined as acts that cause severe pain
or suffering, whether physical or mental; are inflicted intentionally; are committed for a
speific purpose; and involve public official, either directly or indirectly*® Acts considered

to amount to fAsevere pain or sufferingo for the
beatings, punches and kicks; rape, attempted rape and other formsabfvsalence; electric
shocks; deprivation of sleep, food or water; and administration of substances against the will
of a person deprived of libert{? Examples of treatment causing mental suffering includes:
mock executions, abuse of specific personalbpds) prolonged solitary confinement and
threats of death or violené®.To constitute torture the acts must be committed directly by
public officials or other persons acting in an official capacity, or be ordered or tolerated by
thent>? for a specific purpas such as extracting a confession, obtaining information,
punishment, intimidation, humiliation, coercion or any reason based on discrimittation.
Acts which fall short of this definition may still constitute cruel, inhuman or degrading
treatment or punishent (ill-treatment), which is also prohibited under international?dw.

The absence of the element of purpose is the key distinguishing factor between torture and
ill -treatment.

163. Under international humanitarian law, the definition of torture doeseuptire that
the pain or suffering be inflicted by or at the instigation of or with the consent or acquiescence
of a public official or other person acting in an official capacity.

(b) Findings

Principal victims

164. The Tatmadaw tortured men suspeatédbeing members or supporters of EAOs, or

who had participated in military operations. Torture victims were usually men between the
ages of approximately 18 and 40 years, considered able to participate in figttiagever,

older men, often village admistrators or community leaders, were also accused of
associating or collaborating with EAOs and subjected to toftéiferture victims usually
belonged to the same ethnic group as enemy fighters with whom the Tatmadaw was engaged

246 UDHR, art. 5; ICCPR, art. 7 and 10; CAT; CRC art. 37(a); ASH»d¢laration art. 14. Torture is
also prohibited under the Myanmar Penal Code (s-330, although the definition is not fully in
line with international law.

247 CommonArt cl e 3 of the Geneva Conventions prohibits dAcruel
upon personal dignity, in particular humiliating and d
persondors de combatSee also ICRC/Customary IHL, rule 90.

248 |CCPR, art. 42); CAT, arts. 2(2) and (3).

249 CAT, art. 1; see also A/HRC/13/39/Add.5, paras380

250 For further examples, see A/HRC/13/39/Add.5, para. 51.

251 United Nations Human Rights Committee, General Comment No. 20: Article 7 (Prohibition of
Torture, or OtheCruel, Inhuman or Degrading Treatment or Punishment), 10 March 1992, para. 6;

Communication No. 74/198Bstrella v UruguayViews adopted by the Human Rights Committee on
29 March 1983, paras 1.6, 10; see also A/56/156, para. 8.

252 CAT art. 1; United\ations Human Rights Committee, General Comment No. 20, para. 2.

253 These purposes of torture are expressly listed in CAT, é8ed also A/JHRC/13/39/Add.5, paras.
and 5871.

254 |CCPR, art. 7; CAT, art. 16; see also E/CN.4/2006/6, para. 35.

255 DI-066,P1-062, P+079, P+109, QH089.

256 DI-067, P+035, P1038, P+111.
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in conflict?>” Women werealso targeted by the Tatmadaw, and raped or subjected to other
forms of sexual violence as a method of toréSte.

165. In a typical example, a 2gear old male victim reported that he was tortured by

Tatmadaw soldiers for three days at a military camp imckl2016 in Kutkai Township,

Shan State. He was Tabang and was accused of bein
same ethnic group. He was detained with 18 other
over his body with a rope and a piece of firewoadd was burned with cigarette stubs.

Tatmadaw soldiers also poked his neck with a knife, making small cuts. The other detainees

were also torturee®

166. While most torture victims were adults, the Mission also received information on the
torture of chitiren?® One individual stated that, when he was 14 years old, in 2013, two
Tatmadaw soldiers beat him inside the monastery where he lived in Kyauyme Township,
Shan State. They used rifle butts to beat him, and interrogated him on the whereabouts of his
brother. The brother had deserted the Tatmadaw after he had been forcibly recruited by
them?6t

167. Information was also received of elderly persons being subjected to torture-and ill
treatment. For example, Tatmadaw soldiers tortured a man over 60 years®uguist

2017 in Kutkai Township, Shan State. The man, who was living in a camp for internally
displaced persons, was suspected of being a messenger for the?’PNIb&. victim was
tortured for more than 24 hours at his place of employment, and laterilg#beyrhase near

his village where he was transferred blindfolded. The Tatmadaw soldiers asked him where
the messengers for the TNLA were, and beat him severely, causing the victim to lose some
of his teeth. The victim was also tiegh with rope and hadoh wax poured on him. The
soldiers made the man kneel for hours on small sharp stones during questioning, broke his
arm and forced him to sleep on the injured arm overnifght.

168. Similarly, reliable sources have confirmed that a community leader inxtisssivas
tortured at a military camp near Muse town before being transferred to a prison in Shan State
in late 2017. At the military camp, the elderly victim was offered little food for several days
and severely beaten. Soldiers also placed dogs in hisocerrify him. The Tatmadaw
soldiers wanted the victim to admit that he was a KIA supp&tter.

169. Village administrators and community leaders were also tortured because they were
often the only individuals able to speak Myanmar langdé&geor example, on 10 January

2016 in Kunhing Township, Shan State, a victim reported that Tatmadaw soldiers detained
him with another civilian and the village administrator in a monastery. The Tatmadaw and
the TNLA had been fighting in the area. Their handse tied behind their backs, and the
Tatmadaw soldiers slapped them on the face and hit them on their chests. They also poked
them in the neck with a sharp knife. They were interrogated about the whereabouts of the

TNLA. One Tatmadaw soldier also thremte d t h e m: iif you do not tell u
men are, you wil/| dt%e and dig your own graveo.
Perpetrators

170. Tatmadaw soldiers were identified as perpetrators in most of the accounts of torture
in northern Myanmar verified by the Missiéfi.In somecases, they were accompanied by
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militias (Pyi Thu Sit)?®® or the Myanmar Intelligence Office (commonly referred to by its
Myanmar acronym SaYaP#}p, the branch of the Myanmar armed forces tasked with
intelligence gathering. All accounts of sexualised tortaported in the context of detention
were perpetrated by the SaYaPa.

171. Most torture cases were committed by Tatmadaw soldiers during military operations,
patrols or forced labour. For example, a victim said that soldiers tortured him in Shan State
in 2012. He was taken by Tatmadaw soldiers to their military camp along with three other
men. They were beaten and questioned about their connections with Shan EAOs. The soldiers

d

requested money for their release?which was pai
172. Another victim described how the Tatmadaw detained and tortured him while he was
fishing at a river next to his village in Tanai Township, Kachin State in December 2017. At
that time, the Tatmadaw had ar s.iThegidimaas t he icti
later taken to the military camp for the purpose of forced labour. He said:
Ten Tatmadaw sol diers suddenly surrounded me
the forest?0 | answered that | waota simple
believe me because | am young;y2@urs old. They beat me with a bamboo stick, and
also rolled the stick on my thighs which real
answered again that | simply work for my daily wages to survive, and that | had nev
joined the KIA. They took me to their army base where | was held captive for over a
month. We moved from one base to another, and | was beaten regularly. Every
morning, the Tatmadaw soldiers woke me up very early, beat me and forced me to do
various tags. | slept on the ground in the jungle without a blanket, | was always cold
at night?72
173. Torture and iltreatment were also perpetrated by the SaYaPa. For instance, a victim
described how he was tortured by the SaYaPa in June 2012, for approxinvedelly, at the
SaYaPa office in Myitkyina, Kachin State. He was subsequently accused of associating with
the KIA, pursuant to the Unlawful Association Act section 17(1). He said that the SaYaPa
tortured him, and forced him to say that he was a KIA member:
SaYaPa agents tortured me for about a week. They insisted that | was a KIA member.
I kept on repeating that I wasnot , but they

stomach with a hot knife, and poured hot wax from a candle on my face. They made
me eat gines and burned my arms with cigarette butts. They also made me kneel on
top of small stones for hours. They took two bamboo sticks and tied them in between
my legs. They stabbed me in the thighs with a knife. | have 15 scars on one leg and
five scars ontte other. They took turns to kick me in the chest. They tied me to a chair,
and beat me with a bamboo stick. | felt numb from the pain at some point. My vision
was blurred because | was beaten repeatedly. They also pushed on my eyeballs for a
long timei | felt like they would pop out. | really thought | was going to be killed.
They dug a hole behind the SaYaPa office and | thought they would throw my corpse
in it, So, | finally said that | was a KIA soldi&®

Purposes

174. Torture and illtreatment wereised either to obtain confessions that the victim was a
member of an EAO, or to elicit information related to hostilities, for example about the
locations, weapons, and movements of fight&Some victims were tortured while in the
custody of Tatmadaw #diers or the SaYaPa prior to, or frequently after, being detained
under the Unlawful Association Act, section 177%).
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175. Forinstance, a victim reported that he was detained and tortured by Tatmadaw soldiers
on 2 December 2016 on suspicion of detonatingexplosive on behalf of the TNLA in
Namhsan Township, Shan State. He said:

| was collecting wood in the forest when the Tatmadaw detained me. They beat me

unt il I was bleeding from the nose and ears. T
y ou d o iamsweRed thalt | was collecting wood. The soldiers thenugedny

hands behind me with a rope. | was taken with other villagers to a small hut in the

village, used as an army post. They kicked me in the head and accused us of

collaborating with the TNLA rad to have detonated an explosive. The Tatmadaw
commander said that al/l people of Tadang et hni
an ordinary man, a tea farméf®

176. Another victim gave an account of being tortured by Tatmadaw soldiers, along with
15 other civilians including four village administrators, on 15 December 2015 in Sumprabum
Township, Kachin State. The Tatmadaw and KIA were fighting in and around his village
when the civilians were apprehended by soldiers on suspicion of being KIA members and
taken to the military camp located nine miles away from his village. They were kept in the
military camp for one week, tortured andtikated. The torture included death threats and
beatings. He said:

We were tiedup with our hands behind our backs awd had to stand outside the
military tents. We were interrogated repeatedly and accused of being KIA members.

They insulted us constantly. The Tatmadaw said
do not answer, we wi || ki IKIAmegmberandwe r esponded
were simple villagers. They retorted, iYou hayv

a week, they asked us the same questions and we responded in the same manner, and
we were beate#i”

177. In other instances, torture and-tleatment wee instrumental in punishing and
dehumanizing members of ethnic minorities in Shan and Kachin States. The Tatmadaw
verbally denigrated their religions and ethnicities during torture seséfdtm. example, one
victim who was detained for a month from 16812012 said:

The SaYaPa agents asked constantly if | was responsible for explosives that were
planted in the Myitkyina area. Because | am Christian, they made me imitate Jesus on
a cross like the crucifixion. We were treated like animals because thegidaakon
Kachins?™®

178. In some cases, the Tatmadaw tortured civilians as retribution for battlefield casualties
inflicted against them by the EAG¥Many civilians were also tortured or-tleated to force

them to work for the Tatmadaw. This included children. Many victims reported that the
Tatmadaw apprehended them in or near their village in Shan and KachirtSidtey.were
tortured and/or iltreated and thereafter forced to work for the Tatmadaw. Other forms of
torture or illtreatment were also perpetrated while they were detained for forced ##&bour.

179. For example, a gear old child at the time of the incident reported that he was
tortured and ilttreated by Tatmadaw soldiers and then coerced into forced labour during three
days in June 2011 in Waingmaw Township, Kachin State. Most civilians from his village had
fled from the fighting, while he remained behind with approximately 10 ofliagers. The

child mentioned that soldiers questioned the men and when they were not satisfied with the
answers the victims were beaten more. One soldier hit the child with the butt of his gun and
he lost a tooth. Tatmadaw soldiers forced the 10 men kifdto dig holes and carry heavy
packs. On the first day, they were not given food or water to drink. They were given small
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portions of food and some water only in the middle of the secon@dayother adult victim

gave an account of how the Tatmadawrilated and subjected him to forced labour for three
days at the beginning of August 2011 in Kunhing Township, Shan State. He stated that the
Tatmadaw arrived at his village and asked the residents if they had seen members of the Shan
ethnic armed organdtions. The Tatmadaw subsequently detained and beat the victim, along
with other civilians, and forced him to carry heavy material. He was not fed properly and he
was kicked and punched when he did not walk fast en&gh.

Methods and techniques

180. The Mission received accounts of the Tatmadaw using various torture techniques. The
following techniques have been corroborated:

A beating with a bamboo stick or metal §%;

A laying bamboo across the shins of the victim, and standing or jumpingeén it;
A tying up hands and/or feet with rops;

A beating on several parts of the béy;

A hitting on the head with the butt of a firea?#;

A pointing a firearm at their temp#é®

A blindfolding;2:

A using death threats, instilling a justified fear of being kilP&d;

Akilling other detainees in front of victid

A performing sexual violence, including rafjé;

A using insults of an ethnic or religious natéfé;

Aburning the skin with a hot knife or cigarette stéts;

A pouring hot wax on skiff?

Aforcing nudity, fullyand partially2®

Aforcing to kneel several hours on the ground, sometimes on $f®nes;
Ajabbing the skin with a needle or sharp kriffe;

Amaking victims digndt heir Aownd graves,;
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A placing dogs inside or outside a cell to terrify the victitn.

181. The Mission received credible reports of other torture techniques, requiring further
investigation.

182. Perpetrators often used many of these torture techniques simultaneously. For example,
a victim mentioned that he was detained and tortured on 12 JuneaR@lRonastery in a
village near Myitkyina in Kachin State. He was suspected of being a KIA member:

| was questioned by many Tatmadaw soldiers fraghtUnfantry Division37. They

asked me my ethnicity and where | was from. The soldiers said that \slfager my

native village are all members or supporters of the KIA. | responded that | was never
a KIA member. They insisted and wanted me to admit by force that | was with the KIA.
The soldiers kicked me in the stomach and on the chest, and slappehetacet |

was beaten on the head with the butt of their guns. | was hit so many times on the head
and on my ears that | could not hear anymore and my face was very swollen. They hit
me on the head with a wooden stick until the stick broke. They toogsranié placed

them in between two bamboo tree trunks and then jumped on my legs attached to the

trunks until I could not walk anymore. | had to be dragged out by soldiers. | spent two
nights and three days at the monastery being tortéffed.

Locations

183 Victims reported that the torture and-tleatment took place in various places,
including in the SaYaPa office in Myitkyirf&but mostly in their own towns or villages in
locations including houses, forest arésnonasterie8? military camps® as well as
official places of detentio??® Most torture took place in or near villages and towns.

184. Usually, the torture ceased when the victims were transferred to official detention
locations3®® For example, a victim mentioned the torture stopped when heavesddrred to
Myitkyina prison from the SaYaPa office in Myitkyina, Kachin State in July Z&1.2.

185. Torture also often took place in military camps. A victim reported that he was tortured
while detained at a military camp in Mogaung Township, Kachin Statdugust 2017
shortly after the Tatmadawds incursion in
apprehended by the Tatmadaw under suspicions of being part of the KIA. He said:

| was taken to the military base and tortured by two soldierthiee days. We were

a group of tertivilians detained together, and there were 20 soldiers surrounding us.

| was beaten all over my body, especially on my back and chest. The Tatmadaw tied
my hands together behind my back with a rope. They also lacedeaaropnd my
neck. They asked me, iAre most peopl e
there were simple farmers. They repeatedly asked who in the village was KIA and beat
me more. The soldiers who were beating me told me that all Kachin menfarehi€l
Tatmadaw did not want to understand that we were villagers. They also beat me with
the butt of their guns and showed me a sword to scare me. They took a KIA uniform
and forced me to wear it. | never admitted that | was a KIA and kept on repeaing th

| was an ordinary mapt!
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Il -treatment while in detention

186. The detention conditions in which civilians, including men, women and children, were
held, while in the custody of the Tatmadaw, amount itvéthtment. Detention conditions in
formal and informal detention locations were sstandard?? Victims systematically
reported that they were given very little food, had no contact with their families and had no
access to health café.

187. The Mission also received a reliable and consistent boahfarmation pertaining to
inhuman conditions in forced labour settings, either at military camps or while the Tatmadaw
was moving their base of operations. Victims included children. Victims mentioned that they
were beaten when walking too slowly as pater because they were too weak. In addition,
civilians in the custody of the Tatmadaw for forced labour consistently stated that they ate
insufficiently and felt hungry, rarely had access to adequate drinking water, slept on the
ground with no blanket ahfelt cold, and received death threats. Victims were also subjected

to sexual violence, including rape, gang rape and threats of being raped, while being detained
for forced labouf** The following are illustrative examples:

A A survivor reported that 12 Tatmadaw soldiers came to her houMyitkyina
Township, Kachin State, in 20%hd threatened to take her mother away if she did
not go with them. She spent six to seven months performing forced labour in a military
camp neaher village. On one occasion, she was raped by a senior officer with another
soldier watching. On another night, soldiers told her to drink juice that caused her to
lose consciousness. She woke up without underwear next to a sleeping soldier, with
pain inher back, anus, vagina and thighs. A week later, she was taken to the same
senior officer but escaped before another rape was comrfitted.

AA girl who was 14 years old at the time of the events reported that the Tatmadaw
detained her for forced labour fitwree or four days at a military camp near her village
in Mongkaung Township, Shan State in 2011. She had to carry heavy bags and was
not properly fed nor had access to enough drinking water. One day she was beaten on
her legs because she asked a sofdiewatersé

A Another victim reported that in October 2011, in Waingmaw Township, Kachin State,
he was taken by the Tatmadaw to forcibly work as their porter. He reported:

They chained our ankles. We walked for five days carrying very heavy packages. The
Tatmadaw told us to walk faster and they slapped us, kicked us from behind. When we
were thirsty, we were not given enough water, and sometimes we could not drink at
all. We were often beaten with rifle butts and punchéd.

A Another victim reported the hutigting and dehumanizing itreatment inflicted on
him by the Tatmadaw while in their custody for forced labour. He was apprehended
on 15November 2014 in Kutkai Township, Shan State. He said:

We walked the entire night. We stopped and rested for brédkfasiext morning,
although | remained tiedp. After breakfast, the Tatmadaw poured the inedible
leftovers on a plate and asked us if we were huhgmp other civilians were detained

as wel | . The soldiers said thotedatavaend ofi ®ian ®e
The soldier said, ioh, this disgusts you?o0 |
rebel wondédt eat this?0 And then thkey started

spat on the food and theso did the others. Then they pointed a gumg head and
said Alf you donét eat, TweTawadawlaughedat you. 0 So,

312 See this chaptesgction A.5: Arbitrary deprivation of liberty and enforatidappearance
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me as | ate. After breakfast, they packed up
al so get this rebel to carry byamarrowhi ngso. Lat
streamandone of the soldiers made me drink muddy w
not a human, you shouv#¥#d do what the animals doc

A Another victim provided a detailed account of therdélatment he suffered while taken
for forced labour bythe Tatmadaw in late May 2014 in Manton Township, Kachin
State:

We were all required to carry very heavy burdens. We walked for three hours and

then reached a village on a hill. Those who d
soldiers. We were kicked asthpped on the head. They hit me from behind with a

rifle butt, and pushed me to walk faster. We spent the night in that village and we were

chained up by our legs. We were not given any food. We could just use our hands to

drink from streams on the royteut that night we were not given wat&r

4. Sexual and gendetbased violence

188. The Mission found that the Tatmadaw has targeted civilians, especially women and
girls but also men. Women have been subjected to abduction, rape, including gang rape, and
other sexual violence. There are also credible reports of forced marriage and sexual slavery.
In many cases, sexual violence was accompanied by degrading behaviour, including insults
and spitting. When women did escape, Tatmadaw soldiers would fregseauttch for them,
threaten and physically abuse their family, and destroy or steal their property. Sexual violence
against men has been inflicted as a means of torture, including to obtain information or
confessions from detaine#s.

189. The findings in thé section are based on 38 interviews with survivors, families of
survivors, eyewitnessegnd expert witnessesThe prevailing context of insecurity in
northern Myanmar, combined with culturally based stigmatisation and ostracism of sexual
violencesurvivors, and the continuing presence of the military and armed grawggest
significant underreporting?*

(@) Legal framework

190. Sexual violence is conduct of a sexual natur e
consent, often by force or coercidnder international human rights law, such conduct may

violate the right to security of the person, the right to be protected from torture and ether il

treatment, and other rights enshrined in international treaties. Rape, which consists of sexual

penetation without consent, is one form of sexual violence. Acts falling within the category

of other sexual violence include: attempted rape; forced prostitution and trafficking for the

purpose of sexual exploitation; sexual slavery; forced marriage or tathaini forced

pregnancy; forced abortion or sterilization; violent acts against the sexual integrity of a

person and other acts of a sexual nature that cause offence or humiliation (for example, forced

public nudity, demanding sex in return for favouesgigal harassmentj?

191. Rape and other forms of sexual violence are also prohibited under international
humanitarian law?? Depending on the circumstances, such acts may constitute war crimes,
crimes against humanity or genociée.

192. Violence against woen and girls, including sexual and gentlased violence, is also
a form of discrimination prohibited by the @¢ention on the Elimination of INForms of

318 QI-096

319 QI-098

320 Seethis chapter, section A.3: Torture and othetridlatment.

321 See also A/HRC/31/71, para..48

322 See e.glCC Elements of Crimes, arf(1)(g).

323 See Common art. 3 of the Geneva Conventions (prohiliitiagi ol ence to | ife and persono
cruel treatment and torture and fAoutrages upon persona

324 SeelCC Statute, arts7(1)(g), 8(b)(xxii) 8(c)(ii), 8(e)(vi); ICC Elements of Crimes, ari6)(b) para. 1.
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Discrimination against Women and is a violation of human ri¢gfhehe obligations of States
parties,including Myanmar, do not cease in periods of armed cofti&tates parties have

a due diligence obligation to prevent, investigate, prosecute and punish acts of sexual and
genderbased violencé’

193. Alimited number of legal protections from sexuatlajendetbased violence exist in

Myanmar domestic law. The Constitution guarantees equality before theéé maedom

from discrimination on grounds of gendé&t,and a prohibition of trafficking and

enslavement® The Penal Code, enacted in 1860, prohibiterand other forms of sexual

assault, though the definition of rape is outdated and legally vague and does not meet

international best practice standards. Pebdald e pr ovi si onidnappimgj mi nal i si ng
abduction, sl avery and Fof example,dhe prehibiton ofdhe ar e pi ecen
importation of women for the purposes of sexual exploitation is only applicable if the woman

is under the age of 21.

(b) Findings

Abductions, rape and sexual violence by the Tatmadaw

194. The Mission found a patteraf individual Tatmadaw soldiers or groups of them
abducting women and girls and raping, attempting to rape, or gang raping them in forests.
Parents, relatives and neighbours reported that they saw women and girls being forcibly taken
by the Tatmadaw and) some cases, saw or learned from others they had beerfiilled.

195. For example, a female victim recoudtinat in 2017, when she was-§&ars old, she

was sexually assaulted by a Tatmadaw soldier while cutting grass near her home in Tanai
Township, Kachin State. She stated that other girls experienced similar sexual assault,
including a friend who told her that she was raged.

196. On 20 February 2018, one woman reported being abduetdNam Byuvillage in

the amber mining area in TariBdwnshipby five soldiers on her way, and forced to walk

two hours into the forest to meet with a more senior officer. When she refused to take off her

clothes, three soldiers forcibly undressed her while two soldiers stood guard. The senior
officer raped herwhilée nsul ti ng her, telling the other office
you can have hero and telling the victim, Al wi I |
was targeted because she was Kachin and the Tatmadaw soldiers look down at the Kachin

people because of their different history, religion and langu&ge.

197. A survivor in Kutkai Township, Shan State, was abducted with her mother from her
farm and raped in the forest in 2011. Two Tatmadaw soldiers guarded her while another
soldier took heinside an abandoned hut and raped her. During the abduction and rape, the
survivor was also accused of supporting TNLA soldiers:

They pointed their guns at our heads, and they said that we had told the TNLA about
the position of the soldiers, and becaagthat, the TNLA had taken their horse. There

were about five or six Burmese soldiers. Then they took me to their military base. On
the way there, three soldiers took me to a small hut in the jungle. They asked me,

325 United Nations Committee on the Elimination of Discrimination against Wonfie@Ge ner al
recommendation No. 30 on women in conflict prevention, conflict andcposh f | i ct situationso
(CEDAWI/C/GC/30), paa. 34;i Gener al recommend altased violedt® againdt5 on gender
women, updating gener CEDAWKKE/BBpanad2d.t i on No. 190
326 United Nations Committee on the Elimination of Discrimination against Wonfie@Ge ner al
recommendation No. 28 the core obligations of States parties under article 2 of the Convention on
the EIlimination of Al F o r (CEDAVWIC/ATI28),pards.hl2nat i on agai nst
827 E.g. CEDAW, General Recommendation No. 30, para. 15, 23.
828 Constitution of Myanrar, s. 347.
329 Constitution of Myanmar, s. 348.
330 Constitution of Myanmar, s. 358.
331 Pl-003, Pt004, P+007, P+029, P+067, P+069, P+089, P+096.
332 PIl-063.
333 Pl-069.
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Aiwhy did you pass A% Imetssladjet Heom tthreatT NIL di

didndédt believe me and sl apped me. One sol
then raped me on the floor on a dry grass mattress. He ripped all my clothes off, so |
was completely naked

198. Another surviwr from Kutkai Township, Shan State, was abducted from her farm in
September 2012 by five Tatmadaw soldiers bearing guns. She was forced to work as a porter
and cook for the soldiers during the day. One night the senior officer asked her for a massage
andthen took his clothes off and attempted to rape her. The survivor was able to push him
off and escape even though soldiers fired guns in her diregtidmother survivor from

Kutkai was abducted from her house in 2011 by Tatmadaw soldiers who destrogbdher
before forcing her to carry heavy items to a military base. She and another woman were able
to escape that night after the soldiers had told the women they would have to have sex with
them33¢

199. Several witnesses across both Kachin and Shan S@atesexual abuse and rape
committed in military basé¥ or in the jungle®®® One witness described seeing 20 soldiers
surrounding two girls aged about 151®years old in the jungle in December 2017, in Tanai
Township, Kachin State:

The soldiers were punaig and slapping them. They pulled their hair. They pushed
them on the ground and tore off their clothing. The girls were naked on the ground.

200. The witness ran from the scene in fear and later learned that villagers had found the
bodies of the two girl&°®

201. Other witnesses personally knew women who had been taken away by the Ailitary,
women who had been raped, sometimes by several soldiers &t‘aarod women who had

fallen pregnant as a result of the rédffe@r had been killed after the ragg@ For example, in

2011, one source who was forcibly recruited for labour by the Tatmadaw in Kunhing
Township, Shan State, witnessed three Tatmadaw soldiers force a husband to work as a porter
while they took his wife to the forest and raped ¥ier.

Rape and sexdi@iolence in the home

202. There are consistent accounts of Tatmadaw soldiers, either individually or in groups,
attempting to rape women and girls in their hoAte¥/omen who were raped in their homes

or following abduction recognized the Tatmadaw insagenid the military uniform&'¢ One
survivor in Lashio Township in Shan State described how, in 2012, when there was fighting
between the KIA and the Tatmadaw in her area, a group of soldiers entered her house, killed
her parents and raped her:
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the Shan Human Rights FoundatiApril 2016); SHRF Update by the Shan Human Rights
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| was beaterwith belts and knives. Both my parents were killed. They were tied up

and burned Their house was set on fire by five soldiers. They took me outside the

house to rape me. | was taken by one man with three stars on his badge to the back of

the house. He béane with the butt of his gun and a belt. They wanted money and

were not happy because my family was Christian. The soldier ripped my shirt and cut

my trousers with a knife. Under the banana tree, he raped me on the ground. He

inserted his penis in my va@i and my anus. He inserted a banana leaf in my mouth

to make me stop screaming. | heard, dAlf you do
gum_347

203. In another case, on 16 March 2016 in Kutkai Township, Shan State, a Tatmadaw
soldier grabbed a victimlen visiting her home to buy a chicken. She told him she was three
months pregnant and asked him not to rape her. She escaped but he threatened to return the
following day. She reportethe incident to the village administratart she later learned that
Tatmadaw soldiers had beaten him to prevent an official report being*filed.

204. The Mission verified a welpublicised case involving two volunteer Kachin teachers,
Maran Lu Ra, and Tangbau Hkawn Nan Tsimo were attacked at home Kawng Kha
Shabukvillage in Kutkai TownshipShan State on 19 January 2015, the night that over 40
Tatmadaw soldiers arrived in the village. A couple staying nearby heard shouts at 1am in the

morning, but there was no responseyilegthen they kno
Other villagers saw several Tatmadaw officers picked up by a vehicle and leave the village
approximately four hours | ater. The two teacher s

naked from the waist down, lying on the bed in their home inspobblood, with blood

flowing from their vaginas. A military badge was found on the bed, but no forensic evidence

of the crime scene was collected by authorities. Later that day, the Tatmadaw Major staying

in the village threat drhed stcdh ofod He amalc Hibrue ng Wrosvno |
the Tatmadaw was accused of the criffes.

205. According to a source interviewed by the Mission, the doctor who examined the two
bodies at Muse hospital provided two contradictory medical reports. The firsit repo
concluded that approximately four perpetrators were involved in thearapenurder of the

two teachers. The second repavhcluded that there were only two perpetrators, only one of
the women was raped, and the military were not invol&eorensic aalysis conducted by

the Mission however suggests that the fuistim was attacked with a knife initially and
raped, then or simultaneously stabbed, after which she was bludgeoned as a.fiFa¢ act
second victim was initially assaulted with a knife,istg=sd and was repeatedly stabbed and
cut leading to death from haemorrhage; there is no disturbance of clothing from the material
analysed to indicate a completed rape.

206. The police investigation stalled before any court proceedings were initiated. The
Tatmadaw has prevented any questioning of its officers and has publicly declared it will take
legal action if its officers are accused by representatives of the viétims.

Sexual violence against men in interrogation or detention contexts

207. In addition to other forms of torture during interrogation and/or detention, the Mission
found credible accounts supporting a pattern of sexual violence perpetrated as torture or ill
treatment against men from Kachin and Shan States. All accounts of sexualigesl tort
reported in the context of detention were perpetrated by the Myanmar Intelligence Office

347 PI-117.
348 PI-057.
349 pPJ-037,K-1334a; Also, Shan Human Rights Foundati®agma Army kill villager in front of his
parents, then force over 1,200 villagers to demonstrat

Murng Yawng1 January @15); Legal Aid Networka nd Kachin Womends Association i1
Justice Delayed, Justice Denied: Seeking Truth about Sexual Violence and War Crime Case in Burma
(2016)pp.314; Aye NayKac hi n chur ch opotweadlesrsgdJulp20iSthersrest i gat e
US State DepartmerBurma 2015 Human Rights Rep@015), p. 2.
350 pJ-037; AIHRC/28/72, para.59.
351 hid.
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(commonly refered to by its Myanmar acronym ‘%aPa), the branch of the Myanmar armed
forces tasked with intelligence gatherifig.

208. For example, the Mission reived consistent reports regarding two survivors who
were tortured, including through rape and sexualence, in June 2012 by the S&@in
Myitkyina Township, Kachin Stat&.he survivorsvere physically tortured in other locations

while being questioned, including about membership of the KIA, before they were tradsfer

to and detained by the %aPas3% During the cotse of questioning by the ¥aPg both
survivors were forced to undresstilithey were nude and then penetrate each other anally.
The SaYaPa agents were watching the men as they raped each other, humiliating and
| aughing at tAren. ydhegn jasc Kidhae gurviyors weresbedginge s ? 0
for the rapes to stop butet were forced to continu&#

209. In a separate incident, arsivor reported attending a SaRa office in Myitkyina
Township, Kachin State, on 17 June 2012 to answer questions about a bombing in the area.
He was then arrested, detained and tortured b@tdonfessed to KIA membership because

he thought he would be killed otherwise. This included sexual torture such as rubbing his
penis until the skin was torn, peel ed and
hurting. I dondastkedw howas$ omgml hfi oin t he

210. Typically, for reasons of fear of stigma, emasculation and shame, reports of sexual
violence by male survivors are exceptional, but may not accurately reflect rates of incidence.
In northern Myanmar, thuse of sexual torture as a documented technique by authorities in

certain case¥f combined with the more widespread practice of physical torture perpetrated

along with forced nudity, requires further research and investigation to accurately identify

thefull scope of the use of sexual violence as a form of torture.

Sexual slavery and forced marriages

211. The Mission receivedwo credibleaccountsrelating to sexual slavery and forced
marriages in northern Myanmar. Thesecountsare consistent with psr United Nations
report$%” and suggest both practices may be more widespread than is currently documented.
In such circumstances, further investigation is required to determine the scale and nature of
both sexual slavery and forced marriage.

212. In one cae reporteda teacher in Bhamo Township in Kachin Std&lthat she was
abducted in 2012 on her way to school and taken to a military base for forced labour. One
night a soldier took her to the tent of a senior Tatmadaw officer. When she fought this
offi cer 6s att e mptedheoarms with eigatetee istyldsttner with the butt of

his rifle, knifed her neck and arms, and ultimately punched her so she lost consciousness. She
regained consciousness during the rape, and was again knockedsaimgsnby the

bl eedi
pain at

perpetrator. Thesurvivorwa s ke p't in the senior of ficerbs tent

penetrated repeatedly in the vagina, anus and mouth. She was threatened with gang rape if
she resistedAfter being raped, she was not allowed to bathd had to sleep with other
detainees on the ground with no blani&te observed other girls kept in similar conditions

by soldiers at the base, and said that three or four girls were repeatedly raped while she was
there3s8

213. The limited information orsexual slavery in northern Myanmar available to the
Mission does not lead it to conclude that its incidence is low, especially considering its

352
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prevalence in Rakhine Stat@There are good explanations for the limited information. The
close monitoring andestricted movement of sexual slavery victims and the physical injuries
caused by the frequency and severity of abuse they experienced lowers the rate of successful

escapes and thus of information becoming availahb

private quarters are less likely to be seen by others or identified as sexual slaves. The

survivorods observation of ot her sex sl aves

sexual slavery was not an isolated practice of the Tatmadaw forces &t bastase.

214. There are also credible reports of Tatmadaw soldiers attempting to abduct women to
forcibly marry them, including to more senior officers. These instances have been
accompanied by intimidation, serious physical violence and the kilfifegmaly members of

the targeted womai¥® For example, inJune 2011, Tatmadaw soldiers visited one

i ntervi ewe e dsKathio Btate anchaskBduher #ather if they could take her away
so that ayeneral could marry her. When her father refused, tlthess beat him so severely

that he died® There is information to suggest that certain Christian Kachin women are
targeted for forced marriage, but also that such women are covertly forced to convert to
Buddhism when they marry highesinking Tatmadaw oiers, or when their husbands are
promoted above a certain rank within the Tatmaéfw.

Threats and retaliation for escape

215. Women who either attempted to escape or fight, or whose rape was interrupted by
other events, were threatened by tharpetrators® including with deatti®* The Mission

found a consistent pattern that when women successfully escaped either during an attempted
rape or after rape, the perpetrator sol di

at t

er/ s S

searching for hef®including with his superior office¥#l n t wo cases, the survivor

at home was told to return the survivor to the military camp as soon as she returnééf home.
Such visits were accompanied by physigally
personal property including identificatiozards3®In one case, Tatmadaw soldiers destroyed

abusin

a survivords parentsd kitchen, beat her parents

week369

216. This pattern further reinforces the systematic character afctibd of victims from
their homes by Tatmadaw soldiéf$The involvement of senior officers to forcibly return
women to lowerranking soldiers reinforces the likelihood this is a widespread practice
endorsed implicitly or explicitly by senior Tatmadaw coanders.

Persecutory and cruel nature of the sexual violence

217. The investigation found a pattern of persecutory and derogatory behaviour
accompanying perpetration of sexual abuse by Tatmadaw soldiers against Kachin women,
including insults, spittingand physical abus®! One survivor recounted she was called a

AKachin bitcho and 38 Another durvieon said her pefpetratdrsu c k er 0 .

compared Kachin people to do3A further witness to the gang rape of two teenage girls
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(@)

by 20 soldiersinadr est heard the soldiers call the girls
torture you Kachin b%*tches until you are extinct

218. The brutality and cruelty of the sexual violence committed by the Tatmadaw is not

only present in reports of persecution. Bats of accompanying extreme physical violence

and torture, including by groups rather than individual Tatmadaw soldiers, reflect a

widespread culture of tolerance, if not an explicit policy, towards humiliation and the

deliberate infliction of suffering o civilians. Both the opportunistic and more calculated

commission of sexual violence against women and their relatives in their homes reinforce the

Tat madaw sol diersdéd confidence in, and enjoyment ¢

Sexual violeoe facilitated by insecurity

219. The Mission received credible reports of opportunistic and isolated sexual violence
facilitated by the prevailing context of insecurity that were not directly connected to armed
conflict®7® In these cases, sexual violenseai violation of international human rights law
when committed by public officials, at their instigation or with their consent or acquiescence,
but also when the State does not demonstrate diligence to protect persons from sexual
violence by norState agets and entities, including by investigating such acts and punishing
perpetrators in accordance with national F&v.

Arbitrary deprivation of liberty and enforced disappearance

220. The Tatmadaw has engaged in arbitrary arrest and detention, in masyaoasunting

to enforced disappearance. Men and women, and in some cases children, were taken from
their villages and detained for forced labour or because of suspected links to EAOs. Victims
havebeen held incommunicado in unofficial places of detentosmpériods between a day

and two years. Most were not informed of the reason for arrest, nor brought before a judge.

Legal framework

221. International human rights law enshrines the right to liberty and security of the person

and to freedom from artvary arrest and detentidf,las we | | as the Stateds obl
ensure that people arrested or detained are informed of the reasons for arrest or detention,

and arebroughtbefore a court promptly, regardless of whether this right of challenge is

exercised or no¥8 Freedom from arbitrary detention is a rule of customary international law;

it is even considered peremptory lajws(cogeny that is, it cannot be limited or deyated

from.37° An arrest or detention violates international human rights law if it is unlawful,

meaning that is not imposed on such grounds and in accordance with such procedure as are
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established by law® or is otherwise arbitrary in the sense of beingpiropriate, unjust,
unreasonable or unnecessary in the circumstafices.

222. Arbitrary deprivation of liberty is also prohibited under international humanitarian
law.382 Detention of civilians or other protected persons, other than for reasons and in
circumgances permitted by international law, is considered unlawful confinement. While
international humanitarian law does not explicitly address security detention of civilians in
the context of a nemternational armed conflict, its requirement of humanetitneat of
persons implies freedom from arbitrary deprivation of liberty and comparable protection of
procedural rights (for example, to be informed of the reasons and given an opportunity to
challenge the lawfulness of the detention).

223. Under the natioal law of Myanmar, both the Constitution and the Criminal Procedure

Code prohibit detention of <civilians3®f or more

t h

with a constitutional exception if such detention

for the security of the Union or prevalence of law and order, peace and tranquillity in accord
with the | aw i n t®&heCrimina Precedure Golde atlowsjudgeato!| i c
extend the 2our custody period to 15 days, or 30 days in the cas#asfces punishable

by more than seven years imprisonmé&nt.

224. Under Myanmar domestic law, the powers of arrest principally lie with the Police.
However, under the Criminal Procedure Code, Tatmadaw officers may also arrest or confine
persons forming parof an assembly that manifestly endangers public security when no
magistrate can be communicated with, but they must communicate with a magistrate when it
becomes practicable to do ¥6Furthermore, the State Protection Act, in force from 1975
until its repeal in May 2016, allowed Tatmadaw officers to arrest and detain any person when
ordered to do s o 3¥tAgyone talken ifitdastotymbythe TRnoadaw cdst

be swiftly handed over to police authorities.

225. The prohibition of enforced disaparances is a norm of peremptory lgug (cogenp
Enforced disappearances violate the right to liberty and security of the person and violate or
constitute a grave threat to the right to life, along with several other rights. International
humanitarian lev also prohibits enforced disappearan&sn enforced disappearance is
constituted by three elements: (1) a person is detained or otherwise deprived of liberty; (2)
the deprivation of liberty is carried out by State agents or by persons or groups ofsperso
acting with theauthorisation,support or acquiescence tife State; and (3p refusalto
acknowledge theleprivation of liberty or conceahg the fate or whereabouts of the
disappeared person, which place such a payatside the protection of thewa®
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(b)

Findings

Arbitrary deprivation of liberty

226. The Mission received widespread and consistent accounts of individuals being
arbitrarily arrested and then detained by the Tatmadaw throughout the reporting period, and
from across Kachin and Sh&tates. Many individuals were detained for the purpose of
forced labour. The Mission also received reliable and consistent accounts of individuals being
arrested and detained after the Tatmadaw were attacked by EAQOs, or during military
operations, becaust¢hey were suspected of being a member or supporter of the
organizatiort®® Individuals were seemingly arrested simply because they were in the vicinity

of a recent attack, or because they were from a village near to the incident, and of the same
ethnicity as the group in question. This appeared to reflect a mentality thatiatlirmls of

a given ethnicity supported the associated E&®or example, one victim from Mogaung
Township, Kachin State, who was detained for three days in August 2017, reported that
soldiers from the Tatmadaw repeatedly questioned him about who frowilldie was a
member of the KIA, refusing to believe him when he responded that the villagers were simply
Afordinary peopled, with one of the members
are member s of the KIA.DO

227. The victims of arbitrary aest and detention included ni&rand womer$?* In some

cases me¥ and village leaders were selectively targefédChildren were also detained,
because they were themselves suspected, were subjected to forced labour, or were detained
with their mothers®”

228. The Mission received accounts of maseests and detentiGPE For example, during
intense fighting between the Northern Alliance and the Tatmadaw in Monekoe, Muse
Township, Shan State, more than 100 people were arrested on 20 November 2016 and
detained byhe Tatmadaw in a military bag®.

229. The Mission also received credible information indicating that the Tatmadaw has
detained individuals, primarily or partially, in order to extract brit§égor example, one
male victim reported that he was arrested aheckpoint while travelling from Hpakant to
Myitkyina, Kachin Statén 2016 and asked for jade or money. He was kept overnight in a
tent serving as a makeshift lodk before being releaséd.

Duration and perpetrators

230. In most of the accounts geived, individuals were detained for several d&ys.
However, in some cases, individuals were detained for longer periods, of one month or
more#%3 One victim from a village in Kyethi Township, Shan State, reporting being detained
for two years in a forcechbour camp from 2015 to 201%.
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231. In nearly all accounts, Tatmadaw soldiers were identified as the perpetrators of
arbitrary arrests and detenti¢®h.The Mission also received credible accounts of militias
participating in arrests and detention alongsidenbers of the Tatmada#.Accounts were

also received of the SaYakdelligenceofficers being responsibié’

Lack of compliance with procedural safeguards

232. The Mission amassed a consistent body of information drawing a pattern of civilians
being etained in locations not officially recognised as places of detention, both in the context
of forced labour and because they were suspected of links with ethnic armed organizations.
Detained individuals were often kept in military bases or caffiggmetims in makeshift

lock upsi® and in SaYaPa office’8? Other places of detention included houd¥eand
monasteries? or in multiple locations in forest areas for example during forced labour
portering*s® In some cases, victims were initially held in the location where they were
arrested and then moved to military camps or SaYaPa offices.

233. The Tatmadaw also systematically detained individuals in these unofficial places of
detention without compliancwith procedural safeguards. Victims consistently told the
Mission they were not informed of the reasons for their atfdstr example, a female victim
reported how she was arrested, together with her two children, withoutdieémgreasons,

in Mogaung bwnship, Kachin State, in August 2017:

There was fighting between the Tatmadaw and the KIA. We ran away and when we
came back to the village there were soldiers everywhere. | was arrested with my two
children. | was taken to a primary school and put idassroom with a guardlhey

did not give us any reasons, they just locked us in all day. In the evening they took us
to the forest, and two days later they let ug'§o

234. Most victims were held incommunicado without being able to inform their families
of their location, had no access to a lawyer and were not brought before &tourt.

235. In some cases, individuals arrested and detained for suspected links to armed groups
were eventually brought to court and charged, usually under the Unlawful Asstxiatio
Act.#'8 However, in these instances this was after a period of being detained incommunicado
in unofficial places of detentiofi? For example one individual from Waingmaw Township,
Kachin State, reported how her relativeas arrested and held on a farm hbefdeing
transferred to a Police Station:

In 2016, my relativewas on the way to farm crops when he was sie@ by the
Tatmadaw. A friendold me they saw him tiadb with guns pointed at hinThe
soldiers were saying that he was a member of the KIA gndrather was denying

this. The soldiers asked for 3,000 Kyat in exchange for his release. We tried to gather
the money but they said it was taking too long so they took him to a farm nearby. Then
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he was moved to a district police station and held thererie month. Now he is in
prison 420

236. The Mission received information that, in some instances, individuals, including
children, who were transferred to recognised places of detention were still not afforded full
procedural safeguards, including:

A not being provided with information about the charges against them in a language
which they understanti?

A being held incommunicado; af38l
A being denied access to legal counsel until after their he®&fing.

237. The Mission received accounts of Tatmadaw soldierSa¥YaPaofficers forcing

victims to sign prenritten statements during detention. Victims reported different issues in
relation to these statements, including not being aware of the contents of thie statement

or document?* the statements wrongly asserting the individual had not been subjeet to ill
treatment’?> or the statements being admissions of d¢éfilEor example, one victim from a

village in Kyaukme Township, Shan State, who was arrested imsil®#p17 and held for

more than 24 hours, was made to sign a document with his thumb which stated that he was
ithe enemyo, was involved in political acti
activities?®”in the futureo.

Detention in inhuman calitions

238. Victims consistently gave accounts of inhuman conditions in unofficial places of
detention which could amount to-tleatment?® including being held for periods:

Ain inadequate accommodation, including in the open air without bedding;
Awithout access to adequate sanitary facilitfés;

Awithout adequate food being provided, including being denied %8agceiving
insufficient food or food of poor qualit{??

Awithout access to safe drinking water when needed, including being denied access t
water entirely or being allowed only a limited amount or only water that is ufiSafe;
and

A without access to health caféjn one account leading to dedth.

239. For example, a male victim from a village in P@alownship, Kachin State, who
was detainefbr six days in 2017 reported poor conditions and his friend dying in detention:

| was arrested by the Tatmadaw during a church festival with nine other people. We
had to carry rice between a military base and our village. We were given only a small
portion of hard rice to eat each day and felt hungry all the time. We could only drink

one cup of water per day and were not allowed to drink from the stream nearby. One
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day one of my friends was very sick with stomach problems and could not walk. One
of the sldiers kicked him in the stomach making it worse. We carried him but before
reaching the village my friend died. The soldiers said we were responsible for his
death and would be placed in jail and tortured because we had killed him. We
managed to escapaibafterwards Tatmadaw soldiers came to my house to look for
me and said they had opened a case against me for the death of my*friend.

240. The Mission was able to collect only limited information on conditions in official
places of detention, but credibleports indicate that individuals detained there were also
held in inhuman conditions, including in inadequate accommodation in overcrowded cells
with an insufficient number of bed%.The Myanmar National Human Rights Commission
has acknowledged that datees are kept in overcrowded conditions in several detention
facilities including in Lashio and Myitkyina prisofs.

Torture, il-treatment, sexual violence, and killings in unofficial places of detention

241. Detained individuals were frequenthybjected to torture and-iteatment while in
unofficial places of detention, in particular where the individual was being questioned on
suspected links to EACS or for either walking or working too slowly during forced
labour#4°Victims were also subjéed to racist, ethnic or dehumanizing inséitne victim

from a village in Sumprabum Township, Kachin State, described how 16 villagers were
arrested, detained and questioned during a period of fighting between the KIA and the
Tatmadaw in 2015:

In Decenber 2015, there was fighting between the KIA andTienadaw. Soldiers

entered my village and six villagers were arrested including two Vvillage

administrators. Soldiers also arrested 10 people from another village called Hka

Garan including two village adinistrators and took us all to a military base. The

sol diers interrogated us; they threatened to
accused us of being KIA soldiers. We told them that we are not soldiers and have

nothing to do with the KIA, we areigt villagers but they said we had to be KIA

soldiers and hit us with the backs of their guns and insulted us. Every day for a week,

we received the same questions and every day we gave the same #Aswers.

242. The Mission also verified that victims werdléd in detentior® and subjected to
sexual violence while in detentidft.

End of unofficial detention

243. In some cases individuals detained for forced labour or because of suspected links to
armed groups were released by the Tatma®ancluding following an intervention by
village administrators or upon payment of a sum of mdffeyowever, victims also seized
opportunities to escag®. For example, one female victim from Waingmawwnship,
Kachin Statereported how, after being detained for several thmion a military base in
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2012, she managed to escape one night, when the soldiers were drunk, and run away through
the foresti*

244. The Mission received consistent reports of Tatmadaw soldiers shooting at individuals
fleeing detentiort*® Two victims further reported being left behind to die in the forest by
Tatmadaw soldiers because they were unable to4#alk.

245. In some cases, those initially held in unofficial places of detention were subsequently
transferred to official places of @gttion*>*

Enforced disappearance

246. The Mission received credible accounts of disappearances, many amounting to
enforced disappearances carried out by the Tatmadaw and S&Y#&Paome cases,
individuals who were arrested and disappeared were later confirmed to have been in the
custody of the Tatmadaw or SaYaP%Active efforts were made to conceal the fate, or
whereabouts, of these individuals.

247. For example,Dumdaw Nawng ht, President of the Kachin Baptist Church in
Monekoe, Muse Township, Shan State, and his nephew andasgiastor Langjaw Gam
Seng,were called to a military base on Pécember 2016 and then disappedpéth early
December 2016, the pastors had shgwmnalists around their damaged church, which they
alleged had been hit by a Tatmadaw airstrike. News articles featuring pictures of the church
had been released in the weeks prior to their disappearance, with one article explicitly
alleging Tatmadaw respsibility, published on 23 December 20t6A mi ssi ng personds
report was filed with police on January 2017. On 10 January 2017, Presidential
Spokesperson Zaw Htay reportedly denied that they were detained by the military and
suggested they may have beaken by the KIA>On 19 January 2017, the Commanier

Chief, SeniotGeneral Min Aung Laing, confirmed in a Facebook post that the men were
detained by the militart” It was later confirmed that they had been detained in a military
camp, before being tnaferred to Muse police station on 24 January 2017, a month after they
had first been detained. During their detemtibey were coerced to sigonfessiong®

248. The Mission received credible examples of individuals who were searching for
disappeared ¢tims being given conflicting information on their fate by the authoritfes.

For instance, an individual searching for Laphai Gam, a villager from Muse Township who
disappeared in December 2016, wagortedlytold by the police that he had been arrested

by the Tatmadaw and would be released in a few days. When he did not appear a few days
later, the individual went to a Tatmadaw base and was told by a soldier that the victim had
been seen talking to the KIA and that the KIA may be responsible. Latehahey through

an intermediary that a Tatmadaw commander had indicated that the victim had been detained
and then released. The whereabouts of the victim remains unknown € date.

249. Another case involves Sumlut Roi Ja, who was reportedly arrested batthadaw

on 28 October 2011 from a field and detained in a military camp near Hkai Ban village,
Moemauk Township, Kachin State. She was reportedly arrested alongside two other
individuals who managed to escape. She was later seen in the military carap, Anmdy
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Commander stated she was detained and would be released the next day, but she did not
appear. Letters were sent to the Kachin State Chief Minister, copied to several other
authorities’®* and a habeas corpus petition brought before the Supremei€@d12. The
Supreme Court rejected the petition based on a case file from an investigation carried out by

the Northern Regional Commandds Base Strategic

Meik.*62 The Myanmar Government responded to a communication fromSpezial
Rapporteur on Myanmar and other special procedures mandate holders in 2013, stating that

personnel from the military post #fAdid not <carry

¢ a mfs3blowever, in a documentary film released in 2015, a soldier the military camp

in question, who was detained by the KIA, stated that the soldiers had left their camp looking
for food and had encountered Sumlut Roi Ja, and that their commanding officer had falsely
told the Northern Command that they had nottledir camp*®* No new investigations have

been conducted and her fate remains unkn§twn.

250. The lack of compliance with procedural safeguards for detention which should protect
against disappearances (see above) meant family members were frequentlye widahear
whereabouts of their detained relatives until they escaped, were released or were transferred
to official places of detention, which in some cases was weeks or month$§8latesther

cases, individuals arrested by the Tatmadaw never returneth@ndamilies do not know

their fate?$” For example, one woman from a village in Tanai Township, Kachin State,
reported that her husband disappeared after he went gold mining in January 2014. She was
told by witnesses that he was detained by the Tatmaudayril 2014 and taken to do forced
labour, but he has not been heard from stffcA victim arrested by the Tatmadaw in
Monekoe, Muse Township, Shan State in November 2016, and later released, told the
Mi ssi on, il was worri edutl dathoitf elv e’tiOtidei mer eny
individuals reported being arrested alongside family members, but leaving them behind when
they managed to escape detention and never hearing from them’again.

251. The Mission also received accounts of cases whereidngls were detained by the
Tatmadaw and, after family members searched for them, were found dead, often buried, and
sometimes with ropes binding their wristsln two cases reported to the Mission, Tatmadaw
solders were reportedly later found to be oesible for the killings??2 The Mission has also
received credible reportd the Tatmadaw committinkjllings of multiple individuals at the

same timeand the discovery of graves containing the remains of a number of indivitfuals.
These and other accoumezeived by the Mission point to a pattern of intentional concealing

of the remains of individuals who are killed during detentién.

252. In some cases family members or persons associated with disappeared individuals
submitted complaints to theuthorities about the disappearafiéélowever, others did not.

One individual told the Mission of being too afraid to complain, and it is likely that many in
this situation shared the same feitsIhese fears are not unfounded given the numerous
cases vefied by the Mission where the Tatmadaw threatened or brought legal charges
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against individuals reporting or alleging its involvement in violatit@hSome said they did

not see any point in filing a complaint with the police or Tatmadaw, and instead they
themselves searched for the missing pefst@ne individual from Loilen Township, Shan

St at e, told the Mission he did not file a compl
government does not care about us and the Tatmadaw are alihsneeis no juste for the

S h a“f? lis father wasrrested by the Tatmadaw2011 and was then missing for a week
before his body was found in the forest with his hands tied. The Mission also received
credible information that in one case, where two individuals weresimgisin Mansi
Township, Kachin State i8018, the Tatmadaw denied villagers permission to search for
them?& In another case, an individual told the Mission how she had to persuade her village
admnistrator to look for her a relativgho had been arresteg the Tatmadaw in Bhamo
Township, Kachin State in January 2018:

My relatvewe nt t o check the cattle amugthadi dnét come
they had seen hinied up and with Tatmadaw soldiers. We asked the village

administrator pemission to go ad look for him but he said it was too dangerous.

We inssted and eventually we were allowed to go. We found hisdmedmonth later,

facing down in a ditch. We cousge bullet wounds in himcki it looked like he had

also been beated!

6. Forced labaur and forced recruitment of adults and children

253. Forced labour is a common feature of life for many in northern Myafith@he
Mission verified a pattern of continuing systematic use by the Tatmadaw of forced labour,
including for portering, digging énches, guiding or cooking. Soldiers routinely arrived in
villages without warning and took people for forced labour, often for weeks at a time. Some
of those taken were required to fight for the Tatmadaw. The Tatmadaw recruited children
throughout the reprting period, although it has undertaken some efforts to address this issue.

(@) Legal framework

254. The International Labour Organization Forced Labour Convention 1930 (No. 29),

which Myanmar acceded to in 1955alwdledri nes forced
service which is exacted from any person under the menace of any penalty and for which the
said person has not offered himself voluntarilyo.

to suppress the use of forced or compulsory labour in &iritss within the shortest possible
period. Myanmar has also acceded to the International Labour Organization Worst Forms of
Child Labour Convention 1999 (No. 182), under which it is obliged to take immediate and
effective measures to secure the prohihiiad elimination of the worst forms of child labour
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29)0 (I'LO, Geneva, 1998). Some moderately positive i mp
reported from 2002 onwards, after greater engagement with the ILO began, suggesting the central

authorities no longer requisitied labour for major national infrastructure projects (e.g.

A/HRC/4/14, parad4; A/HRC/7/18, para. 33However, systematic forced labour by the military

reportedly continued unabated. See e.g. ILO Report on ILO Activities in Myanmar, 20 February

2014, . 320/INS/6(Rev.); AIHRC/16/59, para. 93.
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as a matter of urgency. Forced or compulsory labour is also prohibited under international
human rights law. Provisions to that effect feature in several human rights treaties ratified by
Myanmar: the IESC (art. 6.1), the CRC (art. 32) and the CRPD (art. 27.2).

255. The definition of forced or compulsory labour comprises three basic elements: work

or service, which is exacted under the menace of a penalty, and undertaken involuntarily.

AWor k or refereto alli typesdf work, service or employment, occurring in any

activity, i ndustry or sector (both public and pr
wide range of penalties used to compel someone to perform the work or service, including

penalsanctions and various forms of direct or indirect coercion, such as physical violence,

psychological threats or the ngayment of wages. Involuntariness refers to the free and

informed consent of a worker to enter into an employment relationship anc:éuom to

leave the employment at any tirffé.

256. International law permits some exemptions to the general prohibition of forced labour.

In addition to compulsory military service, prison labour and work in the context of

emergencies, the exemptions ina@utbrmal civic obligations and minor communal service.

Examples of civic obligations include compulsory jury service and the duty to assist a person

in danger. iAiMi nor communal serviced means servi
community in the directnit er e st of the community. It mu st be
primarily to maintenance work and, in exceptional cases, to the erection of certain buildings

intended to improve the social conditions of the population of the community itself; The

service mg t al so be Acommunal o0, t hat i s, in the direc
related to the execution of works intended to benefit a wider group). Importantly, the

members of the community which has to perform the services, or their direct represgntati

must have the right to be consulted in regard to the need for such séfvices.

257. Section 359 of the 2008 Constitution of Myanmar prohibits forced labour but allows

for exceptions (fihard | abour as a pgnedi shment for
t hereupon by the Union in accordance with the | a
the formulation is somewhat unclear, these exceptions appear to exceed the permissible

exceptions under international labour law and international human light®® The Towns

Act (1907) and the Village Act (1908), which gave broad powers to local authorities to

requisition labour from villagers, were repealed in 2012 and replaced with the Ward and

Village Tract Administration Law. This Law explicitly sanctiotie use of forced labour

(art. 27 asdoes the Myanmar Penal Code (art. 374).

(b)  Findings

258. The Mission found a pattern of systematic use of men, women and children for forced
labour across Kachin and Shan States, throughout the reporting peciodirig in areas of
the States not subject to active conflict. In many instances the Tatmadaw arrived in a village
and arrested many people who were then detained for forced labour, without warning or
consultatiorf®® Sometimes, villagers were taken diredtiym their homes# In some cases

483 Seelnternational Labour Organizatioii,] L O St andar ds -®henefwBroteceldndL abour
Recommendation at a Glance / International Labour Office, Fundamental Principles and Rights at
Work Branclo (ILO, Geneva, 2016).
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Myanmar of the Forced Labour Convemtio 1930 ( No. 29) oOpargskd5213. Geneva, 1998)
485 See e.g. Report of the Committee of Experts on the Application of Conventions and
Recommendations, International Labour Conference, 99th Session, 2010, p. 253, para. 11.
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forced | abor shall be fined either |l ess than one year
“"fAWhoever unlawfully compels any pealson to | abour again
punished with imprisonment, of either description for a term which may extend to one year,
or with fine, or with both.o

488 DI-057, P1019, P1081, P+083, P+084, P+095, St003
489 P1-081, P+084, P+094.

65



A/HRC/39/CRP.2

66

this was done in an organized fashion, such as house by4iboisehe basis of a quota for
each family!** through a list?? or with the cooperation of village leadé?$For example,

one individual from Namhsan Township, Shan State, recounted how 40 soldiers entered his
village in March 2013 and called a meeting of the village and then took people away for
forced labour?* Individuals were also taken for forced labour fréime areas surrounding
their villages while they were fishing or farming or running err&ds while travelling?°®

For example, one individual from Puta Township, Kachin State, described being stopped
by the Tatmadaw while travelling on a highway in kelry 2018, then being taken to a
military base and being required to dig trenches for eight dars.another incident from
2015, individuals were taken for forced labour from a camp for internally displaced persons
in Bhamo Township, Kachin Stat®.

259. Individuals stated that it was not possible to refuse to participate in forced t&bour,
and no compensation of payment was received for the la¥fdarsome cases, arrest for
forced labour was accompanied by destruction of houses and looting of pfépertigy
threats, including death threats, ortitatment against the individu@dt, or their family
members% For example, a teacher from Bhamo Township, Kachin State, described how she
was threatened and-iifeated while being tan for forced labour i2012:

| was on my way to work when four soldiers stopped me. The soldiers asked me where
I was going and | explained | was going to the school where | teach. The soldiers said

fifyou donodt need to teach any mor e, come with
school because the students had exams and needed their teacher. The soldiers got

angry. They pointed their guns at me and said
to foll ow us, if you donét come with us you wi

andmade me walk with them carrying heavy b&gs

260. While in some cases only men were taken for forced lal§oiuequently women were

also victims°¢ Children were also subjected to forced lab®uMost child victims were

aged 12 or oved®® but one victim fron Kutkai Township, Shan State, reported being taken
for portering on multiple occasions from nine years of age until she left Myanmar aged 27,
following an attempted rape during forced labour in 281¥ictims of forced labour also
included individuals sdiéring from health issué9 and elderly individual8! For example,

one child from Tanai Township, Kachin State, described how all the people in her village
were subjected to forced labour:

There is a military base nearby my village. Villagers are ofterefibto work for the
soldiers at the base, cooking, cleaning, building and doing other tasks. Even the
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children have to participate they carry small bricks for building and the elderly have
to plant trees and do other wotk

261. The location and duratioof forced labour varied. Many individuals were subjected
to forced labour at military basé&s,which in some cases were close to their villages.
Others were required to travel long distances through the forest with the Tatfadaw.
Individuals were also regred to cook for the Tatmadaw in their own hoP#esr, in two
cases, act as translators for the Tatmadaw.

262. Insome cases individuals would carry out forced labour during the day and then return
to their homes during the night§.However, in many casésdividuals subjected to forced
labour were not able to return to their homes until they were released or e3edjesl.
varied from a period of a d&¥,to a month or moré&tor in one case two yeat¥.Measures

were taken to try to prevent individuals escaping, including tying up their feet with éfains,
tying up their hand®* and threatening retribution if they escap®d/ictims also reported

that soldiers would shoot at those attempting to escapitapt For example, one woman

from Waingmaw Township, Kachin State, who was forced to act as a porter for one day in
December 2016, told the Mission, i decided
started to run, soldiers were shooting at usllidown a cliff and lost consciousness. When

I woke up | wa¥% covered in blood. o

263. Forced labour has beerammon feature of village life for many in Kachin and Shan
State$?8 One individual reported that in her village in Kutkai Township, Shan State, forced
labour happened almost weeRty Forced labour was so prevalentttia@other individual

from PutaO Township, Kachin State, told the Mission she did not know it was a human
rights violation until she left the country. In the words of a victim from Myitkyina Township,
Kachin State, who was taken for forced labour twice a month or more from the age of 12 or

13, fWe have done #¥his for our whole | iveso.

264. Individuals subjects to forced labour were required to perform a variety of tasks.
Many of those detained were required to act as porters for the TatrffAdawying heavy
packages including fo&#, clothes33and in some cases weap@hdorters would often have

to walk long dstances over difficult terrain and for multiple consecutive days. For example,
one individualfrom Shan State who wdsrced to work as a porter in December 2014
descibed being required to walgarrying heavy packs and weapons over a long distance
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from the south of Namhsan Township into neighbouring Manton Township, over four days
without any food’3> Other common types of work, carried out by men and women, included:

A Acting as guides to show soldiers the route between vifi#ges
A Digging trenches’

A Cleaning8

A Cooking®®

A Collecting firewoo&®

A Cutting down treet

A Constructing roads or buildings in military compouitéls

265. Individuals frequently had to perform a combination of different tasks. For example,
oneperson from Put® Township, Kachin Stateld the Mission about the tasks she was
required to complete when taken for forced labour on many different occasions:

In my village every family had to participate in forced labour. The soldiers came to
the village and they assigned responsibilitiesdohefamily. There was no way out.
They would register the names of the villagers who had to work. The military was
building a road, so we had to carry stones and heavy materials for them. We also had
to wash clothes, clean and cook their food. My parertgwsed as portefs$3

266. The Mission received repeated accounts that individuals subjected to forced labour
were made to walk at the front of the line when thamiBalaw wagravelling through the
forest in areas of active conflitt Some told the Missiothat they were put at the front to
act as fAhuman mine sweeperso, being the f
than the soldiers. Several victims of forced labour withessed other civilians being injured or
killed by landmines during forcelabour?#> Others subjected to forced labour were killed or
injured during clashes between the Tatmadand EAO$* The Mission received
information on two cases where individuals were forced to wear Tatmadaw uniforms while
walking at the front of the lindurther exposing them to attacks, death and injtiryictims

were also intentionally killed during forced labdtit.

267. Individuals subjected to forced labour were frequently also subjecteetreatment.

Most of these victims who spoke to the Missreported that they had been beaten during
forced labouf*° often for walking too slowl8?°or resting®%. Individuals were also subjected

to torture®s2 Women detained for forced labour were vulnerable to sexual violence, and
several victims told the Mission thtitey were subjected to rape and other forms of sexual
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violence by the military in this context. One woman who was detained for forced labour in
Bhamo Township in Kachin State in 2012 was kept as a sexual slave for up to seV@&h days.

268. There was also aomplete disregard for the humanity of the victims. Soldiers used
derogatory language, on ethnic or religious grounds, or dehumanising language against
victims 554 Others were subjected to death thré&tBor example, a female victim from Puta

O Township, Kahin State, who was subjected to forced labour for several days in June 2015,
reported being subjected to death threats:

The soldiers came to our house and asked for one person for forced labour. As | was

the eldest sibling | had to go. We had to carry edmgs which were very heavy. |

dondét know what was in them, the soldiers sai
ask we will kill you.o06 We werendét all owed to r
in the forest. We had to look for firewood and premdirmer. Even though we cooked

the food, the soldiers did not offer us any. In the evening we had to keep working. They

kicked us saying fiwal k faster, walk faster. o C
pushed him hard and he fell down. He got veeyy\angry. He beat me but said this

time he would spare my life because | had lots of work still left to do. I still have scars

from the beatingThe solders said that our lives were in their hands. That they could

do anything to usThey let us go but ghthey would be back as they had another task

for us. | felt that next time they might kill us so | could not stay in the village any

longer and | left. 1 will never forget this incident. Whenever it is getting dark |

remember it, | feel so overwhelmed avdred when | think about

269. Those detained for forced labour were kept in inhuman condft6Asnumber of
individuals told the Mission that, when detained for forced labour, they had to brinéfood,
were given insufficient food or food of poor aity®>° or were not able to eat at &&.
Individuals reported they did not have access to water when needed and#eptiia
inadequate accommodation, including in the open air without bedding and without adequate
sanitary facilities®*

270. Children detainé for forced labour were also subjected tdridlatment and inhuman
conditions of detentioff? For example, a child from Mongkaj Township, Shan State, who

was subjected to forced labour in 2011 when she was around 13 years old, described being
beaterafter asking for water:

In 2011, my father was taken for forced labour even though he was old and sick. They
did not give him proper food and drink. Two days after he returned home, he died.
Later | was taken for forced labour. | had to carry heavy bagshieee days. When

we asked for food, the soldiers got upset. | asked for water and they beat Mm@ for it.

271. Individuals subjected to forced labour were also sometimes required to fight or
participate in hostilities. Some individuals told the Missiort,tharing forced labour, they
were made to wear Tatmadaw uniforms or given gtfrisor example, one individual from
Kunhing Township, Shan State, reported how he was given a gun after fighting broke out
while he was doing forced labour in April 2012:

The Tamadaw were staying overnight in our village and then next morning they said
they needed porters and four of us had to go with them. While walking we encountered
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the SSAS and fighting started. The Tatmadaw gave me a gun and told me to shoot at
the Shan ddiers, but | did not know how to shodtrefused and the soldiers beat
me565

272. Individuals acting as porters were frequently forced to carry weaffoasd one
individual reported being required to load ammunition into weagéns.

273. In some cases reped to the Mission, individuals were taken from their villages for
forcible recruitment into the Tatmad&®.One of these individuals was a chifd Credible
information received by the Mission, however, indicates that the Tatmadaw have forcibly
recruited dults and children throughout the reporting pef@dwith regard to the
recruitment of adults, it needs to be examined whether these and other cases amount to forced
labour, or were imposed in manner that would render the recruitment unlawful or arbitrary
(for example, not prescribed by law; implemented in a way that is arbitrary or discriminatory;
functions and discipline of recruits not based on military needs and plans; or not
challengeable in a court of lawllhe Mission notes that efforts have been enamdaddress

the issue of child recruitmept In 2012, the Government and the United Nations signed a
joint action plan to end the recruitment and use of child soldie2018, it was reported that

the total number of released children since the sigofrige plan was over 9242 In 2018,

the Tatmadaw remained listed as a perpetrator of recruitment and use of children in the
SecretaryxGener al 6s report on children and ar med conf|l
in place measures to improve protectidrchildren during the reporting periéé.

7. Forced displacement, confiscation and destruction of property, and denial of
humanitarian assistance

274. The complete disregard for the interests and-tveihg of the civilian population in
Kachin and Sharstates, particularly, but not only, in areas of active conflict, is further
demonstrated by patterns of movement restriction and forced displacement; the confiscation
and destruction of land and property; and the denial of humanitarian relief.

(@) Legal framework

275. ltis a violation of international humanitarian law for a party to a-imbernational

armed conflict to order the displacement of the civilian population, in whole or irupbats

an evacuation is required fwotectthe securityof the civilians involved or because of

imperative military reasorfs? This displacement includes forced transfer caused by physical

force, the Athreat of force or coercion, such a
detention, psychological oppressior abuse of power against such person or persons, or by

taking advant age o f5Partiestoeacondict alse hageradutytoemsune nt o .

respect for their obligations under international law so as to prevent displacement caused by

565 Pl-011.

566 DI-063, D064, Pt022, P076, P+080, P+096, P+099.

567 PI-080.

568 Pl-012, P+016, P+080, P+081.

569 PJ-016.

570 K-070, K-072.

571 Children must neveboe recruited into armed forces. This applies at a minimum to those under 15
years of age. Voluntary recruitment of children 15 years and above into State armed forces is not
prohibited by international law though preference should be given to recruitieg ttosest to 18
years of age. See CRC, art. 38(2)(3).

52 UNI CEF, +fiseeercthyil dren and young people released by t
September 2018). Also, S/2017/1099.

573 AJ72/865, S/2018/465.

574 |CRC/Customary IHL, rule 129B.

575 ICTY, Prosecutor v. Staki, IT-97-24-T, Appeals Judgent, 22 March 2006, para. 281. This language
was adopted and appears in the footnote of the ICC Elements of Crime, art. 7(1)(d).
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their own acts®® Unlawful transfer, deportation or displacement of civilians in-non
international armed conflicts can constitute a war crime or crime against hufianity.

276. Even if ordering an evacuation is justified because relocation is necessary to clear a

comlbat zone, the party responsible for the transfer or evacuation must ensure, to the greatest
practicable extent, proper accommodation for t h
conditions of hygi ene 58 Disglacdd tpdrsons baadrghtty and nutrit
voluntary return in safety to their homes or places of habitual residence as soon as the reasons

for their displacement cease to exist.

277. ltis a violation of international humanitarian law if a party to the armed conflict, in

the context of athassociated with the conflict: (i) destroys or seizes property of an adversary,

unless the destruction or seizure is required by imperative military ne€€ssifyattacks

civilian objects, unless and for such time as they are military obje®fiv@is) appropriates

a town or villageds pr5 prdiv) fails to fespect thegpropedyn a | use (pi
of displaced persons, including failing to protect against destruction or the arbitrary and

illegal appropriation, occupation or use of propeoty possessions left behif#. Such

violations may constitute war crimes,

278. Underinternational humanitarian lawagies to armed conflicts are required to allow
and facilitate rapid and unimpeded humanitarian relief for civilians in need, and agadh br
when they: (i) impede access of humanitarian relief to civilians; or (ii) arbitrarily deny
consent to enable humanitarian relief operations; or (iii) restrict freedom of movement of
humanitarian relief personnel, other than temporarily when it isinsjly imperative
military necessity8

(b) Findings

Violations related to movement of civilian populations

279. The Mission received accounts of individuals being ordered to leave their village by

the Tatmadaw; being physically prevented from retynor ordered not to retuf® For

example, a man from Loilen District, Shan State, reported that in November 2011 the

Tat madaw came to his village and told the villag:t
you all need to leave the village immediatedyt her wi se we wi P¥Theburn your h
Tatmadaw soldiers later burned down his house, along with others in the \illagmther

case,the Missionwas told how, in February 2013, a village in Bhamo Township, Kachin

State, was attacked by the Tatmadaa five houses were burned down. The victim escaped

and later tried to return, but found that he was not able to go back because soldiers had closed

the entrance to the village and would not let civilians fFast.

280. Other individuals recounted that cofidnsin their villages had become so difficult

that it was impossible to remain or to return after they had fled attacks. The Mission identified
a widespread practice of attacking, destroying and looting civilian propgihgluding
intentional destruatin, or burning, of civilian housé® Victims returning after fleeing

576 Guiding Principles on Internal Displacement (E/CN.4/1998/53/Add.2), principle 5. See also,
ICRC/Customary IHL, rule 129.

577 Seechapter VIII: Crimes under international law.

578 |CRC/Customary IHL, rule 131.

579 |CRC/Customary IHL, rule 50.

580 |CRC/CustomaryHL, rule 10.

581 |CRC/Customary IHL, rule 52.

582 |CRC/Customary IHL, rule 133; Guiding Principles on Internal Displacement
(E/CN.4/1998/53/Add.2), principle 21(3).

583 See chapter VIII.C: War crimes.

584 |CRC/Customary IHL, rule 55 and 56.

585 PJ-026, P+042, PI-082, P1087, P+104, V-123, \-124.

586 PJ-082.

587 PI-026.

588 See this chaptesection A.1: Conduct of hostilities in flagrant disregard of civilian life and property.

589 D|-058, D066, P+026, P+029, P+049, P+080, P+082, P+086, P+087, QH092,QI-094.
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attacks on their villages found their houses and livelihoods destroyed, compelling them to
leave®*°For example, one woman from a village in Namkhan Township, Shan State, narrated
how herfamily tried to stay in her village, but eventually the village was destroyed and they
had to leave:

In December 208 and January 206 there were lots of planes flying overhead, and

we could heashooting and bombing. lIfanuary 208, the Tatmadaw attackemlr

village. Many of the villagers fled bute decided to stay. But February, Tatmadaw
soldiers entered the village. They arrested some people and then shot at us
indiscriminately as we were trying to flee. There was no KIA post in the villtge
nearest post is several hours awiayhey were shooting at civilians. We fled into the
forest. The next morning we went back, but our village was entirely destrepece

of the houses had been burned, others kicked down. The situation had become
insufferalbe and we had to leavé!

281. Another personwho left his village in Namturownship, Shan State, in 2012,
described how the intentional destruction of food supplies made survival difficult, forcing
him to move to a camp for internally displaced persons:

The Tatmadaw had a huge post in our area and there was lots of fighting. The military
would come and look for our rice stocks and destroy them. When aid agencies would
distribute provisions, the military would come and destroy those as well. They even
killed our pigs. We left because we had nothing toi g¢ae military was making it
impossible to survive in our village

282. The context in which the displacements occurred strongly indicates that there were no
imperative military or security reasons for Budisplacements. As explained above, the
Tatmadawintentionally, frequently angdystematicallydirected attacks against the civilian
population or individual civiliansand terrorized the civilian population, including through
killings, torture and sexualielence. These tactics and practices have fuelled -srgle
displacements in Kachin and Shan States during the reporting period and constitute a
complete failure by the Tatmadaw to observe its obligations under international law,
including to prevent diacement caused by its own acts. @aeson from Muse Township,
Shan St d&bae lives m mygvillagénowbecause the Tatmadaw were coming often

- no one wanted to live there anymore so they all moved out. It was not safe for men or
women and watill do not dare to go back®

283. The Mission further notes that the relocation and destruction of entire villages in
northern Myanmar was extensively reported in the period prior to 2011.

284. The Mission also received credible information ianidents where civilians who
wished to leave unsafe areas were prevented from doing so or denied safe passage, including,
in at least one case, despite the Tatmadaw itself having explicitly ordered the displ&ement.

In that incidentjn Tanai Township, ldchin State on 5 June 2017, the Tatmadaw dropped a
leaflet ordering the evacuation & June 2016f a large area, where an estimated 100,000

civilians resided, because the Tatmadaw would be
due to unauthorised mirgraffecting the environmef The text of the leaflet included the
following:

Within Tadang township é [list of 10 mines] é a

mines. Mining, digging and gold extraction not only negatively affect the environment,

590 pJ-029, P+080, P+087, Q+092.

591 pl-087.

592 pJ-035.

593 QI-095.

594 E.g. in 2010, the then United Nations Special Rapporteur on the human rights situation in Myanmar,
Tomas Quintana, stated that humanitarian and human rights grougedwedented the destruction
and forced relocation of over 3,500 villages and hiding sites in eastern Myanmar since 1996. See
A/HRC/65/368, para. 49; for similar figures, see A/61/369, para. 44 and A/HRC/4/14, para. 54.

595 K-063.7, K063.8, P1049, P+103, Se also this chaptesection A.8: Emblematic incidentSanai).

59 Copies on file with the Mission.
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butd so i mpact upon the ecosystem of the Ta
Tatmadaw will be carrying out area clearance operations in the near future.
Therefore, local citizens and temporary workers living in the jade naireto leave
the area by 15 June027.Anyone who does not vacate the area by the established
date will be considered an accomplice of the Kachin insurgent group, the KIA. During
the area clearance operation, the government does not wish citizens to die or be
injured. Therefore, we woulike to make this public announcement.
285. It is difficult to see the military necessity of such a broad order. The leaflet contains
implied threats and appears to merge civilians and fighters. In any event, the Tatmadaw also
did not ensure proper transfewacuation and accommodation for civilialmstead four of
the five exit routes were blocked and credible information indicates that some displaced
individuals were only allowed to leave on the condition that they did not travel to Tanai town
but rathe to Kawng Ra, which was unsafe and subject to active coffflict.
286. The Mission further received recent, credible information on one incident where the
Tatmadaw forced villagers who had fled to go back to their villages despite not wanting to
return dueo safety concern$® One person described how she and 160 others from Man We
and Hlaing Naung Hku villages in Hpakant Township, Kachin State, were detained by the
military for several days in April 2018, after fleeing their villages and were then ftwced
return against their wishes:
We fled our villages on 11 April 2018 and on the 12 April 2018 we came across the
Tatmadaw in the forest. They stopped us and asked us questions, they made us cook
for them and build a tentWe were getting ready to sleepewhthey made us move
again. They walked us to trucks and then drove us to a field. They made us stay with
them for five days and kept asking questions about the KIA. We did not have enough
food, only one meal a day. On April 2018, the commander said wkould go back
to our village. We didnét want to go back

forced us. The soldiers followed us back to the village to make sure we went back.
When we arrived at our village soldiers took our livestock and belongfihgs.

287. Following this, they left the village once again due to the continuing conflict, but were

not allowed to set up IDP camps by the Tatmadaw, so they stayed in a local church. Fighting
in the area later ceased, and the villagers wanted to return toviltege. However, the
Tatmadaw would not permit themteturn The Mission further understands that there have
been other incidents where displaced persons have been put under pressure to return to their
villages before they felt comfortable doing &8.

288. General restrictions on freedom of movement have also had a significant impact on
the ability of civilians to access livelihoods and basic sernfiédsormal restrictions on
movement include checkpoints, accompanied by documentation checks, ands&irfiew
addition, in one case in December 2016, residents of the town of Monekoe, Muse Township,
Shan State, were issued with cards to prove their residenceveaadnly allowed to enter

and leave if they were in possession of these é&ttigdividuals ato reported limiting their

own movements, including to farmland or tea plantations, because they were afraid of nearby
fighting or because of landmin&$For example, one person from Namhsan Township, Shan
State, reported that during fighting in Decemb@t 2 she could not go to her tea plantation.
Sheexplained that a curfew was in place from 6am to 6pm in their village and, if people were
seen outside after curfew, shots would be fired at #ie€@redible information received by
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the Mission also indicatdabkat individuals holding identity documents issued by EAOs have
been afraid to flee conflict areas, or return to check on property, for fear of documentation
checks or being stopped because of their ethrfitdity.

Land confiscation and violation of propertghts of displaced persons

289. Credible information received indicates widespread violation of the obligation to
respect the property rights of displaced persons. There is a practice of attacking, destroying
and looting civilian property after individisahave fled®” In some cases people left their
homes because of land confiscattétin othersthe Tatmadaw or other actors confiscated
lands after the individuals had fled and were internally displé€deor example, one
individual from Laukkaing TownshipgKokang SeHAdministered Zone, reported that, after

his village was attacked by the Tatmadaw in August 2013 and while the villagers were
displaced, the Tatmadaw took over their land:

One day in 2013, the Tatmadaw attacked our village. The village candftartalk to

the soldiers to try to stop the fighting but they killed hitrere was gunfire so we ran

into the forest to hide for one night. The next day we went back to the village but our
house was burned and all other houses in the village were ttowe so we had to
leave. After we had left, the Tatmadaw took over the farntfand

290. Anotherperson displaced from Waigmaw Township, Kachin State in 2011 explained
that her village is now abandoned and there is a new Tatmadaw postitfiéee Mission

has also received credible information that other actors, including corporations, have taken
over land of displaced individual¥&

291. Some internally displaced persons told the Mission that they did not know what had
happened to their landnd property as they had not been able to return since they were
originally displaced, which in many cases was several years é&tasplaced individuals

are concerned that they may be unable to prove ownership over their land should conditions
for retuns be established* There are many impediments to this, including: lack of formal
land ownership documents; documents being lost or destroyed during displacements;
possession of nerecognised ownership documents issued by ethnic armed organizations;
lack of recognition of customary forms of land ownership; and lack of tax receipts as
individuals were displaced and therefore unable to work the land. The situation may be
further complicated by the legal framework governing land ownership and resolutsrdof |
disputes’’s

292. Land has also been confiscated by or for the benefit of the Tatmadaw frem non
displaced individuals without any proper process or compensation, including in areas where
there was no active fighting in Kachin and Shan Staté¢sor exampe, an individual from
PutaO Township, Kachin State, reported how his land was taken in 2014

My land was inherited from my gregteat grandfather. We used to have only one
military camp in the area but more were built around 2002 and this was when land
confiscation started. Between 2003 and 2005 two whole villages were forced to move
by the Tatmadaw and the land was confiscated. In early 2014, a government official

606
607
608
609

610
611
612
613
614
615

616

DI-061, K-064, \-136, V-142.

See this chaptesection A.1: Conduct of hostilities in flagratisregard of civilian life and property.
PI-016, P+082, Q082

K-142.1, k143, P1010, P1055, Pt073, QF092, QM018, St002, V-144.See also this chapter,
sectionB: Patterns of violations and abuses committed by-8tate armed actors.

QI-092.

PI-052.

K-142.1, QM014, \-143.

P1-052, P1056.

PI1-031, V-143.

P1-031, P1048, QM 014, V-145, see also, Durable Peace Prograniisplaced and Dispossessed,
conflictaffected communities and their land of origin in Kachin Stistay 2018).

P1-032, P1048, P+077, QI078, V-143 see also, Human Rights WatthNot hi ng f or owur
Impact of Land Confiscation on Farmers in MyanrGarly 2018).

Lando,



A/HRC/39/CRP.2

called me and showed me a letter. He said my farmland would be confiscated for

fisecueraistoynsr. 0 The Il etter said | would not be

official said all lands belong to the government. | could do nothing and there was no
compensation they just took my lan@’

293. Individuals consistently reported that in their ks they were required to provide
food or cook for the Tatmada$f or that the Tatmadaw would come and take their food or
livestock as they wished, placingcanstant strain on the their resources and ability to
survive®® For example, one individual from dthgkaung Township, Shan State, described
how villages had to give food to the Tatmadaw and witnessing them taking food from other
farmers:

A military camp was not very far from our village. Each villager had to take food to
the Tatmadaw we took it inturns. Sometimes my mother had to cook for the soldiers
too. One day | took some chickens to the military base but they said | arrived late.
They kept me and made me work for them. | worked for five days in the military base
and then for five days | walkedth them from village to village. Each day | saw the
military take food from farmers. One farmer begged to be given his food back but they
just hit himg20

294. | n some cases, the Tatmadaw woulfFoal so
example, oneindividual from Laukkaing Township, Kokang Sélfiministered Zone,
described how soldiers would come regularly, as much as once a week, and stay in one of the
village houses. The villagers would have to cook for the soldiers and would sleep in
nei g h hauses ardn the forest until the soldiers $#&ftln 2015, this became more

tempor a

frequent and eventually the soldiers confiscated
grow vegetable%?
Arbitrary denial of humanitarian relief
295. The Mission has amasd a large volume of credible information indicating that the
Government and Tatmadaw have consistently arbitrarily denied consent for humanitarian
relief operations and restricted the movement of humanitarian relief personnel for long
periods. For examp| in June and July 2015, fighting between the KIA and Tatmadaw
displaced around 1,400 individuals in Sumprabum Township, Kachin State. Despite
displaced individuals lacking sufficient access to adequate food, shelter, drinking water and
medical suppliesand repeated requests for access to providesdifeng humanitarian relief
from local and international organizations, no access was granted until January 2016, more
than six months latéf?
296. Access for humanitarian relief operations to persons in reed significantly
deteriorated during the reporting period, and is now at its lowest point in fours¥ebos.
deliver relief, conduct assessments, or carry out other activities, international humanitarian
organizations are required to seek travel authtidesvia a complex system involving
sever al |l ayers of authority, both c¢*®The | i an and mi
United Nations have not been granted travel authorisations to deliver humanitarian relief to
617 I-082.
618 PJ-016, P+020, P+058, P+081, P+093.
619 DI-072, P1010, P+015, P+020, R-074, P+111, Q+O78, Q+O8O0.
620 p}-020.
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623 |bid.
624 K-063.30.
625 K-064, K-069.1.
626 QM-002.Interlocutors informed the Mission that, while the process varies to some extent, travel
authorisations are generally sent to an organizationos
organization). The line ministry forwards requests to the Presides  Of f i ce THeor a deci si on.

Presidentds Office asks the opinion of the Ministry of

in some cases the relevant state governments.
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the more than 40,000 interhatlisplaced persons in areas beyond government control since
June 2016. They have now had no access for more than two years, despite previously having
had access to these areas, with indications that the needs of the most vulnerable displaced
persons ar@ot being met#?” The Government has proposed that individuals cross conflict
lines to access assistance, which would require displaced persons, the majority of whom are
women and children, to undertake repeated long and dangerous journeys across conflict
affected area®® Organizations requesting permission to undertake relief operations to these
areas have reportedly been told that, if they want access, they should tell the ethnic armed
organizations to sign the National Ceasefire Agreefiiént.

297. In Governnentcontrolled areas, the international staff of international humanitarian
organizations are granted travel authorisations primarily for urban centres, with the result that
they are unable to access the majority of displaced individuals who are locaitftelin
areas?® National staff have also been subject to increasing restrictions.

298. Requests for authorisation to travel to deliver humanitarian relief are often refused,
without reasons, or no formal response at all is recéd@&istributions of lifesaving relief

items are routinely blockeéd While local organizations have some access to both
Government and negovernment controlled areas, they face increasing restri€fiamsd

are also unable to access certain af#ds.some cases, even when travatharisations are
granted, the Tatmadaw prevents deliveries being carried out, including in areas where there
was no active fighting?®

299. The Mission has also received credible information that humanitarian relief personnel
in Kachin State have been foalty threatened with prosecution under the Unlawful
Associations Act, after travelling to a ngovernment controlled area in 2018 to provide
relief, and have been told not to travel to the area in fGttite.addition, the Mission has
received one repoxf individuals being beaten and prosecuted after they tried to deliver
humanitarian reliefs”

300. On the ground, the denial of humanitarian relief means displaced persons are left
without adequate shelter for long periods, including in difficult weatheditions, such as

during heavy rains, and face food shorta§&she Mission corroborated an incident in April

2018 in Tanai Township where 2,000 individuals, from Sut Yang, Sut Ya and Awng Lat
villages,were trapped in the forest for nearly a month, in dire conditions, without access to
assistance. Those trapped included pregnant mothers, children, elderly people and sick and
injured individuals’®® One villager recounted the difficult conditions which tedhe deaths

of two children:

On 11 April 2018, there were airstrikes and shelling on our village. We fled into the
forest. We thought the shelling would stop but it was continuous. We ended up staying
in the forest for four weeks. We moved several teeause of shelling and we were
afraid of the soldiers who were behind us. Sometimes there were drones and planes
overhead, but they did not provide any assistance, they were just watching us. It was
difficult in the forest. In the place where we stayadtffe first three days, there was

no water because the streams had dried out. Later, we only had access to dirty water,

627
628
629
630
631
632
633
634
635
636
637
638

639

K-069.1, \A155.

K-069.1, k069.2,QM-002; A/HRC/34/67, para 52.

QM-002.

K-069.1, \*156.

Ibid.

Ibid.

Ibid. K-142.2, QM014, V-157.

See also this chaptesection A.8: Enblematic incidents (Tanai).
V-147,V-308.

K-146.1.

K-146.5.

K-063.30, P1029, P1030, P1103, V-156. See this chaptesectionC: Impact of conflict, violations
and abuses on civilians

See this chapter, section A.8: Emblematic incidents (Tanai).



A/HRC/39/CRP.2

and many people became sick with diarrhoea. Three women gave birth in the forest,
but one of the neworn babies died at 20 days oldnéther fiveyear old girl died
while her mother was carrying her. We faced many hards$Hips.

301. The lack of humanitarian access has led to dire conditions in some camps for internally
displaced persons, contributing to trafficking and raising other gtioteconcern$*! One

young woman, who spent three years in a camp for internally displaced persons in a non
government controlled area of Kachin State before leaving the country in 2014, cited the lack
of food as the main reason for her decision to leave:

| spent three years in the camp but then the Tatmadaw blocked all humanitarian aid.
After that, each of us would only get 4kg of rice per month and there was almost no
other food, only rice. Because there was no food, | had to leave and went to Thailand,
and then Malaysi&*?

302. The Mission received credible information that a convoy of vehicles from the
Myanmar Red Cross was attacked on 17 February 2015 and for a second time on 21 February
2015in Kokang SeAdministered Zone, Shan St&téThe attacks caed several Red Cross
personnel and civilians to be injured, with one Red Cross volunteerdigtey from the

injuries he sustained during the attaksThe Government reportedly stated that the
MNDAA was responsible for the attacks, which was deniedheygroup®*® It was not
possible for the Mission to verify which party to the conflict was responsible. Following the
first attack, Kokang SelAdministered Zone was placed under martial lawntil 17
November 2015 Humanitarian access to the 80,000 indialdudisplaced by fighting
between the MNDAA and the Tatmadaw was not granted until July 20TGe Mission
received allegations that serious violations had taken place in the area during this period but
was unable to verify theff

303. The Mission alsaeceivedone report of Tatmadaw soldiers intercepting and stealing
shipments of medicines intended for internaligplaced persons, but it was unable to verify
this 849

304. The Mission receivedredible accounts of the Tatmadaw denying or delaying access

to medical care for injured civiliarf8? In one weltknown case, verified by the Mission, on

13 September 2012, a Tatmadaw Battalion Commander said that Ja Seng hygaadd

girl who had been shot by the Tatmadaw in Sut Ngai Yang village, Hpakant Tgwnshi
Kachin State, could not be taken to hospital until all soldiers had left the village. They left in
groups of five to 10 soldiers at a time, taking over an hour, before she could be taken to the
hospital®®! In another case, an individual described how her village in Namkhan Township,
Shan State, was attacked by the Tatmadaw in May 2017 and afterwards she had to negotiate
to collect the injured residents and take them to the hogfiealan attack on herllage:

Afterwards, we had to negotiate with the Commander to go and rescue the injured.
The Commander said he would let women be rescued but that anyone else would be
killed. We were able to enter the village and collectretgtive She was in very bad
shape. We took her to hospital and she had to stay there several months. Now she can
hardly move and cannot waf#
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305. An announcement from February 2018, a copy of which was seen by the Mission,

appears to indicate that there is an official policy in aslesome areas of denying medical

assistance to injured fighters. The letter sent by the Township Administrator in Muse

Township, Shan State, to various township authorities, including the health department,

refers to a bilateral agreement reached betweekb/nion Government and China. It informs

administrators and agencies to report to the nearest Tatmadaw base any injured fighters found

without delay fAand to make sure insurgents do no:
hospitals would also not agpt wounded fighterss

Emblematic incidents

306. This section presents in greater detail two situations that have occurred in Kachin and
Shan States during the reporting period. They illustrate how the hostilities, and the conduct
of the Tatmadaw in ptcular, gives rise to the types of gross human rights violations
analysed above. They show how civilians are often victims of multiple violations
concurrently.

Tanai Township, Kachin Statei November 2017 to April 2018

307. The incidents that havaken place in Tanai Township, Kachin State, from November

2017to April2018ar e il lustrative of the manner in which t
and deliberately affect civilians. The area of Tanai that is the focus of the Tatmadaw offensive
iscontol | ed by the KIA. The Tatmadawbés stated aim is

area that provide a lucrative source of income for the KIA, and as such the military operations
are in relation to control over these natural resouféddining in the aea employs an
estimated 100,000 peopg¥e.

308. Before the fAclearance operationso began, t he
2017 to warn villagers living near the mining zones to clear the area within 10 days, causing

civilians to fleelt then launcled military offensives against key positions of the KIA. When

the deadline passed, the Tatmadaw closed off routes to Tanai town, leaving remaining

civilians at risk,and overthe same period, the Tatmadaw restricted the delivery of rice and

fuel to inhabiaints of Tanai, creating food shortag§®s.

Photo of leaflet dropped bythe Tatmadawon 5 June 2017 in Tanai Townshif”
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309. For the next five months, the Tatmadaw and the KIA were engaged in a series of
clashes, during which the Tatmadaw engagedndiscriminate attacks on villages and
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destruction of property, and denial of humanitarian assistance.
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committed extrajudicial killings, torture and rape among other violations. A number of
villages were burned and thousands were displaced as a conse§tience.

310. Clashes began in June 2017 but fighting intensifiedlorember 2017, reaching a

peak in January 2018. @2 November 2017, the KIA set up a base in a church in De Kaw
village in Tanai, and on the same darstrikes were conducted by the Tatmadaw, which did

not appear to target the KIA bage aerial bomb gx| o d e d
a young child and a maithe next day, Tatmadaw soldiers conducted an operation in the
village, as apparemetribution for battlefield casualtieshich saw the arrest and detention
of some villagers, and the ming and destruction of the village. It causadithgers to flee

and be displace®® The detainedvillagers were divided into small groups, beaten and

next

to a civilianos

tortured while questioned about KIA memberstiiOne of the victims gave the following

account:

The Tatmadw tied us up with ropes and pointed their guns at our heads. They
accused us of being with the KIA and requested proof that we were not. It was hard
for us to give them the answers they wanted. One of the soldiers told me that they had

information that was involved with the KIA and provided them with assistance, which

| deni ed. The sol dier shout ed
ued i n Myanmar .

of very |l ow val

me was asking questiondile the one behind beat me. | was beaten in the back, and

at

me ,
wa s

calling
on my kn

hit on the head with the butt of a gun. All villagers detained were on their knees. We

were terrified®6!

311. Throughoutthis period, a number of villages in Tanai were subject to artillery and
airstrikes®%? For exampleNam Kawn village, 20 kilometres from Tanai town, was targeted

by aerial bombing and heavy artillery mortar shelling from 22 to 27 January 2018, and with

heavingfighting from 25 to 27 Janua®? The village is located in the Zeephury Kone area,

where both amber and gold are mifigdand which is controlled by the KI&® Reliable
reports indicate that several aerial bombs were dropped on the village on 26 January 2018,
destroying housé® and causingwo civilian deaths and four injuries, including three

women®®” The nearest KIA posts welecated several miles away, and as such there was no
apparent military targeét® One of the injured victims, explained how her house was

completely destroyed followghan airstrike, and both she and her sister were injured. She
spent a month in hospit&PAnother witness statetthat Tatmadaw soldiers, in the course of
their military operations that dayleliberatelyshot at or otherwise targeted the civilian

population

People fled from the bombings, and as they were fleeing, the military was shooting at
them.People fled the area, some to the IDP camps. | think the military operation was
designed to make villagers flee the tdn.

312. As the Tatmadaw progressed into K¢antrolled territory, strategic KIA posts were

targeted. On 27 January 20&3group of Tatmadaw soldiers supported by Lisu militia killed

five, possibly six, men at a KIA tax postAting Ja villageShortly after, approximately 200
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Tatmadaw soldiers emited the aréé and eight civilians, including at least two women, were
detained by the Tatmadaw and Lisu militia. They were beaten on their backs with an iron rod
over the course of some howakile their hands were tied and some were blindfolded. During
this time they were questioned, including in relation torth#es to mining areafive men

from the group were then extrajudicially killed bunfire while the othethreedetainees
remained lying on the flogr?

313. The onrgoing hostilities causedisplacement of civilians throughout this period. In

January 2018, over 3,500 civilians attempting to leave the area of ongoing hostilities near

amber mining villages in the HAPat Mawd ar ea, bec
food, suppliesor latrinef/sor a peri od of up to 18 days at the .
bearing food for the trapped civilians were denied access by the military. Personal

belongings, including mobile phones, motorbikes, amber and money were taken by

soldiersé”* This happeneth an area with active landmines, which caused at least two civilian

deaths’* The first group of civilians, approximately 700 women and 50 civilians over the

age of 50 were released, following a letter from two Members of Parliament to the President

requesing safe passage for the trapped civili&<Civilians continued to be released in

groupsover the following days until 9 February 20%8.

314. Throughout the period, the Tatmadaw subjected civilians-te#itment and torture,
targeted on the basis dieir ethnicity and often questioned about the KIA. In December
2017, several men in uniform entered the house of a man in Naumbyu village. They asked
him if he was Kachin and was then beaten repeatedly and threatened with being killed. He
saw at least 10tber men subjected to similar treatment. Their hands were tied and they were
led away, but he managed to escape in a féfeshother victim reported being taken from

the village of Daru Thu by a group of about 10 Tatmadaw soldiers and forced to clean, cat
fish and cook for them. He was beaten while being questioned about whether he was a
rebel® The Mission also received a credible report of a group of Tatmadaw soldiers gang
raping and then killing two girls in the forest.

315. After a temporary lullthe Tatmadaw launched a further offensive to consolidate
control over the mining area, with four airstrikes, and gunfire on the villagevofy Laton

11 April 2018, killing one civilian and injuring at least two others. Reports indicate that
hundreds of &tmadaw soldiers seized the area, causing approximately 2,000 civilians to flee
to fields, where some stayed for three days while the shelling confiftudgroup of
villagers were then forced to stay in very difficult conditions in forest areas, to agoal

attacks and the presence of soldiers. At least one elderly man, one child and one new born
baby died from lack of food and medicirfés.

(b) Monekoe, Shan Staté November 2016 to early 2017

316. The incidents that occurred around Monekoe, Muse Bbipn Shan State, from
November 2016 to early 2017, also illustrate how the civilian population is subjected to
multiple violations concurrently or consecutively during active conflict. This includes mass
arrest and detention, extrajudicial killings, anddiscriminate airstrikes and aerial
bombardments or attacks in violation of the principle of precaution.
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317. On the night of 19 November 2016, elements of the Northern Alliance attacked
Monekoe towrf®2 The Northern Alliance captured most of Monekoe with the exception of a
hilltop military base held by the Tatmadaw.

318. Following this, the Tatmadaw conducted the mass arrest and detention of civilians.
On 20 November 2016, Tatmadaw soldiers from tHel9ght Infantry Division went from

house to house in Man Jat village, Monekoe and arrested more than 100 people, who were
then forced to walk to a military camp on the hill&§pOne interviewee was asked by the

sol dier who arr esthead hiom, dfildtn 6its kinmpw sasiokulte tth e

you i nf & rSeveral mdividluals were accused of being spies, and a few were
specifically accused of being affiliated with the MNDAA, tied up and be&tebout
12hours later the Tatmadaw released Wwmen and children, as well as some Chinese
citizens, leaving approximately 70 to 80 men detained. Several hundred soldiers as well as
militia members were stationed at the military cafip.

319. The detainees were forced to lie on the ground, day and, tigtween two wire
fences, placing them between the Tatmadaw base and Northern Alliance®fodpgy

were told not to make any noise or they would be kiifédintense fighting between the
Tatmadaw and the Northern Alliance outside the military campptaade during the 13 days

the group were hel@.atmadaw troops threw grenades over the heads of the detainees, several
of which fell on them after getting caught in the trees, killing at least two individuals and
injuring others?®® The injuredwere not relesed to seek medical attenti¢hOne detainee

saw a mortar shell land among the detainees, althibuditi not explode? A 90 yearold
detainee was witnessed being killed when he tried to escape during an exchang®>of fire.
Detainees were exposed to thensdats with no shelter, sleeping on the ground. They had
no access to washing facilities and no sanitary facilities, initially urinating in the area they
were detained and later in a pit dug behind the second fence. Detainees were also initially not
providal food for several day8® When members of the Northern Alliance gained access to
part of the military base on 4 December 2016, the civilians were able to é¥ddpeplacing

of this group of civilian detainees in the line of fire is a clear example ofalreadaw not

taking all feasible precautions to protect the civilian population under their control against
the effects of attacks, one of the fundamental principles of international humanitarfdh law.

In this instance, it may also amount to the prohébitee of human shield¥.

320. The Mission received credible accounts of civilians being intentionally killed by the
Tatmadaw in the Monekoe area during this peffodzor example, one man who was
detained in the military base, stated that after they escaped he witnessed another man being
shot at and then killed by a knife by one of the Tatmadaw sof§#éraio cases of enforced
disappearance were also corroborated,ath lzases following arrest by the Tatmadéiv.

682
683
684
685
686
687
688
689
690
691
692
693
694
695
696

697
698
699

DI-058, DF060, K-133.1, k133.2, k133.3, k133.24, /056,

DI-058

DI-060

DI-058

DI-058, DF060, K-133.6, k133.23

DI-058, DF060, K-133.23, V170

DI-060.

DI-058, DF060, K-133.23

DI-060

DI-060, K-133.23

DI-060.

DI-058, DF060.

DI-058, DF060, K-133.23

ICRC/Customary IHL, rule 22.

ICRC/Customary IHL, rule 97. The use of human shields is defined as using the presence (or
movements) of civilians or other protected persons to render cpdiaits or areas (or military
forces) immune from military operations.

DI-058, K-133.1, K133.16. See also this chapteection A.2: Wlawful killings.

DI-058.
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The Mission was also able to corroborate that, after the civilians escaped their detention on
4 December 2016, Tatmadaw soldiers intentionally burned several nearby vilfages.

321. During the period of conflictthe Tatmadaw launched airstrikes on and fired into
Monekoe and nearby villages, destroying civilian property as well as a church, and in at least
one instance causing civilian deatfisOne victim reported that in earMovember 2016,

while fighting the MNDAA, the Tatmadaw fired artillery shells at her village, one of which

hit her house. Two other villagers were killed in the sheléing children injured® After

the artillery attack, the Tatmadaw entered the village, took the food rations and livestock. H
family fled to China and later returned but soldiers prohibited them from returning to their
village. S h e ldsiag nty hamb meand iws ard iroandire eGonomic condition.
The attack hasaumatisedne and my children and changed our livewtfer. &

322. The fighting displaced an estimated 20,000 people, forcing many of them close to the
border or into Chin&* The area was under a state of lockdown that prevented humanitarian
assistance from reaching some displaced in fféeahd credible ngorts indicate a local aid
worker was injured attempting to reach the displaced popul&fion.

323. The Tatmadaw regained control of Monekoe town in early December 2016. Displaced
individuals who returned to the town and area were photographed and isttuedwtiite

coloured card® These cards had to be shown at all times, including when going to cut
firewood or to farmland® Credible reports received by the Mission describe that soldiers
would frequently check houses to confirm the number of people present and keep family
photographs in front of houses to allow for surprise ché&gkdndividuals returning to
Monekoe were in @ed of food and shelter assistance as houses had been burned, but access
was limited to those holding these white cards, preventing humanitarian agencies from
providing assistancgé?®

Patterns of violations and abuses committed by neState armed actors

324. The denial of access to the country and the refusal of the Myanmar authorities to
respond to the Missionbdbs requests for i nformat.
Mission to gather firshand information on violations and abuses perpetraje@AQOs.

Consequently, the Mission had to draw more from secondary sources, with the
methodological challenges this entails. The sample of cases reported and verified by the

Mission may not be fully representative of the overall, highly complex situation.

Nevertheless, the Mission has a reliable, but limited body of information suggesting that most

EAOSs' fighting in Kachin and Shan States, to differing extents, have committed

international humanitarian law violations and human rights abuses.

325. The informdion received by the Mission suggests that violations and abuses
committed by EAOs occur on a lesser scale than those committed by the Tatmadaw.
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These include TNLA, KIA, SSA, MNDAA, and AA. h some instances the Mission was not able to
identify which Shan State Army (SSA) committed the violations, either theS8the SSAN. The
Mission received extremely limited information pertaining to the United Wa State Army (UWSA).
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(@)

Legal framework

326. International humanitarian law applies to all parties to an armed conflict, whether
international or nofinternational, including nofState armed groups. Additionally, the
Mission considers that neBtate actors who hold effective control over territory and exercise
governmemrdike functions are obliged to respect human rights norms wiein conduct
affects the human rights of persons under their cofitol.

327. Specifically with regard to the issue of recruitment, international law does not entitle
non-State armed actors, regardless of whether they are a de facto authority over mparticu
part of the territory, to recruit on a compulsory or forced basis (either adults or children).
Even if the rights of a neBtate actor in control of territory to conscript the population into
the armed forces were the same as that of a State, ressietould still apply. It would still

not be allowed to impose it in a manner that would render the recruitment unlawful or
arbitrary’ As for States, the (voluntary) recruitment of children into a-8tate armed
group is prohibited* This includes the uitment of children in any capacity, including as
fighters, cooks, porters, messengers, or spié§hile the age limit is not set in customary
international law, it is agreed that it at least applies to any child under 15¥daisalso a
human righ$ violation when the State fails to take all feasible measures to protect children
under the age of 18 against recruitment by armed groups, whether forced or voluntary.

Findings

Failure to take feasible precautions in attack

328. According to theprinciple of precautions in attack, parties to the conflicts in northern
Myanmar must take constant care to spare the civilian population, civilians and civilian
objects. Information received by the Mission suggests that EAOs have in several instances
failed to avoid or minimize incidental loss of civilian life, injury to civilians and damage to
civilian objects. Some EAOs have also often failed to take into account humanitarian
considerations when launching attacks, causing large numbers of civiliaes.to fl

329. For example, it was reported that in May 2018, the TNLA attacked government
security posts in Muse Township, Shan State. According to this information, 18 people were
killed in addition to a police captain. The Mission was unable to verify detfthis incident,
including whether the persons killed were civilians and how they had been killed. However,

the TNLA reportedly stated that the fAcasual

fami 1Yi eso.

330. Fighting between two EAOs, the TNLA and tl®&SAS, has led to massive
displacement in northern Shan State. For example, it was reported that 300 civilians fled
Mong Hway village, Mongton Township, Shan State in-¥idrch 2018, following clashes
between the two armed groups. It was further repdiigictivilians were trapped in the cress

fire and had to be evacuated by aid worké&rkater in March 2018, it was also stated that,
during fighting between the TNLA and SS3outh in Taw Phe village, Kyaukme Township,
Shan State, a shell allegedly explodiethe village killing two civilians and injuring others.

As a result of the fighting, approximately 1,000 civilians fled the @Pdzarlier in July 2016,
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fighting between the two armed groups caused 350 civilians to flee another village called
Man Lwe inKyaukme Township, Shan Stagé.

331. In November 2016, the Northern Alliance, composed of the KIA, the TNLA, the
MNDAA, and the AA, launched an offensive attack against police and military outposts and
a business centre in Muse and Kutkai Townships inheont Shan State. Reports estimate
that at least eight people were killed and 29 wounded. Bullets also crossed the Ruili River
into Chinese territory, and wounded a Chinese national. About 3,000 residents fled to China
to escape the fighting and more tha@® others were reported to have been internally
displaced?*

332. Inearly March 2017, the Mission received credible but unverified reports that at least

30 persons were killed when the MNDAA launched an attack against police and military

posts in the Ko&ng SelfAdministered Zone. Thousands fled across the border into China.

A separate group of fighters later attacked locations in Laukkai. Official Government

statements, accompanied by graphic pictures of the dead and wounded, informed that at least

five civilians and five local police officers were killed in the fighting. It also said that a further

20 fAburned bodiesd had been found al?ngside weapc

(b) Recruitment into armed groups and forced labour

333. The Mission amassl a reliable body of information drawing a pattern of some of the
EAOs forcing adults and children to join their armed raikg/hile some EAOs may not

have an official policy of forced recruitmehnor policies that have been reformed or changed
during tte reporting period the situation on the ground demonstrdted persons are often
recruited against their will. Victims and witnesses have also told the Mission that even if
there is no policy of forced recruitmgper se there is no space to object to joining the ranks

of certain armed groups. This could be due to a general perception that ethnic minorities in
the North need to fight the Tatmadaw and defend their people. Furthermore, there are few
alternatives availabl® villagers, with the drugs trade and gambling businesses the principle
other employers.

334. Victims of forced recruitment that have shared their accounts with the Mission were
forcibly recruited in areas controlled by the EA®sbut also in governmestontrolled
areas?®In the latter cases, EAOs would recruit at night or through IeteBecause of the
limited information obtained, the Mission was unable to draw the specific geographical
locations of this recruitment. However, information suggestsittioaturred in both Kachin

and Shan States and throughout the reporting period.

335. Sources mentioned to the Mission that the SSAad a compulsory recruitment

policy,”?” especially during the early years of the reporting period. While the $8ad a

policy of one person from each household joining their ranks, one source stated that this was

enforced in a compulsory mannétwhile another source stated that it was volunténi

further interviewee stated t hatalongithg 88A donot real
S g%

336. Similarly, the Mission noted a comparable practice among the TNLA, but also with
conflicting information as to the extent to whicl
to some sources, while it was obligatory for families whd kwo siblings, especially two
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sons3texceptions to this requirement were sometimes permitted in special circumstances,
for example when a person had to take care of his elderly parents. One source provided the
following information on the recruitment geess:

I f there are two brothers then one must join t
the TNLA would inform the village administrator about who should join. At the

beginning of 2011, the TNLA started to collect the names of people who should join

the INLA. The understanding was that the next time they came back he would need to

join. The TNLA would collect names once every two yéars

337. Other sources stated that the policy was stricter, and each household had to provide
one person to serve and jolretTNLA, with no opportunity to objeé¥ For example, one
woman mentioned that the TNLA recruited hery@@r old son by force in 2016, in Namhsan
Township, Shan State. The village administrator, under the orders of the TNLA, selected her
son for recruitmet. He has not returned to his home, more than two years later:

My son did not want to join the TNLA to fight. He hid for years in a monastery to
avoid forced recruitment but when he returned to the village to visit us, he was.caught
Since my son was ragted, | have not heard from him. | always check Facebook to
see if | will recognise him in a post, either dead or alive

338. Another victim of forced recruitment shared with the Mission that he was forced to
participate in the TNLA military training,ut managed to escape during a religious festival.

He fled because he wanted to take care of his mother. But he said that he was not able to
return home to his village, because the TNLA would catch him, and he therefore went to
Yangon and eventually fledeéhcountry?36

339. According to one witness, the MNDAA also required one member of each household,

normally young men, to join their ranks. The witness mentioned that he was one of two

brothers and he had to hide from the MNDAA because he did not wantrézroied. He

eventually fled the country because he feared both the MNDAA recruitment and the

Tatmadaw?’” Another witness mentioned that he fled the Kokang-&dthinistered Zone

because he feared being recruitedecristgdby he MNDAA. I
the Kokang Army [MNDAA] so | decided to flee to Lashio. | wanted to go back home to

Kokang but | was told that +t®he MNDAA would be 1| oc

340. Accounts received indicate that the KIA may ¢
recruitmentpolicy which in practice amounted to forced recruitment. The KIA sent letters to

many households, including to those in IDP camps, requesting a member of each family to

voluntarily join the KIA73® However, according to one source, many civilians understood

recruitment to be obligatodf®*One i ntervi ewee stated that, iAfter

t he KI A, my father deci ded Anothendourcaynentdohetie st si st er
that , ifiThe KIA sent us a | ett enyoftansakdiaskegd us t o j oi r
us to join but | had no interest in becoming a soldier. | have too many family responsibilities

and | do not | 2 Anetherssource gavenigforntatiom that tndicated the

manner in which the fivoluntaryo policy was enforc

The KIA recruited soldiers from my town. If we did not go voluntarily, we would be
arrested and forced to go. When the war started again in 2011, the KIA told former
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soldiers that they must come back to fight. My younger brother was forced to join the
KIA in 20127 he was 26years old’*

341. The Mission received multiple accounts of women and men escaping military
training’#* For example, one victim recounted that he escaped TNLA training in September
2011 in Namhsan, Shan State, because he wanted to teokiafmother#>

342. The Mission also recorded accounts of discrimination among EAOs. Many have

affirmed that the KIA forcibly recruited from other ethnic minorities in Kachin State, such

as the Lisu, Shan or Ruwang, rather thanJinghpaw“® Ot her s have said that T
members fighting for the RCSS or KIA were not treated eqiéélly. Tadang community

| eader mentioned that six Tadang young adults wer
training in Muse Township, Shan State, in Janu20¥67¢ In one account received, the

RCSS forced Tadbang villagers that had enroll ed w
The RCSS beat villagers asking” Awhy did your sor

343. Women were also recruited by EAOs and often haettiorm more tasks than més.

A source mentioned that, finot many women were re
have to go through the same training as the men, in addition, however, they have to also clean

member 6s c¢clothes andn.®ni forms and cook for the

344. The Mission further has reasons to believe that some EAOs have forced civilians to

work for them and that such work was not voluntary. The Mission received accounts of the

KIA and the SSAS using civilians to dig trenches or to work as port&r@ne source

mentioned that, from 2011 to 2013, the SSAvould often require civilians to work for them,

and that this would increase as fight-ing with thi
S used villagers for portering and when the villager did netwo go they would beat

t h e’m®imilarly, the Mission was told by one interviewee that to his knowledge and in the

period before he fled in 2013, the MNDAA would sometimes require villagers to carry their

arms and other heavy materials in Laukkaing Tsivm, Kokang SelAdministered Zoné>*

345. A victim shared how he was used for forced labour by the KIA in Mansi Township,
Kachin State, in 2012:

| was used by the KIA to dig a trench. The KIA came and took our names and other
details, and we were told g and work. | worked for-2 weeks for the KIA, building

a large bunker and a military trench for the soldiers. The KIA did not treat us badly

T they had shower facilities, we were given meals. | wanted to sell vegetables in the
logging area controlled bthe KIA and we needed support from the Ki#s a result,

when we were asked to work, we had to. We did not get paid fé¥this.

(c) Forced recruitment of children

346. The Mission amassed a reliable body of information demonstrating a pattern of EAOs
recruiting children into their armed forces, in violation of international’Wwhe Mission
was able to collect information on child recruitment conducted by the TNLA, KIA, RCSS
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and UWSA. Many of the Mission6s ivrecuitmemhs and witne
and involvement with the armed groups was against their will.

347. The United Nations has verified cases of the UWSA using children in their armed
ranks in 2012, 2013 and 2014,

348. Sources informed the Mission that the TNLA recruits bdyat are no longer in
school, from the age of 14 to 15 years 6fdlhe TNLA has a policy of recruiting boys and

girls from the age of 16 years ofd.One interviewee explained that the village administrator
kept a list of all the boys who are no longer ihaal and that the TNLA would go through

the list to recruit them. He stated that, prior to 2013, the TNLA would only take one boy per
household, but that this practice has changed, and as they now take all brothers from a
household, andheyedospopme gavésth@topf®@ on of sayir
Further accounts suggest that young men and boys often run away from the TNLA after being
recruited, or to avoid recruitmef$t. Another source mentioned that his brother was forcibly
recruited by the TNA after he fled his village to escape recruitment. His brother was 16
years old when he started his military trainifqy.

349. Women and girls usually are recruited by the TNLA for administrative work and do
not engage directly in fighting2® Girls are usudy asked to cook for the TNLA and are not
necessarily required to figFt! This still constitutes prohibited recruitment.

350. The KIA has also recruited boys and girls undey&8rs old’®®> Although one source
mentioned that this practice was in place nyo$ikfore 2010% the Mission received
information to suggest its continuation. It was also reported that the KIA abducted children
to force them to join their ranks. For example, on 12 March 2014, two girls aged 15 and 16
years old, were abducted by two Kbfements in Mansi Township, Kachin State. After four
days in captivity, they were required to join the KIA in military support r6ieln another
verified incident, the KIA abducted four girls in Lashio Township, Shan State, on 26
November 2015. The girlsvere subsequently moved to different posts and reportedly
received military training®®

351. The Mission received accounts of children being recruited in the ranks of the SSA
S8 with accounts of children fleeing to avoid compulsory military traininghHey$SAS.

The children interviewed mentioned that they were afraid of being caught by the armed group
after their escap&®

352. A woman shared an account of forced recruitment conducted by theSSSAer
village of Mong Khung Township, Shan State, whbe was 16 years old in August 2011.
The SSAS arrived in her village and recruited villagers who had not fled the fighting
between the SS& and the Tatmadaw. The SSArecruited 58 villagers in total including
children and 15 women. She was one of themad, laad been forced to undertake military
training for nine months until she escaped. She said:

| was part of the SSA training, | was forced to go there. Three SSArmed men
came and said Ayou need tSowerit®eaphshoudé. of our gr ot
I had not accepted to go, my father would have been forced to join, but he was already
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old. My father objected to me joining the SSAnilitary training but they answered

fiif you dondét want her to .come, we will come &

353. The victim dso stated that the conditions during training were dire and they often felt
hungry: iwe had to train hard and to al ways be o
had to work the entire night without eating. It was quite hard for the women in thegroup.

354. Another 16year old girl told the Mission that she was forcibly recruited by the-SSA

Sin July 2011 in Mongkaung Township, Shan State until she escaped from% Bifary

camp. She received training for neededdtowokar s, whi ch
for their country afdfd fight back the Tat madawo.

(d) Destruction and appropriation of civilian property

355. The Mission has reasonable grounds to conclude that EAOs have confiscated and

destroyed civilian property as a means to coerdbarig to participate in military operations,

to gain control over a given territory or to punish civilians who have collaborated with the

Tatmadaw or an opposing n@tate armed groufi® This appropriation of property was

closely connected to the extractiof natural resources or farming, which appear to be

i mperative to the arméd groupbs financi al SuUr vi ve

356. For example, a source reported thatthe SSAdestroyed hi s motherdés te

in 2013 in Namhsan Township, Shan State. The source methtioaiethe SSAS wanted to

gain control over the Tabdbang region and exploit t
led his mother and other villagers to leave and move to Yangon as they were no longer able

to earn a living in their native villagé> The Mission also recorded other recent unverified

accounts of Tabéang villagers being forced to | ea
SSAS in Shan Staté®

357. In several cases reported, the TNLA confiscated the land, house or belongings of

families who refuse to give up their sons for recruitment or because they escaped after having

been recruited’” The property is confiscated until the families allow their son to be recruited.

In one credible instance reported, the TNLA confiscated the horhe aidther of the source

in 2017, Namhsan Township, Shan State, because her brother was recruited by the TNLA,

but had then Adesertedo and fled to Thailand. As
her home, under orders from the TNIA.

358. In anotheraccount, the TNLA confiscated the home and tea plantation of a family in
Namhsan Township, Shan State in early September 20Iffe interviewee explained that
initially her brother was recruited, despite his mental disability, and when he had escaped
military training, she had been forcibly recruited in his place. She was informed of this by
the village administrator, acting on behalf of the TNLA. She eventually also managed to flee,
but as a consequence her parents were evicted from their home andnihrade anow
displaced?®®

359. The Mission has also received unverified reports of the-S&Ad TNLA looting and

pillaging civilian property during their milita
territory.8* For example, on 13 February 2016, it was regbthat, during fighting between

the TNLA and RCSS in Nam Twe village, Langhko Township, Shan State SS8&mbers
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(e)

()

entered the village and looted the belongings of villagé&milarly, on 7January 2016, in
Tangyan Township, Shan State, TNLA men entergdlage and requested villagers to give
them rice and allegedly said fAwe™™o not care if

Taxes and extortion (socieeconomic component)

360 Some EAOs i mplemented arbitrary fiflaehtaxati ondo r e
economic pressure on civilians. For example, residents of villages under the control of the

TNLA in Namhsan Townshi p, Shan State, were oblig
villagers as "fiSourdewimfarnmed the Missian eéhatlagers were forced to

pay up to 10,000 Kyat and one or two bags of rice per month, which represented a major

burden for villagers who only earn wages during the short tea leave picking season, from

March to late April. The village administrator kept a ¢isvillagers who did not comply with

the obligation to pay the taxes. When one household could not pay the TNLA, someone else

in the village had to cover for them, and they then needed to pay double the nextémonth.

One source mentioned thatthe TNLAntaiai ned a | i st of villagers who
duesd and that this may result in the TNLA visiti
at you or dest reolryalready difficulbeednamic giicumgtances, this had

a serious impactrovillagers. One interviewee mentioned that villagers felt intimidated by

this and would share small portions of rice amongst themselves to ensure that they had

sufficient to pay the TNLA®"

361. Anot her source ment i one@ contoled the teafiedds t he A Shan
around his village in Namhsan Township, Shan State in 2011, they would require villagers

to pay them a tax to be able to cultivate the land. Reportedly, they charged 30,000 Kyat per

tea plantation. The Mission also received reports of $han Army® destroying tea

plantations in 2013 in Namhsam Township, Shan State, as a mean to coerce villagers to pay

them?70

Abductions, arbitrary deprivation of liberty, torture and ill -treatment

362. The Mission has reasonable grounds to conclhdé $ome EAOs have abducted,
arbitrarily deprived persons of their liberty, and subsequentedited or tortured, as a mean

to coerce them to participate in military operations, to gain control over a given territory, or
to punish civilians who have taborated with the Tatmadaw or an opposing EAO.

363. The Mission received credible accounts of the TNLA abducting the parents of children
who refused to join their rank% In one case reported to the Mission, the TNLA abducted
the mother of a boy who figsed to join the TNLA®3

364. The TNLA also arrested and detained civilidgtd-or example, a victim shared an

account of arbitrary detention andtiftatment conducted by the TNLA in Namhsan, Shan

State, in March 2013. The victim was taken for forced labour by the Tatmadaw for four days,

but managed to escape and returned toiliégye which was under the control of the TNLA.

Upon his arrival at the entrance to the village, the TNLA detained and beat him accusing him

of being a spy for the Tat madawpfordrieentirei cti m st at e
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night at the entrancef the village at the area where villagers keep their cows. | was beaten
unt il I could not walk anymorebo. Members of the
Tadbang people by gui®ding Tatmadaw sol dierso.

365. In another reported case, the TNLA arrestesifather of a 2§ear old man who was

absent when the TNLA arrived to recruit him in October 2017 in Namkham Township, Shan

State. The father was subsequently arrested and detained by the TNLA until the man returned

and was r ecr ui t e doften HoethissThey drrest pafehtein ofddrltoXforce

the sons to join the TNLA. They rel™ase the parer

366. The KIA also abducted civilians to coerce them in participating in military
operationg?” For example, in aerified incident that occurred in February 2017, ay&ar

old girl was abducted by the KIA in Kutkai Township, Shan State, and held hostage by the
group because her older brothers had refused to be recruited. During her captivity, the girl
received militay training’°8

367. The Mission also received unverified reports of SSAnd TNLA abducting civilians

in the course of their military incursions against each dgtfdthe Mission was not able to

determine if the civilians were released following the abdusti For example, it was

reportedthatSSA abducted 11 Tadang villagers from a vill
State, on 17 January 208 Further, on 17 September 2017, it was reported that theSSSA

abducted a monk and his brother in Thibaw TownsBigan State. They were allegedly

released 10 days after their abductign.

368. The Mission verified an incident involving the SS$Aarbitrarily depriving the

president and secretary of a | ocal branch of the
June2015 in Mongkaung Township, Shan St&t&.he victim had erected a billboard for the
Tadang National Party in his village and had refu

S. As aresult, SS& armed men detained the victim with another membelegfahnty under

a tree for two days. They were beaten on the head and body with rifle butts. Their hands and

legs were tied for approximately 24 hours. The victim was beaten by ars3&#kler who

told him, fii f y o uSsdldiertheoyou dakiceo ntee raen® |&8@h e SSA
also pointed a gun at his temple and pulled the trigger in a mock execution. Two days later,

the victims were moved to the forest and placed under a plastic covering with no walls, and
remained detained there for 33 days. Tltim was handcuffed, making sleeping difficult.

Civil society organizations intervened and event
S initially denied having the detainees in their custody but they eventually confirmed their
location and releasete victims on the condition that they do not participate in any political

party or recruitment for the SS8. Members of the armed group also threatened to confiscate

and destroy the property of the victims should they be politically active in the #ture.

369. Another 16year old girl told the Mission that she was forcibly recruited by the-SSA
S in July 2011 in Mongkaung Township, Shan State. The child wieadlied and wanted to
return home to care for her sick mother, she said:

| was beaten with a stk sometimes. The trainees were often punished by th& SSA
members. If the soldiers did not hit us hard enough, an officer would come and hit us
harder. We were punished for serious offences such as wanting to leave the training.
The conditions in whichevlived at the training camp were very hard. Once a month
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a senior officer would come and ask if we had something to say about the training. |
was always beaten because | wanted to go home and because | was the y&fungest.

(g) Sexual and gendetbased violece

370. One incident of sexual violence concerning perpetrators belonging to an EAO was

reported by a source and involved the rape of a headmistress by several TNLA officers at her

home in Kyaukme Township, Shan State in October 2017. Following the digimr eport t o

local authorities, the TNLA negotiated for the perpetrators to pay compensation to the victim,

and brought two soldiers to kneel and apologize t
forest to address the crime. The victim was invited,dbgise not to atterfd The Mission

also received unverified reports of KIA men raping women in Kachin State during the

reporting period who were subsequently tried before courts in KIO controlled teffiory.

These allegations require further verification.

(h) Killings

371. The Mission has also obtained credible but unverified information suggesting that
some EAOs have unlawfully killed civilians or fightdrsrs de comba their custody’

372. For example, the Mission recorded an account of the Shan®®ikiljng a Lahu man

in 2011 in Maungdaw Township, Shan State. According to the witness, the victim, a former

Tatmadaw soldier, was mutilated and tortured before being RifiéuFebruary 2016, it was

reported that an unspecified ethnic armed group kiaen civilians in Kyaukme Township,

Shan State. The bodies were found by the Tatmadaw the day after their ab@Rictivtarch

2016, the UWSA reportedly executed two persons after they were convicted of murder by

the Wa Special Ad mfiifugherrrepdriedwcase stiggests that S8Ao u r

men killed a Tabéang villager i n R%imkaHyam Townshi p,
it was reported that TNLA men killed four villagers in the forest near a village of Namkham

Township, Shan State, orR&bruary 20163

373. These cases require further verification, including regarding the protected status of the
persons killed.

C. Impact of conflict, violations and abuses on civilians

1. Fear, trauma, displacement and humanitarian impact

374. Irreversble harm has been inflicted on civilians by all parties to the conflicts in
northern Myanmar: civilians were killed and injured; families were separated and displaced
multiple times; homes, churches and schools were looted or destroyed, also prevenging man
children from attending school regulafi;and entire villages were burned and destroyed.
The civilian population continues to live in constant fear and terror of an army that has
thoroughly failed to protect them, and in many instances directly attédloc&ed

375. Victims have informed the Mission of how their lives have been altered as a
consequence of the perpetration of human rights violations. Victims remain highly
traumatised!®For example, a source mentioned that children are afraid of openirgatabr
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hide when they see or hear plaféther victims are no longer able to work to sustain a
livelihood 87 For instance, a tea plantation farmer explained that she can no longer work on
her plantation after she was injured from shrapnel and bullet woamdier leg and arm

during a Tatmadaw attack in northern Shan State on 2 May 2017. She remained hospitalised
for several weeks and she can hardly move. Her husband has since become a monk and her
only income is from the work undertaken by her children.ifTheuse was also destroyed

during the attack and they now live in a rented h&¥h&.torture victim shared that since an
incident in northern Shan State in August 2017, and because of injuries inflicted by
Tatmadaw soldiers, he can no longer work andsusta hi s f ami | y: iThe Tat mada
tortured me an d°Qthersotturecaydaltbatment vittimd have stated that

they suffer from severe trauma, cognitive dysfunction, and other mental and physical
consequences that require medical é&re.

376. Many victims reported that it had been extremely challenging to obtain medical
services to treat their injuries, and some have felt compelled to travel to China to seek medical
attentiong?* Victims have also reportedly died because of the lack of timely medical?€are.

For examplea victim from the Monekoe area in Shan State reported that on 15 January 2016
a mortar shell exploded in her compound, close to a main road, causing injurieseid he

and her daughter:

The shell pieces are stildl in our bodies. My ¢
respond to me someti mes. When | was in the ho
pieces out of my body because it was too risky. Doctors saniglitt harm the baby

as | was already 8 months pregnant then. | had to have a surgery to deliver my baby

because my whole body was swofin.

377. Victims and witnessesd accounts indicate the
villages of individuals who hadscaped detention or forced labour looking for tli¢rand

in some cases beat family members of the escaped indif#&ar example, one victim

from Myitkyina, Kachin State, who was arrested and detained overnight in 2012 and whose

brother was killed by # Tatmadaw during this detention, reported that after he escaped

detention and fled the country, the Tatmadaw went to his village to look for him. His parents

and siblings were afraid to stay in the village so they fled to an IDP &&ammther victim

from Myitkyina, Kachin State reported how, as retaliation for her escape after several months

of forced labour in 2012, her house was destroyed and her mother beaten, and made to

undertake forced labour for the Tatmad&v.

378. An estimated 97,000 people in Kaghand 9,000 people in Shan remain in

displacement camps or carike situations, many in overcrowded conditions with

inadequate shelters, which are in urgent need of repair and provide little privacy. Many of

them have been displaced for extended perafdsp to seven years. Displaced peoples,

particularly in nongovernment controlled areas, have told the Mission that the quality of

education afforded in camps is poor and not recognized by the authorities to attain higher

educatiorf?® Meeting food needs i$n the words of one local organization working in these

camps fAa constant struggleo, with |Iimited food ra
above the national averagf@.Access to health care remains limited, and psysdwal
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support is larggl nonexistent. Insecurity levels in camps are high and many displaced
persons have a sense of despair for the fitlifhousands of others, approximately 68,000
since 2017 alone, have suffered from temporary displacements over the reporting period.
Some dthese individuals haveden displaced multiple times.

379. Many families have been separated because of the war and many do not have contact
with family members left behin®! For example, a woman explained that she was separated
from her child while fleang a Tatmadaw attack on her village in November 2017 in Kachin
State and had not seen her sifi€e.

380. Victims frequently told the Mission that after being released or escaping from
detention they were too afraid to return to their villa§és particula if the Tatmadaw had
taken their identification documerf.Many victims decided to leave the count#yand in
some cases family members also had to I1é&deeaving Myanmar also impacted victims
that fled and family members left behind. A man said treghint had to mortgage her land

to pay for his trip to Malaysia, after he had escaped arbitrary detention by the Tatffadaw.

381. Civilians continually suffer as a consequence of the continuing conflicts between the
Tatmadaw and the EAG¥ Many express aekling of being caught in the middle: for

exampl e, one witness mentioned that, Avillagers
is to live in peace and farm their [|%8nd. Il nstead

Anot her st at difficuktblave in thefKIAtcontrobed arearitys also very hard
to l'ive under the Tatmadaw cont#roll ed areas.

Consequences on women

382. The consequences for women, especially for those who lost their spdateeos as

a result of attacks, killings or whose husbands were forcibly disappeared, are particularly
severé* Many face a dire economic situation having lost the main breadwinner of the
family, and are vulnerable to other violations, including sexualgamdlerbased violence.

The mother of a victim killedy the Tatmadaw in June 2017Namhsan Township, Shan
State, stated the following:

Before my son died, we relied on him to pay for medicine and food as we are aged.
Now without him it is very difficutb survive, and our life is very hard now. | live with
my husband, but he is also old. There is no one else to care for us ari§imore.

383. Another woman recalled the impact of the disappearance of her husband in Kachin
State in 2014:

| became the head tifie household. My children lost their father, and | had to find
income to maintain my children and my aging parents. | had to start selling vegetables
and to travel from one village to another. That is where Tatmadaw soldiers raped me
in February 2018. Ewesince my husband was taken away by the Tatmadaw, we have
been struggling for survival. | decided to leave my children in Kachin State with my
elderly parents so | can work abroad and ensure they stay&itive.
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384. The impact of sexual and gendwmased vitence on women and men reported to the

Mission is severe, varied and letasting. The Mission found one case of rape that resulted

in death caused by contracting H#¥. Other injuries reported by women included
experiencing pain in the vagina and lower @en region during sexual intercoufée.

Similarly, men who experienced sexual torture in detention continue to suffer enduring
physical and psychological injuries, including bleeding from the anus, loss of cognitive

function, loss of emotional control, lesf erectile function and inability to woPi

385. The lack of specific medical expertise related to rape exacerbates the effects of sexual

violence in the region. As victims are predominantly women, this creates ¢wmamkmt

inequality in access to mexdil services. In several cases, women did not have the access to
medical attention and women have fallen pregnant, sometimes even after seeing a doctor
immediately after the rape, because they were not given medication to prevent prétjnancy.

A 2017 reporby the United Nations Special Rapporteur on the situation of human rights
Myanmar had also found that the limited capacity of providers, as well as restrictions
womendés freedom of movement due t o-savimgc r
services for survivors of sexual and gendased violencé®

Landmines

386. There is no systematic nationwide collection of casualty data related to landmines,
across Myanmar &astl,000 people have been killed or injured by-getisonnel ladmines
since August 2011 across 14 states and redi®aX.the recorded incidents in recent years,

in
on
eased mi

but

Kachin and Shan States have among the highest number of landmine casualties, and numbers

are increasin®® For example, from 2016 to April 2018, the Unitedtns recorded 199

casualties in Kachin State including 42 deaths, and 182 casualties in Shan State, including 48
deathg®5! Despite the signing of the Nationwide Ceasefire Agreement in October 2015, which

committed all parties to end the use of landmined aooperate on mingearance
operations, new landmines continue to be #&id.

387. Several victims and witnesses reported instances where civilians were injured or killed

due to landmine®?3 Individuals informed encountering landmines in forest areasereith
while detained by the Tatmadaw or while fleeing fightitfgwhile travelling to their tea
plantations or farn§®>and in or around village™® The Mission was unable to verify the party
responsible for laying the mines in these cases, but credible repdidaté that both the
Tatmadaw and EAOs have laid landmif@sCredible reports indicate that Tatmadaw

soldiers lay landmines in villages they have attacked or after civilians have fled, or on roads

frequently used by civilian®8 Civilians have also laid talmines in order to protect their
propertyss®
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388. The presence of landmines has a severe impact on the lives of civilians. Displaced
persons have indicated that landmines were one of the concerns preventing them from
returning to their places of origf&? For example, one individual from Namhsan Township,
Shan State, explained the impact of landmines:

There are many landmines planted on the route to my tea farm. There is no way to see
them, you only know they are there after stepping on them. Villagersdidtémm
stepping on them. My friend stepped on one and lost her leg. My father nearly stepped
on one but he was lucky, it exploded just before he put his foot on it. The landmines
make it dangerous for us to faff.

Lack of recourse

389. Not only dovictims and survivors live in a continuing state of insecurity and a
constant fear, they also have also no recourse to justice. The very authorities that should
protect them also fail at this level. The climate of impunity and its underlying causes it
disaussed in detail in Chapter VII (impunity and accountability). This section provides a brief
overview of the experiences of victims and witnesses from Kachin and Shan States in this
regard.

390. Many victims are too afraid to complain. If complaints are endlde default reaction
appears to be of reprisal and attempts to silence rather than undertaking a genuine
investigation. In cases that have been investigategrtdwess has often been flawed.

No possibility to file complaints

391. Individuals whoescaped after having been detained and in many cases subjected to
torture, iltreatment, sexual violence or attempted murder by the Tatmadaw, frequently told
the Mission that they were too afraid to return to their villages, let alone to file official

conplaints®? This concern was particularly apparent in cases where the Tatmadaw had

retained the i ndi v8sdhisdehrdvas notdrdonndedtasy madyovera me nt .

later told by family members that the Tatmadaw had come and looked for them after they
had escapetf* In some cases, the Tatmadaw had also threatened or beaten family members
of those who had fle#f® For example, one victim from Pu@ Township, Kachin State,
reported that after being sexually assaulted by a soldier in 2012 she did not oeterbut

the soldier went looking for her there:

I was walking back from another village when a soldier pulled me into the jungle. He
put his hand over my mouth to stop me from screaming, he beat me and touched my
body. An elderly man passing by heard tbenmotion and told the soldier to leave

me alone. | ran away but was too afraid to go back home so | stayed with an elder in
my village. The next day the elder went to see my parents, they said the soldier had
been to my house looking for me. He had beatgrparents and taken my ID card

from them. Because of this, | had to leave my vilf&ge.

392. Many victims therefore decided to leave the country following their escape from
detentionf®”

393. Individuals who did return to their villages, as well as famignmbers of individuals
who had been killed or who had witnessed killings, told the Mission that they did not
complain as they were afraid to do®%®rhis fear is not unfounded given that reprisals have
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been carried out against some individuals who have tznga®® and given that many
victims or their family members are located in rural and insecure areas often in continued
close proximity to perpetrators. Some victims or witnesses indicated that they did not know
how to file complaints or there was no onecbmplain t&*’° Others said they felt there was

no point in complaining’* For example, one individual from Loilen Township, Shan State,

whose father was killed told the Mission that
does not care about us afe Tatmadaw is abusive. There is no point in filing a complaint
ithere i s®?meomp cases a aomhination of reasons are given. One individual

from Kutkai Township in Shan State whose son was killed by the Tatmadaw in March 2017

sai d fdlcodnipd anot I do not have any money and

a f r &SAnbther told the Mission that she was not aware that forced labour was a violation
until she left the countr§?

394. Several individuals told the Mission that they had not sh#reir story with anyone
elsef’>For example, a village administrator from Muse Township, Shan State, whose village
was attacked by the Tatmadaw in one incident and villagers killed in another, stated:

After the attack happ estorydithangone2 Robdglyelsée di dndt

in the village shared the story either. W
but we just understood the situatiadifhen the members of my village were killed in

2017, | felt sad, but nobody lodged any complaints thérere We are afraid. As
village administrator, I had gone to ask
and ask compensation from the rebel groups, not frofff us.

Reprisals for speaking out

395. Where individuals did dare to speak out about viotaticommitted in Kachin and
Shan States, the Mission was provided with numerous examples of the police or Tatmadaw
bringing, or threatening to brirfg’, court cases against them under a range of problematic
legal provision$’8In a number of other cases brbtigo the attention of the Missidtf,the

T at ma draspobiseto alleged violations, has been to assert, often without any
investigations, that the individuals were either killed by EAOs, or were fighters of these
organizations and therefore legitimatelyldd. Based on such assertions, the Tatmadaw
brings cases for defamation of the image of the Tatmadaw, or under the Unlawful
Associations Act, against individuals alleging Tatmadaw responsibility for the deaths. This
is particularly problematic given th&te Mission has found a pattern of individuals being
killed while in Tatmadaw custody and given information indicatihgt the Tatmadaw
portrays or disguises civilians that were killed as members of EAOSs, such as by making them
wear the uniforms of EAOC%?

396. A well-known example is the case Bfang Shawng, who wanvictedof making

BN

he
| (
st
e di
comp

ifalse charges, 0 under section 211 of the Penal

a 50,000 Kyat fine or six months in prison. He alleged his daughter had beamdHited

by the Tatmadaw on 13 September 2012 in Sut Ngai Yang village, Hpakant Township,
Kachin State and wrote a letter to tlganmar National Human Rights Commission calling

for an investigatiori®* Anotherindividual fromKachin State, told the Misgiothat after her
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father was killed after having been seen in thaazlysof the Tatmadaw, iB018, charges
were brought against a relative that complained:

My relative went to the police, she tried to complain and to make a police fegust
explained tht the Tatmadaw were responsible and she wanted to get justice. The
Tatmadaw said that my father was a member of the KIA, and that my relative was
lying. They brought charges against her. She was afraid so she had to leave her
homes®?

397. Charges have aldmeen brought against journalists or those interacting with #fem.

For example, glice broughtcharges against Dumdaw Nawng Lat, President of the Kachin
Baptist Church in Monekoe, Shan State and his nephew and assistant pastor Langjaw Gam
Seng, after theguided journalists around their damaged church which they alleged had been
bombed by the Tatmadaw in November 2016. Both were sentenced to two years and three
months in prison on 27 October 2017 under section 17(1) of the Unlawful Associations Act,
with Dumdaw Nawng Lateceiving an additional two year sentence for defamation under
section 505(b) of the Penal Code, after also giving an interview to an international news
outlet®4

398. Lawyers who have taken up sensitive cases against the Tatmadaw in &atBihan

States have also faced threats, leading some to be afraid of working on the$#® Eases.
example, one lawyer told the Mission that he was harassed and his colleagues threatened
when working on a case against the Tatmadaw:

It was a sensitive cassg | was watched by the intelligence. Every time | went to the
place of the incident, | was harassed by police. Myodkers were threatened by the
military. They said, Al f yo take the case

399. Civil society organizationsworking in Kachin and Shan States face constant
surveillance and visits from the security forces, and face additional security concerns when
releasing reports that implicate the Tatmad&w.

Flawed process when complaints are taken up

400. In a fewcases, individuals reported to the Mission that they were given compensation
by the Tatmadaw but without any form of proc®8$:or example, a father whose son was
shot by the Tatmadaw when he was walking along a road in Kutkai Township, Shan State in
Augug 2017, was told by the Tatmadaw that they had made a mistake and was given 500,000
Kyat for the funeraf® The amount of compensation given appears to be arbiteanyother

whose son was killed by the Tatmadaw in Naamh§ownship, Shan State,2017 reprted:

A soldier fom the Tatmadaw basgave my village administrator money to pay for

the funeral but the funeral was more expensive so | had to take out a loan. | spoke to
the Tatmadaw, but was very intimidated. | explained to them that my son was the
bread winner in my family and without him we could not survive. | asked for more
compensation but they never gave us anything?®lse.

401. The Mission was also told of a recent case of rape in 2018 in Shan State where,
following a meeting between local authi®s, a Tatmadaw commander and relatives of the
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victim, the soldier responsible was slapped 10 times and compensation of 200,000 Kyat
provided to a male family member of the victith.

402. Due to the lack of cooperation from the Government of MyanmaMibsion did not

have access to official information on prosecutions against members of the Tatmadaw for
violations. However, the Mission is aware that in a small number of cases, members of the
Tatmadaw have been prosecuted for violations including gdliand sexual violence. For
example, in relation to the killing of three IDPs in Mansi Township, Kachin State in May
2017, a military tribunal sentenced six Tatmadayv
January 2018% The Mission is also aware of a cadeaochild who was raped in Kachin

State where a soldier was sentenced to 10 years in prison with hard S&bdmnever,
investigations and prosecutions appear to be limited to a small number of oftearditgh

cases. The default approach is to deny Baamv responsibility, dismiss the complainant,

and in some cases threatening prosecution against anyone alleging Tatmadaw involvement
in the incident, and only when these approaches fail to deflect attention, to undertake some
form of investigation which geerally does not comply with international investigative
standard$?

403. For example, the Tatmadaw has threatened legal action in relation to the killings of
the volunteer teachers namigédran Lu Ra and Tangbau Hkawn Nan Tsirshan State on

19 January @15, and there were serious concerns about the investigation m&thAds.

similar pattern can be seen in incidents of arrest, for example in the case of Dumdaw Nawng
Lat and Langjaw Gam Seng in Monekoe, Muse Township, Shan State, where the Presidential
spolesperson denied on 10 January 2017 they were held by the Tatmadaw, but it later
transpired that they had in fact been detained in a military base from 24 Decemb&# 2016.
Credible information received on the killing of seven individuals in Mong Yaw, Stata St

in June 2016 indicates that following an incident where witnesses saw two individuals being
shot by the Tatmadaw after they ignored an order to stop at a checkpoint, and five other
individuals being detained near their farm land and not returningmili&ary ordered

villagers not to leave their village for three d&/sNhen villagers were able to go back to

their farms, the bodies of the seven individuals were found in two sites. On 2 July 2016, the
Myawaddy militaryo wned news p ap e rursosdodamedid that Tadnmtadaw r u mo
had kiledsever i vi | i ans, which were not true, 0 continuin
TNLA members and t he ot her five bodi es had bee
c | e a r®8Howewver, dater a Tatmadaw senior geleeportedly admitted publically that

five villagers were killed by the Tatmadaw during an interrog&atitemd in September 2016,

seven soldiers were reportedly sentenced to five years in prison with hard labour for the
killings.°® It does not appear furth investigations have been conducted into the two
individuals allegedly killed at the checkpoint.

404. The Mission also received credible information indicating that even when cases are
brought before authorities, the process is often flawed. For examlpleyer who has taken

up several cases against the Tatmadaw identified a number of issues related to the functioning
of courts in their experience:

When cases are tried by a military court, the charges are often not what is expected
because the militargode is different. For example, in a case of sexual violence, there
is no such charge, so a perpetrator was sentenced instead for intoxication during

891 pl-110

892 A/HRC/37/70, para. 36.

893 pJ-037.

894 See chapteX: Impunity and accountability.

895 See this chaptesection A.4: Sexual and gendasised violence.

8% See this chaptesection A.5: Arbitrary deprivation of liberty and enforced disappearance.

897 K-076.21

898 Article on file with the Mission.

89 W, Lone, #fln rare move, Myanmar military admits sol di
2016).

W EFErontier Myanmar, ATatmadaw soldiers jailed for killin
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V.

official duty and got a lighter sentence. Sometimes lawyers are allowed to go to
military hearings but mdky we are not, we just get informed of the outcome, we never
get a written copy, we are just told orally. We also never know whether or not the
rulings are implementedtven cases before civilian courts have problems. Like with
the military courts, we areot given a copy of the judgments. Sometimes if we request
them we get them but it takes a long time. For sensitive cases we are generally not
allowed to see theinwe are told they are lost or in Naypyida.

Emblematic situation 2: Rakhine State

405. Rakhine State is located in western Myanmar. It extends some 560 km along the Bay

of Bengal and sharesborder with Bangladesh. It is geographically reniotauch of its

internal borders witlotherstates of Myanmar are mountainous and infrastrucitks to the

rest of the country are limitedespite its strategic location and fertility, thiate remains

one of Myanmardés poorest, with an estimated 44
poverty line%2 All communities in the state are affectdsy scarcity of livelihood

opportunitie&® andit scores poorly on many social developmeénticators®®*

406. The state comprises various ethnic and religious groups. The majority of the
population is ethnic Rakhine and BuddiSMuslims constitute theecand largest religious

group, the majority of whom are Rohingifawith a smaller proportion of Kaman. There are

also a number ajther minorities such as Chin, Daingnet, Khami, Maramagyi, Vinet and

Hindus. The distribution of ethnic and religious minorities in the state varies by region, with
Rohingyaconstituting a large majority in the northern district of Maungdaw, and ethnic
Rakhine in most remaining districts. Estimates of Rohingyairéngain Rakhine State after

the mass exodus to Bangladesh of 2016 and 2017 vary between 200,000 and 240,000 in the
northern townships and 332,000 and 360,fad@entral Rakhine Stat&’

407. The ethnic Rakhine, like many other ethnic minorities in thetguhavegrievances

against the central Government, which they perceive to have favoured -Badurists

politically and economically. They are proud of ethnic Rakhine culture, language and history,

which they feel is threatened. Thereaiso a strong sntiment that the development of

Rakhine State has been neglected. In the words of one ethnic Rakhine who spoke to the

Mi ssion, fAin Rakhine State, there are a | ot of
our o wrfeThis sentiment is fuellety the high poverty levels. According to data

from the 2014 censuRakhine State has the highest unemployment rate in the country, and
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UNDP, Poverty Profile, Integrated Household Living Conditions Survey in Myan2@092010
(2011).Rakhine State continuestank low compared to other states and regions in Myanmar on
manyindicators of living standards. See UNDP, Myanmar Living Conditions Survey 2017 (June
2018).

Center for Diversity and National Harmoriyakhine Needs Assessmer{dénuary 2017).

UNICEF, Rakhine Staté A Snapshot of Child Wellbeingyailable at:
https://www.unicef.org/myanmar/Rakhine_State_Profile03a5.pdf

It is not possible to provide exact percentages as Rohingya were not included in the 2014 census and,
in any case, the 2@Icensus data on ethnicity has not been released. 63 per cent of the population in
Rakhine State was of Buddhist faith when adjusted for theenamerated population, principally the
Rohingya. This figure includes some other smaller Buddin@gipsin addtion to the ethnic Rakhine.

See also: Center for Diversity and National Harmdrgkhine Needs Assessmi@ttober 2015).

The report estimated the population of ethnic Rakhine at 6€apéin Rakhine State.

On 29 March 2014, a day before the censas due to begin, the Government reneged on an earlier
explicit commitment to allow the Rohingya to seléntify their ethnicity on cesus forms. The

presidential spokesperson stated that those wishing to state their ethnicity as Rohingya would not be
registered. As a consequence, most of the Rohingya were not enumerated in the census. The census
estimates the neanumerated population at 1,090,000 which would constitute 3depéof the total
populationin Rakhine State.

K-113.7.

DM-003.
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the lowest access to clean water and sanitatfdorhere are also concerns that some large
scale development projectsich as the Shwe Gas pipeline, and initial preparatory phases for
the Kyaukpyu Special Economic Zone are not benefitting lomamunities©

408. In late 2015, an ethnic Rakhine armed group, the Arakan Army, started operating in

Rakhine Staté!! Its statedaims include selfletermination forethnicRakhine (Arakanese)

people safeguarding cul tur al heritage and promoti n
nat i on aP?ltihas bpenatedsnt athumber of townships within Rakhine Statbasd

since sporadally clashed with the Tatmadaw, with clashes reportedly becoming more

frequent and more deadly in recent y&at$he casualties incurred by the Tatmadaw in these

clashes exceed those resulting from the ARSA attacks of 2016 and 2017. The clashes have

alsocaused displacement of civilians.

409. In September 2016, in an effort to address the concerns of all communities in the State,

the Myanmar Government formed the Advisory Commission on Rakhine State. The

Commission, composed of six national and thrdemational members, was chaired by

former United Nations Secretage ner al , Kof i Annan. I't was mandat e
solutions to the complex and delicate issues in Rakhine State, in accordance with established
international st amprdducedasfidal repdrhreAugist 20avi, isckiding n

88 wide ranging recommendatiotié.The Office of the State Counsellor welcomed
Airecommendations f-ber meaol nogfahsangivétheoagated t hat

report aifull C ;W ®icalrging aut the necommendationa to thé fullest
extent, and within the shortest timef'% ame possi bl
The report noted that the situation in Rakhine St

Ahuman rriisg kstdos @ nd . kundesaedithnai te ynandateiofthe Advisory
Commission was not to examine specific allegations of human rights viol&tons.

410. The Mission has examined such specific allegations. It has focused on (1) human

rightsviolations againsthe ethnic Rakhine, (2) the systemic oppression of the Rohingya, (3)

the violence in 2012, and (4) the extreme violence in 2016 and 2017 in the context of the

ARSA attacks and security forcesd ficlearance oper

Human rights violations against the ethnic Rakhine

| want to share my story with the whole world because the world does not know what
is happening in our lang\’
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Data from 2014 census data available on an interactive platform:
http://www.dopredatam.gov.mm/redbin/RpWebEngine.exe/Portal?’BASE=MMARENG&Ilang=eng
Cl-154, C}162;International Commission of Juris&pecial Economic Zones in Myanmar and the
State Duty to Protect Human Rigl{Eebruary 2017); Earth Rights Internationere is no benefit,

they destroyed our farmlar{dune 2013).

The Arakan Army was createn 2009 in Kachin State, predominantly by ethnic Rakhine migrant
workers from the mines of Hpakant who received training by the Kachin Independence Army (KIA).
The Arakan Army is part of the Northern Alliance @hd Federal Political Negotiation and
Conrsultative Committe¢seechapter I\ Emblematic situation Kachin and Shan Stajeand has
participated in hostilities in the north of Shan State, Kokangasktfinistered zone and Kachin State.
Myanmar Peace MonitoThe Arakan Army

According tocredible reports, thetwnships where the Arakan Army operates include Buthidaung,
Kyauktaw, Maungdaw, Mrauk), Minbya, Ponnagyun, and Rathedaung. Se87K.23; D

Mat hi eson, fiShadowy rebels extend Madanhmar és wars (Asi a
i Mynanar 6 s ot her Rakhine problem (Asia Times, 29 Novembe
Advisory Commission on Rakhine State, Final Repbotyards a peaceful, fair and prosperous

future for the people of Rakhig&ugust 2017).

Republic of the Union of Myanmar, Office of the State Counselitatement by the Office of the

State Counsellor on the Final Report of the Advisory Commission on Rakhing8tategust 2017).
Advisory Commission on Rakhine State, Final Repbotyards a peaceful, fair and prosperous

future for the people of Rakhiggugust 2017), pp.40 and p. 13.

DI-028.
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411. The international community has focused much attention on the human rights
situation of the Rohingya. Humaights violations against ethnic Rakhine have largely gone
unnoticed. The Mission purposefully reached out to ethnic Rakhine communities, finding
consistent patterns of serious human rights violations against them. In most cases, Tatmadaw
soldiers werehte perpetratar

Forced or compulsory labou@®

412. The Mission found a consistent pattern of the Tatmadaw using ethnic Rakhine men,
women and children for forced or compulsory labB8Forced labour took place throughout

the reporting period and acrdRakhine Staté&° Thevictims were mostly from remotairal

areas. Considering that victims also referred to family members, including their gérents,
being subjected to similar practices in the past, it is clear that such practices have been a
feature of Rikhine rural life for many years.

413. The ethnic Rakhine have experienced multiple forms of forced or compulsory labour.

The most common form was the carrying of heavy packs, weapons and supplies for

Tat madaw patrol s, r e f evictims dsuallydeirm snalds.Botimea r i ngo, wi t
and women have also been forced to work in Tatmadaw compounds, with men usually

constructing infrastructure and women washing, cleaning and cooking. Other forced labour

related to road construction, breaking and cargyicks, cutting firewood, clearing forests,

and working in paddy fields.

414. Victims told the Mission of the typical experience. Tatmadaw soldiers would arrive
in a village or where villagers were gathered, including fields while fafifiog when
returring from work??® and order villagers to join them without warning or consultation.
Soldiers would often physically grab people as they passed through the $tlageake

them from their home¥2In such instances, the selected villagers were often urtipliotm

their families. They were given no information on the work they were supposed to do and
had to embark immediately on portering or other forms of work for days or weeks. One victim
described his experience:

| used to go to the forest and collectfvood to sell. One day, | was on my way back
with other villagers. Suddenly, some Tatmadaw soldiers appeared and grabbed us.
They beat us and said that we had to go with them for portering. We had to go with
them straight away. We were then porteringhia high hills for eight day%¢

415. Alternatively, the Tatmadaw would gather labourers by telling the head of the village
to provide a number of persot$.0One victim, who lived in a village next to a Tatmadaw
base, reported that announcements were madmtirdy the number required on a particular
day?2®

416. Most victims had to participate in forced or compulsory labour on multiple occasions.

For some, it was once a week, for others it could be once a month, or two to three times a
year®°|t appears that proximity to a Tatmadaw base may have affected the frequency. While
there was little scope to avoid forced or compulsory labour, there are instances where

918 For legal frameworksee chapter IV, section A.Forced labour and forced recruitment of adults and
children.

918 Cl-053, CH055, CH056,CI-057, CF058, CF060, CHL53, CH154, CH158, CH159, DF014, DHO15,
DI-016, DF017, D018, D019, D028, D029, D032, DH033, D036, DH039, DH041, DF043,
DI-044, D045, QF072, QFO74, QFO75.

920 The Mission documented cases in the followiognships in Rakhine State: Buthidaung, Kyaukpyu,
Kyauktaw, MraukU, Maungdaw, Minbya, Pauktaw, PonnagoyRamree Rathedaung and Sittwe.

921 pD|-017, DHO29, QHO75.

922 Cl-055, D+019.

923 QI-074

924 Cl-053, CH058, CH060, CF153, CH154, CH158, DH018,DI-028, DH043.

925 Cl-056, DF015, DF017, DH032,DI-036, DFO41, D044, DFO45,

926 QI-074.

927 Cl-056, CH057, QHO74.

928 QI-072

929 Cl-056, D015, DF016, DH032, DF033, D036, QH072, QHO74, QHO75.
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villagers paid the Tatmadaw as an alternat¥én some situations, one person fr@ach
household in the village had to go for forced labour, whenever the order came. Victims of
forced labour were often required to report on a regular basis. They frequently had to sleep
in the Tatmadavcamp until the tasks were completed and they weritted to return
home. Victims were fearful of further forced labour. When the Tatmadaw arrived in the
village, the youth would often flee to hide. No payment or compensation was received for
the labours?

417. The duration of forced or compulsory labdwas varied, lasting from a few hours to
days, weeks or montli¥ Porters could be forced to travel significant distances on foot,
carrying heavy loads between towns or to other states, for up to ter*&yse villager
described how he had to carrgi@naddauncher for eight day$*In most cases, the porters
were not given any information about the journey, simply ordered to follow the troops.

418. Forced labour was also imposed ie ttontext of the conflict between the Tatmadaw
and the Arakan Arm¥2° exposing porters to significant dangers. In some instances, porters
were taken to conflict areas and exposed to combat or the risk of c§fDat victim
described how another porter waadly injured by an anfpersonnel mine and had his leg
amputated and bandaged without mediéeorters were also used as minesweepers, with
soldiers sending porters ahead of tH&h®©ne victim stated:

| was taken as a porter when working in a field. Agiagroup of soldiers came and

told me to follow them. When | refused, they kicked me and punched me in the face. A
soldier pointed his gun in my back and said | would be killed if | did not follow. So, |
followed and carried their rations. They made meal athers walk at the front,
carrying heavy bags. We travelled for three days and then there was shooting between
the Arakan Army and the soldiers. The fighting lasted about one hour. | managed to
hide in the forest, but three soldiers and other portersevkdlted?3®

419. Forced labourers received overt verbal threats, includ@agh threats to themselves

or family members, insults and derogatory references to their ethnicity. Ethnic Rakhine who
tried to avoid forced labour, because of sickness or othepelting reasons, were subjected

to beatings with stick%? or kicking and punchingt! Additionally, fines were imposed and
they faced the threat of arré$tForced labourers were frequently subjected ttréhtment.
Porters often had to walk long distan@e&r many hours, carrying heavy loads and with
little or no rest. They were only allowed to stop when instructed. When porters slowed down
or were unable to carry the heavy loads, they were beaten with sticks df*glagped or
kicked?** One victim statd:

I was subjected to forced labour since | was 20 years old. | had to break stones. It
happened irregularly, but it could last for about one week and sometimes three weeks.
About 50 male villagers were taken each time. If we worked slowly, we were beaten.
After nearly 10 years, | tried to refuse but the soldiers threatened to arrest me. When
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QI-075

CI-057, CI154, CI158, D015, DHO41, QHO72, QHO75.

DI-039, D045, QIO75.

CI-055, D017, D019, DF039, DH043, QH074.

QI-074.

The Mission is aware of allegations of abuses committed by the Arakan Army, as well as allegations
of violations perpetrated by the Tatmadawmthis context, both of which warrant further investigation.
CI-159, D019, D043, QIO74, QHO75.

DI-019

QI-074

DI-019, DHO43.

DI-019

DI-018, DF032, DF043, QF072, QFO75.

Cl-053, D017, D019, DF045.

DI-032

CI-056,CI-062, CI153, Ct154, D017, DF032, DH0O43.

Cl-053, CI056, CH062.
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| refused again | was beaten with wooden sticks. My eyebrow was broken; | was
bleeding™®

420. During patrols, porters were given minimal food and water, whilsdldiers had two

or three meals a d&jt One victim said that he only received food three times over an eight
day period®*’ Porters were forced to sleep on the ground in the open air or forest, while
soldiers had sleeping mats and blank&tEhe experiencefdorced labour and the associated

ill -treatment had negative health consequences, some sétious.

421. Women were particularly vulnerable while serving in Tatmadaw camps, as they were
also subjected to raff@and other forms of sexual violence. Some womenevkept in the

camp after completion of their service, and then raped by the Tatmadaw, including at captain
rank %!

422. Children were not sparé Like adults, children were subjected to portering,
including the ilitreatment that often accompanies itgtea?>2 or hit with a rocR*). One

victim explained he still had the scars of injuries inflicted during the beatings while he was a
child.®>®> Another explained how she had been taken from the age®8fll@madaw soldiers
would visit her village frequently, faing one person from each household into forced labour.
They would often take her father, but have also taken her mother or one of the four children.
When they came, soldiers would just point at whomever they wanted. The witness recalled
that she was taketio a Tatmadaw camp a thrbeur walk away, where she was forced to
break and carry stones. Sometimes she was taken for one week, sometimes for one month.
At night, she slept in the forest. If she and other victims got tired, or tried to rest, the soldiers
would abuse them verbally, threaten or beat them. She was beaten on five occasions.

423. Some of the victims tried to escape. Despite the tfaadt porters were guarded by
troops?®” some managed to flé& Attempts to escape were dangerous, with portenmsgbei
shot at¥>®

I did not try to escape. We would be shot. One person from a different village tried to
escape and he was shot. | saw this with my own®es

424. Those who managed to escape lived in fear of being cé8iytictims felt compelled

to hide, leae their homes, and ultimately flee the country. Forced labour had a significant
i mpact on victi ms% The majanity afithe victinesrabieady ilivedhis .
economically deprived rural areas, with most living on a subsistence basis. While uindertak
forced labour, persons were unable to earn a living for themselves or their families. The
economic consequences were also a reason given for leaving My&hmar.
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2. Forced evictions

(@) Legal framework

425. Forced eviction is a serious violation of huma r i ght s . It is the HAper.
temporary removal against their will of individuals, families and/or communities from the
homes and/or land which they occupy, without the provision of, and access to, appropriate
forms of | egal %tHRored ¢victens offenr diréctly ot indivently affect
various human rights, including the right to life; freedom from cruel, inhuman and degrading
treatment; the right to security of the person; the right to an adequate standard of living,
including the right @ adequate housing, food, water and sanitation; the right te non
interference with privacy, home and family; the right to work; the right to property and the
peaceful enjoyment of possessions (including the right not to be arbitrarily deprived of
property) and the right to an effective remedy. Such violations are often the consequence of
the way evictions are decided (for example, without consultation, information, or recourse),
planned (for example, without notification, relocation, or adequate compamsatarried

out (for example, at night or in bad weather, under threats, violence or force), or of their result
(for example, loss of livelihood, property papers or documentation). Minorities are
particularly vulnerable to forced evictions, because otrdisnation or because they
constitute a socially excluded, destitute or marginalised part of sé@iety.

426. Not all evictions are prohibited. Evictions based on arguments of public or national
interest may be justifiable. However, to be justifiable und&rnational law, they must be
carried out only in the most exceptional circumstances and after all feasible alternatives have
been explored in consultation with the affected community, and after due process protections
are afforded®® Evictions may not bearried out in a discriminatory manner. Due process
protections include genuine consultation, adequate and reasonable notice, as well as legal
remedies. Importantly, adequate compensation needs to be provided in &hamtall
necessary measures shobidtaken to minimise the impact.

427. Protection against forced eviction is not linked to property rights. Everyone has the
right to be protected against forced evictions, regardless of the type of tenure (for example,
ownership, rental, informal settlem®. Security of tenure is the cornerstone of the right to
adequate housing, which also applies to occupiers without documenitation.

428. Under the Constitution of Myanmar, the Union i
all natural resources above abelow the ground, above and beneath the water and in the

at mospheredo (section 37). The 1894 Land Acqui sit]|
acquisition for public purposes. The Government ¢

pur poses 0mpany whHem noticais given and compensation is at market ¥alue.
Legal reform in 2012 introduced a system similar to a private property regime. The Farmland
Law®"regulates paddy land, and the Vacant, Fallow and Virgin Lands Managemefit Law
regulates a rarggof lands including unused plots and abandoned lands. Regardless of these
developments, key issues in Myanmar are still linked to {acgée tenure insecurity and
poorly kept land ownership records.

964 United Nations Committee on Economic, Social and Cultural Rigeeegral Comment No. 7:
The right to adequate housing (Art.11.1): forced evicti@¥sMay 1997, E/1998/22.

95 For general overview of forced evictions and human rights, see OHCHR aithbibat,Forced
Evictionsi Fact Sheet No. 25/Rev(Mlew York and Geneva, United Nations, 2014).

966 United Nations Committee on Economic, Social and Cultural RiglgaeralComment No. 7: The
right to adequate housing (Art.11.1): forced evictio2@ May 1997, E/1998/22.

97 See United Nations Commission on Human Rights resolution 1993/77.

968 |bid.

969 1984 Land Acquisition Act, arts. 4, 6, 23 and 38.

970 Farmland Law (PyidaungsHluttaw Law No. 11 of 2012).

971 Vacant, Fallow and Virgin Lands Management Act (Pyidaungsu Hluttaw Law No.10 of 2012).
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(b) Findings

429. The Mission found a pattern of theaffmadaw arbitrarily appropriating land from
ethnic Rakhine villagers across Rakhine State, and forcibly evicting®heamd was taken

for various purposes, including construction of infrastructure and food production for
soldiers?™

430. Land is frequentlyaken arbitrarily and immediately, not allowing the affected person

or family to prepare or to plan an alternative. A small group of up to 10 soldiers would arrive

on a plot, and put up a military flag or place a sign indicating that the land was’taken.
Reports were received that soldiers place fences or bamboo poles around the land and destroy
existing properties on the land, for example sié&dbhere is little or no consultation with

the affected individual or famil§® Furthermore, land confiscation Iblye Tatmadaw could

affect multiple individuals and families at the same time, such as groups of villagers with
adjacent small lantioldings?’” One victim stated:

On 8 February 2012, when | was having lunch at home, | learned that the military
was taking myaddy field. | went back immediately. | saw six soldiers who had put
up bamboo poles around my paddy field. | begged them not to take the land, pleading
that it was the only thing | had and that we were dependent on it. They did not listen.
They arrested mand took me to the office of the village head. | saw many villagers
there, their hands tied up with rope. | managed to flee when | went to the toilet. The
same day the military took away the lands of three other farfiifies.

431. Furthermore, the affectgzersons generally received no compensation, and were not
informed of how to make any clairfi®.There are instances where minimal compensation
was offered, with the amount viewed as derisory compared to the actual value and the
economic 10s8% In other casegpromised compensation was never recee@ne victim

stated:
Four soldiers came while | was on my land, asking to show my land documentation.
Af ter showi ng al |l document s, one of them sai
infrastructures here. We take ydura n d . I f you dondt agree, talk t

to the office with my mother. We were offered 9,000 Kyat. The market value was
900,000 Kyat. When we refused, the officer said it was government land and that they
would take it anyway. The next morgjrthe military came again and destroyed my
tent near the land. They planted a military flag and ¥&tft.

432. After being evicted, the affected persons no longer had access to their land and efforts
to reclaim usage were routinely met with warnings, beat@wgd death threa® Ethnic
Rakhine who objected to the confiscation, or who attempted to file complaints or find legal
recourse, were subjected to beatings or detefiti@ne interviewee explained how he was
beaten when he sought recourse:

When | discowed that my land had been confiscated, | went to see the chief of the
local military camp. When | complained the first time, | was told that they need the
land for military buildings and for crop cultivation. When | went back, | was ill

972 Cl-055, CH056, CH059, CHO60, CH158, CH62, D015, DH016, DF031, DHO33, Q+072, QHO73.
The Mission documented 14 cases yakkpyu, Kyauktaw, Mrauk), Maungdaw, Minbya,
Rathedaung and Sittwe in Rakhine State.

973 CI-055, CH056, CF158, QHO73.

974 CI-055, QF072, QHO73.

975 CI-055, CH059, QHO73.

976 Cl-055, CF158.

977 CI-056, CF059, D016, QHO73.
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980 Cl-055, CH158.

981 CI-158
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treated. Two soldis held me, one from each side, and a third kicked me. | was kicked
on the head, my nose was bleeding and | became unconscious. My ribcage was also
damaged. | was then detained at the camp for one day and two fifghts.

433. The economic consequences of thafiscations and forced evictions were often dire
for the victims and their families. Often confiscation took away land that was the only source
of livelihood, pushing them further into poveff§.Alternative means of employment and
sources of income werdten not available, or were considered to carry significant risks. The
evictions also negatively impacted the family life of some victims, as they were forced to
separate to earn a living, or to leave the country altog&ther.

Confiscation of food andlivestock

434. Confiscation by the Tatmadaw of livestock, food supplies or other possessions, either
at security checkpoints or during patrols in villages, was a common experience for ethnic
Rakhine. The Tatmadaw would routinely confiscate domestic anffidisod,*® or a
proportion of a yearly production of croff8.

435. Resistance by victims to confiscations could lead to mistreatment by the Tatmadaw,
including beating8?!leaving some with injurie¥®2The failure to provide the Tatmadaw with
supplies could subject victims to further violations, including forced lat9®fs with other
violations, the fear of arrest or other repercussions from the Tatmadaw compelled some
victims to flee the countr§?* Oneinterviewee stated:

My family and | had a vegetable farm and soldiers often came to ask for vegetables.
If we did not comply, the soldiers just took them. Sometimes they asked us to give them
money. | did not have enough vegetables to sell becausewslletstolen by the
military. This went on for a long time. The soldiers also came regularly to our shops
and never paid. They just picked whatever they wanted. We could not protest. If we
protested, they would damage everytHitg.

436. It appears that theoafiscation of property in this manner was widespread and a
common feature of ethnic Rakhine village life. The manner in which victims describe the
practice suggests that it became normalised for villagers:

The soldiers would take whatever we had fromTinss included our livestock and
vegetables from the farm. They took things from us every day. This was actually
nor mal for us, so | didndé® think this was

437. While apparently considered normal, the economic impact could be degstat
These confiscations removed a significant part of the earnings of poor villagers existing at a
subsistence level, affecting the entire famllize practice, and associated mistreatment, also
served to build mistrust and enmity among the ethnic Rakiowards the Tatmada®’
However, powerlessness to respond appeared endemic. Information received indicates that
victims did not file any complaints in relation to these practite®ne interviewee said:
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We never filed any complaint. The soldiers are detshe law. Complaining to the
authorities is like complaining to the soldiers themse¥fes

4. Sexual and gendetbased violence

438. Ethnic Rakhine women have been subjected to rape and other forms of sexual violence
by Tatmadaw force¥% This has primaly taken place in the context of forced labour and

has occurred across Rakhine State. Rakhine women who have been raped by Tatmadaw
soldiers face rejection by their families or communities and fear being subjected to further
sexual violence. Incidents hawccurred prior to and throughout the period examined by the
Mission.

439. In many incidents, women and girls, who are forced by Tatmadaw soldiers to carry

out cooking, cleaning or manual labour, were also subjected to rape or sexual assault. For

examplean interviewee from Kyauktaw Township, who had been subjected to forced labour

over a period of two decades, was beaten by soldiers and raped on several occasions by a

Tat madaw captain. When she refused toby return, the
the Tatmadaw. She fled Myanmar, fearing that soldiers would return and rape her again. She

described the last occasion she was raped:

At the end of the day [working at the militar
together with about ten other womethe chose about four or five women, and we

were taken away one by one. | initially refused to go, but two or three soldiers beat

me. In the room | was raped by one soldier, while two others stood outside the closed

door. He had three stars on his uniforfi!

440. Another woman from Rathedaung Township described being sexually assaulted while
undertaking forced labour:

As | was washing the clothes of the soldiers, one of them came from behind and

grabbed my breasts. He took off my bra and kissed me on the éteetouched my

breasts with his hands. He touched me and r es!
resist because | was afraid he would kill #f8.

441. Ethnic Rakhine men subjected to forced labour also reported witnessing rape by
Tatmadaw soldiers againRakhine women. One former porter reported withessing the rape
of a group of women by the roadside in Mrauk ownship:

We were resting by the roadside and the military had brought a group of four or five

women from villages on the way. While we were thibvey raped the women. They

first made the porters move away so that we ¢
women c¢crying and saying things |ike, fAwhat are
being beaten. Afterwards, they sent the women back tosithejes. | heard this each

time | was taken porterin§®s

442. Rape and other forms of sexual violence against ethnic Rakhine have also coincided

with instances of forced evictions and other forms of pecuniary exploitation (unlawful tax

collection) by thelfatmadaw. One male interviewee from Kyaukpyu Township noted that the

rape of young women had occurred in 2014 during land confiscation coordinated by military

camp No. 543%4A Rakhine woman reported that when she wagdats old, she had been

raped at gopoint by a captain from the Tatmadaw South Western Command in Minbya

Township. This happened after her family was unable to provide the Tatmadaw with part of

their harvesbfrice, framecas a fitaxo. The captain said she shou
When she refused, she was rap&8.

%9 D|.041
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443. There are also reported instances of rape by Tatmadaw troops in other contexts. One
interviewee described the rape of an adult female relative by a Tatmadaw soldier, while she
was cutting firewood near the forestRonragyun Townshig?¢In a more recent case, one
interviewee from Buthidaung Township described the general attitude of Tatmadaw soldiers
towards Rakhine villagers in the aftermath of the {88sAugust 2017 violence in Rakhine
State and the attempted rape slas subjected to:

After 25 August 2017, there was an explosion and a lot of commotion. Villagers

initially relied on the Tatmadaw soldiers because they thought they would protect us.

However, soldiers did not do anything to protect Rakhine villagers ddstieey made

the villagers cook for them and took someworhens ai d | di dndét want to co
but they dragged me to a military base close to my house. When | atrsasd four

other Rakhine women. There was a group of about a dozen solthenggrabbed

our hands and touched us. They tried to take off my clothes and rape me. We were all

screaming. They shut our mouths with their hands but some still managed to shout.

We were about to get raped, but my uncle and others arrived and we were released

The soldiers didnodt provide any security. Il ns
US1007

5. Emblematic incident: shooting in Mrauk-U on 16 January 2018

444, The Mission received reports of repressive action against the assertion of ethnic
Rakhine identy. An emblematic case is the use of excessive force in relation to a
demonstration in the Rakhine city of Mralkagainst the cancellation of an annual ethnic
Rakhine event. The Mission interviewed eyewitnesses of the iné¢fdent.

445. Mrauk-U was the lastapital of the ancient Arakanese Kingdom, with a majority of

the population of Rakhine ethnicity. An annual ceremony is held to mark the end of the rule
of the Arakan dynasty following the conquest of the area by Bamar forces. After an initial
postponementdue to delays in obtaining permission from the authorities, thed 233
anniversary celebrations were scheduled for 16 January 2018. Ethnic Rakhine from across
the state arrived in Mrauld. However, the authorities suddenly cancelled the evening events.
Thenews spread among the crowd, which had gathered to attend the event. The crowd started
to demonstrate against the decision. One witness recalled:

People had started to gather in Mralikksince the morning. We were in the city and
ready for the celebratiothat night. However, we were unexpectedly informed that
the celebration was cancelled. So, the gathering became a demonstration instead of a
celebrationto0®

446. Event participants went to the main police station and then to the District
Administration offie, to know the reason for the cancellation. At the District Administration
office, the security forces had closed the gate to prevent the crowd from entering. The
demonstration continued outside, with a large crowd gathered. At 6.30 pm, it appears that a
decision was made to cut the power supply to the streetlights in th&'drea.

447. The police stationed inside the compound then fired a series of live rounds. It is

reported that they first fired into the air. Local media also stated that protBstoessu n ¢ h e d

stones with slingshots and threw brickso at the s
the weapons of two police office¥81 The Government subsequently claimed that the police

fired about 20 warning shots with assault rifles and ab@wvarning shots with beliction

rifles.1012
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448. According to the witnesses interviewed by the Mission, live fire was also directed at
the crowd, hitting a number of demonstrators. The police also beat people with guns and
sticks, and kicked people on theognd. The witnesses stated that it was difficult to know

the direction of the shooting because of the darkness, and the chaos caused by people running
in different directions in an attempt to escape. One witness stated:

I heard gunshots and then there wapid shooting at the crowd coming from inside
(the compound). | saw two people shot and they died instantly. Others were shot in
the arms and thighs. The police were shooting at the crowd in the dark. They were
also hitting people with guns and sticksdatamping on people with bod#s3

449. Atleast seveerthnic Rakhine demonstrators wet®t andilled, and at least 12 were

seriously injuredAccording to a statement i ssued by the G
escalating, authorities said securitydes fired 10 shots into the crowd with assault rifles and
boltacti on rifles, Ykilling seven peopl eod.

450. In the aftermath, the police started arresting people, particulariggypaople A
number of participants fled Myanmar fearing arrest. One witrtatsds

Following the incident, the authorities started arresting people who participated in
the demonstration and wivgere witness to the incident. | was targeted because | went
to the hospital several times to see my injured friend. | could not meéiemg
because there were police within the hospital compound blocking access. The police
may have seen me in the hospital af@a.

451. Under international human rights law, the State is under an obligation to facilitate
protests. The use of force by lawfercement officials should be exceptional. Any use of
force must comply with the principles of necessity and proportionality. The degree of force
used should be limited to the minimum necessary in the circumstances, and should be
targeted at individuals ugy violence or to avert an imminent threat. Specific rules apply to
the use of firearms during assemblies. They may only be used against an imminent threat,
either to protect life or to prevent l#@ireatening injuries. There must also be no other
feasille option, such as capture or the use of-lebinal force. Firearms should never be used
simply to disperse an assembly. Indiscriminate firing into a crowd is always unfé®ful.

452. It appears uncontested that the police used live fire to shoot into diel,cin
complete darkness, and that at least seven protesters were killed as a result. While the Mission
notes that some protestors may have used violence (throwing of stones), there are no
indications that there was an imminent threat to life osthifeatening injuries that warranted

the use of lethal force, let alone the firing of assault rifles into the crowd during the night,
after the streetlights were switched off. The Mission therefore has reasonable grounds to
conclude that the police used excesdbrce in the management of this protest.

453. The broader context of this incident warrants further investigation. This includes an
examination of whether the restrictions imposed on the celebrations were in compliance with
international human rights wg whether the arrest and detention charges under the
Unlawful Association Act (section 17.1) of participants and psominent ethnic Rakhine

men Wai Hin Aung, a Rakhine writer, and Dr. Aye Maung, toemer head of the Arakan
National Partyand membeof Parliamentis unlawful or arbitrary; and whether the overall
handling of the events amounts to an undue and discriminatory restriction on the assertion of
ethnic Rakhine identity

6. Conclusion

454, The serious human rights violations experiencethbyethnic Rakhine are similar to
those experienced by other ethnic groups in Myanmar, mostly perpetrated by the Tatmadaw.

1013 D|-042.
1014 Gl obal New Light of Myanmar;U it$Seoven (Ki8l Jeacd,ualk®d i2r0jlBred
1015 CJ-161
1016 A/HRC/31/66, paras. 580; A/IHRC/26/36, paral5; OHCHRand United Nations Office on Drugs
and Cri me, fiResource book on the use of force and fire
Nations, 2017).
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455, The forced and compulsory labour imposed by the Tatmadaw against the ethnic

Rakhine is widespr ead,igaiionsurderinteraationa labow aw My an mar 6 s
and international human rights law. The documented cases show that the work is exacted

under the menace or use of physical force and (death) threats. Victims have no free choice

and cannot but comply. The types ofwaonsistently described to the Mission, and the

circumstances of their imposition, cannot be construed as minor communal services that are

permissible under international law. The Tatmadaw bully, force and coerce villagers into

submission. This is furtllemanifested in the numerous forced evictions and the total

di srespect for villagersd property rights. Tat ma
they want. In doing so, they further push ethnic Rakhine villagers and their families into

economic hardsp and poverty. The level of arbitrariness and abuse of power on the part of

the Tatmadaw is astounding.

456. Such conduct is a catalyst for numerous other human rights violations, including the
arbitrary deprivation of life, arbitrary arrest and detemtgexual and genddmased violence,

and other forms of severe-tleatment®’ Such violations are often linked to attempts at
escape, protest, or the inability to pay bribes.

457. The Mission is further concerned about additional information receivedtimmpiat

other violations, including of the rights to education, health, culture, freedom of expression,
freedom of peaceful association and assembly, and freedom of religion. However, the
information on these allegations is insufficient to make findindgkia stage

B. Systemic oppression and persecution of the Rohingya

In Rakhine State, Muslims are like in a cage, they cannot travel outside. There are no
human rights for the Muslims of YRakhine. I don

458. The Rohingya aré a situation of severe, systemic and institutionalised oppression

from birth to death. Their extreme vulnerability is a consequence of State policies and

practices implemented over decades, steadily marginalising the Rohingya and eroding their

enjoymenof human rights. The process of #Aotheringo t
treatment started long before the period covered by the Mission.

459. The cornerstone of this system of oppression is the lack of legal status of the
Rohingya. This is compaued by restrictions affecting theimovement, subsistence and
development, and numerous other human rights violations. The life of Rohingya in Rakhine
State has gradually become more and more untenable.

1. Denial of legal status and identity

460. TheMyamm mar aut horities consistently and vocally
in Myanmaro. They object to the use of the name 7
argue that the Rohingya do not belongodin Myanmar .

and often referred to as #dill egal i mmi grantso fro
Successive laws and policies regulating citizenship and legal status have become increasingly

exclusionary in their formulation, and arbitrary and discriminatior their application.

Today, the overwhelming majority of Rohingya deefactostateless, without proof of legal

status or identity.

(8) Denial of birth certificates

461. Legal identity starts with a birth certificate: it provides legal recognitioa ¢hild.

According to article 7 of the Convention on the Rights of the Child, all children have the

right to be registered immediately after birth. Access to registration must not be undermined

by discrimination of any kind, including on the basisofthei | déds or the chil dés |
race, colour, sex, language, religion, political or other opinion, national, ethnic or social

1017 C|-057, CH059, CH061, CF157, CHL62, DFO14, DF029, QH072, QHO73.
1018 DI-007.

110



A/HRC/39/CRP.2

origin, property, disability, birth or other status. All children should have access to birth
registration in the country wheree are born, including nenationals and stateless
childrento®

462. In Myanmar, thee is amultiplicity of lawsandprocedureselated to birth registration
The system is administered by several Ministnaaking procedures complex and difficult
to navigde, especially for the Rohingy&?°According to article 9 (b) of the Myanmar 1993

Child Law, fAparents and guardians shall register

| awo. The 1982 Citizenship Law conablatons a

ficitizens born inside and outside the Stateo,

guardians who fail to register their childrérailure to register a birth on time is also subject
to criminal penaltiesinder theward or Village Tract Admmistration Law.

463. According to credible reports the authorities stopped issuing birth certificates to
Rohingya children in northern Rakhine in the 1990s, with no official reason given for this

change of policySi nce t hen, the only HAregistrationo

northern Rakhine is their inclusioninthes@a | | ed @ h ¥ Suethimlusibnisa st 0.
prerequisite for obtaining identity documents, travel authorizations, marriage permissions,

and enrolment in most government schodlpon the request of parents, the village

admi ni strator or the Arepresentative person
proof 0°F Thd ¢ost bf ihés procedure varies from one location andfamdy to

another. Parents must then approach the immigration authorities and request that their
household list be updated, paying another arbitrari’¥é®ne interviewee from Buthidaung

stated:

The Rohingya need to pay a large amount of monegdeiving a certificate of proof

of birth and include new born babies in the family list. The amount appears to vary
from case to case. There is no written rule. The authorities made up all these rules
only for the Rohingya in northern Rakhine Stéte.

464. An interviewee from Maungdaw explained how cumbersome this procedure is given
the restrictions on movement and the risks associated with not updating the household list on
time:

After the birth of my first daughter, | went to the village administratal gave him

15,000 Kyat to send someone from his office to convey the message to the NaSaKa
about my daughterdéds birth and to ask for
could not go to the checkpoint myself because of the unavailability of traaisport

and the need for travel permission. | thought the village administrator had taken
action to include my daughter on the list. A few days later, the authorities came to my
village to check the family lists. They saw my daughter but she was not @t.the |

had to give them 50,000 Kyat. | managed to gather the money with the help of others.
Otherwise, would have been imprisoned for six nioif?6

465. In December 2015, a new procedure targeting Rohingya children was outlined in a

document settingouerqui r ement s for Abirth | ist i nserti

in household population |listd. According to
requirements have further slowed down the process. As a result, only a small number of new
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K063.11. Myanmardéds birth registration system differs

Ministries have reportedly acquired parallel competences: Ministry of Immigration and Population;
Ministry of Home Affairs; Ministry of Health; and Ministry of National Planning and Economic
Development. Since 2012, village administrators were also attributed responsibilities
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borns were added to household lists in 2016, with inconsistent implementation from one area
to another and reported cases of applications being rejééted

466. Some Rohingya children wkersetadldeldi Itdr ean sfepramda
il l eghitlidmagre fcor mo. This included children whose
marriage permission, children whose parents were not present at the household list updating

exercise, adopted children, and children born in contravention td¢hkorder limiing the

number of children in Rohingya families to twimm April 2013, it was assessed that there

wer e 5, 1llils tiidd &% kis belieded that the number of children who were

pl aced on these fAblack Iistsd is much higher.

467. The registrationof newborns in the household list has not been undertaken
consistently, and as a consequence the number of unregistered Rohingya children in Rakhine
State remains unknowistimates suggest that almost half of the children in Rakhine State
remain unregigtred:0?°

468. The interim report of the Advisory Commissioon Rakhine State included a
recommendati on t o t heom@Bahensivbinhmegisttation campignol | out a
- with doorto-door visits carried out by mobileteams n or der t o /8lach al | chil
July 2017, the Special Rapporteur on the situation of human rights in Myanmar stated that

she had beeimformed by the authorities @ffforts to improve birth registration in line with

the interim recommendations from the Advisory Commission. She welcomed the issuance of

over 20,00irth certificatesn Rakhine Staté’3! The Mission is not aware of further details

regarding the issuancef these or any other birth certificates in relation to the interim
recommendations. In its report on implementation (January to April 208 &ommittee for

Implementation of the Recommendations on Rakhine State did not make any reference to the

issuanceof birth certificates for Rohingya childréff?

(b) Denial of citizenship

469. Legal status and identity is further determined by citizenship. The right to a nationality

has been descri bed &%Itigohvaal ifportagech to the aizatibrave r i ght so.
of all other human rights and is recognised and protected in a series of international legal

instruments?34 most of which apply to Myanmar. The prerogative of States to decide who

their nationals are is not absolute. States must comply withtheian rights obligations

concerning the granting and loss of nationafity.

470. The right to a nationality implies the right of each individual to acquire, change and
retain a nationality. International human rights law explicitly prohibits the arbitrary
deprivation of nationality. In order not to be arbitrary, denial of access to a nationality must
be in conformity with domestic law and standards of international law, in particular the
principle of proportionality. States have the obligation to ensureathpersons enjoy the

1027 K-063.12, K076.

1028 K-063.10

1029 See Advisory Commission on Rakhine Stééerim Report and Recommendatigiarch 2017), p.
12; see also: CRC/C/MMR/CO# para. 43 and 44(d).

1030 |hid.

1031 YangheeLeeUni t ed Nations Special Rapporteur on the situati
of mission statemento (21 July 2017).

1032 Committee for Implementation of the Recommendations on Rakhine Btgiert to the People on
the Progress ofimplementation of the Recommendations on Rakhine -Stateiary to April 2018

1033 gee for example, S. DeGooyer, A. Hunt, etBhe Right to Have Right¥erso, London, 2018). The
fundamental nature of the right to a nationality has been consisterifignned by the United
Nations General Assembly (for example, A/RES/50/152) and the United Nations Human Rights
Council (for example, AHRC/RES/7/10; AAHRC/RES/10/13; AIHRC/RES/13/2; AAHRC/RES/20/5;
A/HRC/RES/26/14).

1034 UDHR (art. 15), ICCPR (art. 24), CR@rt. 7), ICERD (art. 5), CEDAW (art. 9), CRPD (art. 18),
ICPRM (art. 29), ASEANDeclaration(art. 18).

1035 See A/HRC/13/34, para. 57.
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right to nationality without discrimination of any kind, and that no one is denied or deprived
of their nationality based on discriminatory grou#ds.

471. Deprivation of nationality resulting in statelessness will generally be atgitinless

it serves a legitimate purpose and is proportiéiiaGtates should ensure that nationality is
not denied to persons with relevant links to that State who would otherwise be stételess.
This is particularly so for children. While States areataiged to grant nationality to every
child born in their territory, they are required to adopt every appropriate measure, both
internally and in cooperation with other States, to ensure that every child has a nationality
when he or she is botf°One suchmeasure is the conferral of nationality to a child born in
the State if they would otherwise be statelé¥sDecisions regarding the acquisition,
retention or loss of nationality must also meet minimum procedural standards, for example,
issued in writing ad open to effective administrative or judicial revi&#.The statelessness

of a person resulting from the arbitrary deprivation of his or her nationality cannot be invoked
by States as a justification for the denial of other human rigfits.

Historical baclground

472. The current citizenship status of the Rohingya can only be understood in a historical

context!®* The 1947 Constitution and the 1948 Union Citizenship Act of the newly

independent Myanmar provided a relatively inclusive citizenship frame®ik. addition

to citizenship based on ethnicity, section 4(2) of the Union Citizenship Act provided that

fany person descended from ancestors who for two
the territories included within the Union their permanent home &whose parents and

hi mself were born in any of such ter®™ tories shal
Additionally, section 7 provided that a person could apply for citizenship if they were 18

years, resided in the country for at least fivetoarous years, and intended to reside in the

country. As such, most loAgrm residents fulfilled the criteria, regardless of whether they

belonged to one of My®™nmarés Aindigenous racesbo.

473. Most Muslims who then lived in what currently constitutes Ra&hState were

therefore included, whether their ancestry could be traced togbwaial times, or whether

they were coloniakra migrants from the region. Additionally, there are strong indications

that at the time the Myanmar authorities accepted tieiRm gy a as an fAi ndigenous
Both Prime Minister U Nu, and Sao Shwe Thai ke, tl
to have referred to the Rohingya as an indigenous group of Myanmar, with U Nu referring to

the Rohingya by name in a 1954 radio &ddrs , as fnNé our n¥%tional s, our b

474. Citizens were required to register, after which a National Registration Card (NRC)
was issued. At the end of 1960, the Government reportedly claimed to have issued 18 million

1036 A/HRC/13/34, paras. 21, 29, &B.
1037 A/[HRC/13/34, para. 59.
1038 A/JHRC/13/34, para. 36; see also 1961 Convention oRéuiction of Statelessness (although not
ratified by Myanmar).
1039 CRC,art. 7; United Nations Committee on the Rights of the Ckileheral Comment No. 11:
Indigenous children and their rights under the ConventidhFebruary 2009, CRC/C/GC/11; United
Nations Human Rights Committe&eneral Comment No. 17: Rights of the clifd. 24), 7 April
1989.
1040 A/HRC/13/34, para. 60; A/HRC/31/29, para. 10.
1041 A/HRC/13/34, para. 43.
1042 See for example, AIHRC/RES/32/5.
1043 The Mission has relied on creditdecondary sources to summarise the relevant historical context.
1044 1947 Constitutions. 11.
1045 The 1948 Union Citizenship Act lists a range of other pathways to citizenship not reproduced here,
including several noautomatic modes of acquiring citizenglffor example, naturalisation).
M6 pefined as Athe Arakanese, Bur mese, Chin, Kachin, Kar e
group as has settled in any of the territories included within the Union as their permanent home from
a period anteriorté 8 23 A. D. (1185 B.E.)o0o, see 1948 Union Citize
1047 EgM. Haque, fARohingya Ethnic Muslim Minority and the 1
Journal of Muslim Minority Affairs, 37:42017), pp. 45469.
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NRCs, nearly the entire populatioat the timei®*® Temporary Registration Cards (TRCs),

known as fAwhite cardso, were issued in case of |
NRC. Although NRCs or TRCs were not intended to be citizenship certificates, in reality

they served as such.

475. At t he start of Gener al Ne Winds regi me, t he
unchanged. The 1974 Constitution also did not al-t
All Rohingya who were citizens during the 192862 period were still to be nsidered

citizens. However, in practice, the narrative that most Muslims in Rakhine State were illegal

Bengali immigrants took root, in the context of an increasing emphasis on the importance of

Anati onal raceso and t h®°Innl878,dhe Taimadhw pnol r t all eged
i mmi gration officials i mplemented a nationwide pi
register all citizens and aliens ahead of a national population census. Its implementation in

Rakhine State led to more than 200,000 Rohingarfteto Bangladesh, amid allegations of

serious human rights violations. The Government claimed that the number of Rohingya

escaping from scrutiny was an admission of their illegal status. However, analysis suggests

that the number of alleged illegal immagnts identified was very l10W>° The Government

agreed with Bangladesh to repatriate the Al awful

i n the camp s!%iNearlyBlihrefugéea rtarset 0 Myanmar.

476. In this context General Ne Win initiateddae vi ew of the countryds citi
He argued that citizenship under the civilian government had been poorly administered, often

wrongly attributed, and leaving many people in legal lirlbtiHe acknowledged that many

people had lived in Myanmarforrog and t hat the government was fAnot
away all those people who had come at different times for different reasons from different

l andso. However, he added that il eni ency on humas
endanger oonud steHerres0shoul d be a system based on it
full citizenshblpoodsderwvaetdi doal fipur Ehe two other c¢
who ficannot be trusted fullyd and whwal would ther e
rightso. From the statement, it is clear that the

Current citizenship regime

477. The 1982 Citizenship Law marked a further St e
concept of citizenshifP>3Together with thémplementing regulations (the 1988ocedures),

the | aw created a citizenship framework with th
citizens:
AFul | citizenship is primarily reserved for i

Kachin, Kayah, Karen (Kag), Chin, Burman (Bamar), Mon, Arakan (Rakhine) or
Shan and ethnic groups who™Jketlawwlfughgr i n Myanmar
states that ithe Council of State may deci de

1048

1049

1050

1051

1052

1053
1054

Ny i Ny i Ky aw, i thepa Sk ian @ | tels & n BEBBIsuméal of Rnonlgiam gy a s 0,

& Refugee Studig017), p. 276.

Ot her groups were also considered Aforeignod, including
Myanmar 6National Raceso Came to Soungadiss Citizenship a
Contemporary Asiavolume 47, 2017 Issue 3 pp. 461483.

Seeanalyiss i n Nyi Ny i Kyaw, AUnpacking 15@BrJoufhalesumed St at el
of Immigrant & Refugee Studi€2017), pp. 274275, where the author quotes several State officials

and Stateun media indicating that the numbers of illegal immigrdoimd in operation Dragon

King were very low (for example, that action was taken against a total of 2,296 people across the

country).

1978 Repatriation Agreement between the Government of
the Government of the 8w@list Republic of the Union of Bara (9 July 1978). Available :at
https://dataspace.princeton.edu/jspui/bitstream/88435/dsp018EBkZ1978%20Repatriation%20A

greement.pdf

Meeting held in the Central Meeting Hall, President House, Ahlone Road, 8 October 1982; translation

of the speech by General Ne Win provided in The WorKkin
1948 Citizenship Acand1948 Citizenship (Election) Act were repealed in 1982.

1982 Citizenship Act, ar8.
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n o t®These initial eight groups were lateroken down in a list of 135 stdroups.

They do not include the Rohingya or people of Chinese, Indian or Nepali d&8tent.
Full citizens are those with both parents holding a category of citizenship, including
at least one full citizen; third generatiaffspring of citizens in the two other
categories of citizenship; and persons who were citizens when the law entered into
force 057 Full citizens receive a Citizenship Scrutiny Card.

AfRAssociated citizenship is foderthenled8e whose apf
Citizenship Law was pending when the 1982 law came into force. A central body is
tasked to decide on applicatioi¥ They receive an Associate Citizenship Scrutiny

Card.

AiNaturalizedo citizenship may beivegranted to

evidenceodo of entry and residence in Myanmar b
children in Myanmat®®° It may also be granted under certain circumstances by

marriage or descent. I n addition, applicants

least B year s, have command of one of the nation
charactero and fisound mindo. Naturalised citi:
Scrutiny Card.

478. Despite this legal framework being discriminatory in intent and purpose, Rehingy
are not necessarily fully excluded from citizenship. First, the Constitution and the law provide
that whoever was a citizen at its entry into force would remain a cii®$econd, while it

is disputed whether the Roh iaticallyeantitled todfulla fAnati onal
citizenship on that ground, many Rohingya would
Anaturalisedod citizenship. Their third generati ol
now. Third, the law also explicitly authorizttse State to confer any of the three categories

of citizenship on any pée%'son Ain the interests of

479. In reality, however, the law has been implemented in a discriminatory and arbitrary

manneri®62 The authorities commenced enforcement of the law only after the SLORC took

power in 1988. In a nationwide citizenship scrutiny exercise, the National Registration Card

(NRC) had to be turned in and replaced by a Citizenship Scrutiny Card (CSC). However,

Rohingya who presented their NRCs were reportedly refused a CSC, even when meeting the

conditions for citizenshipSuch arbitrary action was facilitated by provisions of the 1982

Citizenship Law allowing for broad discretion in decision makiiyNRCs were ot

returned to Rohingya; instead they received Tem
car @4Toh)ese i nter i m A wllefacedentiicatidnsdocurheatatianfoe t h e

the approximately 700,000 Rohingya to whom they were issued for the nexara$re

1055
1056

1057

1058

1059
1060

1061
1062

1063

1064

1065

Ibid., art.4.
The list of 135 regularly features in State publicatio
Daily issue of 26nSfemptembdMyabhda®d WwhOwuwe W35 national re

1982 Citizenship Act, art&-7.

1982 Citizenship Act, art. 23.

1982 Citizenship Act, art. 42.

Section 345 of the 2008 Constitution explicitly provides that any person who is already a citizen

according to law on the day of entry into force of the Constitution remains a citizen. Section 346

provides that citizenship, naturalisation and revocation of citizenship shall be prescribed by law. No

laws have been adopted since the 1982 Citizenship dathis regime still applies.

1982 Citizenship Act, art. 8.

N. Cheesman, iHow i n Myanmar 6National Racesd Came to
R o h i n dpyrralof Contemporary Asi&olume 47, 2017 Issue 32017, p. 12.

1982 Citizenshipaw,art. 7t fé no reasons need to be given by organi
authority under this |l aw in matters carried out wunder
N. Cheesman, #AHow in Myanmar O6National Racesdéd Came to
R o hi n dyrralof Conemporary AsiaVolume 47, 2017 Issue 32017, p. 12; Nyi Nyi Kyaw,

AUnpacking the Presume dl5(8) taumadf ienmigrane8&sRefuged Ro hi ngyas o,
Studieg2017), p. 278.

Ny i Ny i Ky aw, AUnpacking the BP3elsunateftmmitarat el essness of
& Refugee Studig®017), p. 27280, referring to sources in the Department of Imntigneand

National Registration.
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480. Further security operations in Rakhine State in the early 1990s again caused
approximately 250,000 persons to leave for Bangladesh, with widespread allegations of
serious human rights violations. While the Myanmar government again made clairseth
issue was one of illegal Bengali immigraffi®,a repatriation agreement was signed with
Bangladesh and Rohingya were accepted back in Myanmar.

Citizenship verification process

481. I n 2011, the government i nmembetdswictted35a fici ti zen:
recognised ethnic groups, with expedited applicattéfiThe Rohingya were not eligible for

this process but subjected to a separate ficitize
protracted, cumbersome and increasingly coercive.@y 2it had been completed for only

a very small number of Rohingya.

482. A pilot citizenship verifcation exercises took plada Taung Pyo IDP camp in

Myebon Townshipin July 2014. Rohingya were required to identif as A Bengal i 6 when
registeringt®®® Following protest from both Rohingya and ethnic RakHfiiethe programme

was suspended, and then ended in December 2014lesstlthan one hundregitizenship

Scrutiny Cards issued by August 2098.Those granted citizenship in this process were

allowed to voten the 2015 election but remagonfined in camps without freedom of

movement®”! The citizenship verification process was extended acregbhiRe State in

January 2015 bwvas suspended shortly aftéf?

483. On 11 February 2015, President Thein Sein annaltitat the white cards would

expire on 31 March 2015 and ordered them to be returned by 31 May 2015. This order pushed
Rohingya further into | egal uncertainty. Hol der
exchange for the surrendered white cféBy the dedline, only around 67 per cent of cards

had been surrendered of which 80 per cent in Rakhine ‘State.

484. Following the invalidation of the white cards, a new Identity Card for National
Verification (I CNVs) was i nt ewhethectredpplisant h t he st at
meets the eligibility ¥Rohngyaappieantsawereiequired en of My an
to indicate fABengali 6 ethnicity on the applicati
card were unclear, including the implication of fimited twoeyear validity1°7¢ A campaign

to compel acceptance of the card was conducted. It was reportedly accompanied by

threatsi?”” with those retaining white card receipts in parts of northern Rakhine State facing

1066 E/CN.4/1993/62, including the response letter from the Government to the United Nations Special
Rapporteuroh r eedom of religion or belief. The |l etter stated
some big countries and certain foreign news agenci eso,
people who were lured by stories that relief food and goods weielbg di stri buted on the oth

and that fAsome | eft because they were threatened by te
that the issue was one of #Aillegal i mmigrationd which
people of Bengalistkc back in 19780, and that the ARohingya do no
historically, politically or legallyodo. These are essen
Myanmar Government to the massive flight of Rohingya in late 2017.

1067\/_054_

1068 |pid.

1069 Advisory Commission on Rakhine#de, Final ReporfTowards a peaceful, fair and prosperous
future for the people of Rakhif&gugust 2017).

1070 K-063.1.0f approximately 1,300 eligible adult applicants, around 1,200 had applied. By late August
2015, Citizenship Scrutiny Cards had bé&=ued to 97 adults and Naturalised Citizenship Scrutiny
Cards to 820 adults, 656 children.

1071 K-063.1

1072 K-063.2.

1073 K-063.1.

1074 pid.

1075 pid.

1076 |pid.

1077 |pid.
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increased restrictiort8’8 Despite this,lie number of Rohingya applying flE€ENVs was very
IOW.1079

485. The ficiti zen vrestartedn 2016 tinder the NLD goeemmentd with

a new attempt tpersuad¢he Rohingyao accept the rebranded National Verification Cards

(NVCs).1o8° However, scpticism following past experience and a limited understanding of

the new process remained. Followingthefibst Oct ober 2016 fAcl earance oper
increasingly surfaced of attempts to coerce individuals into accepting the W @y.

January 2017ust over 6,000 NVCs had been issued in Rakhine State, compared with nearly

400,000 white cards which were surrendéfédOn 8 February 2017, the Government

appointed a Steering Committee in charge of issuing NVCs to expedite the process.

486. In August 2A7, the Advisory Commission on Rakhine State observed that the
sporadic implementation process and lack of communication, consultation and outreach from
the Government had undermined public trust. It made a number of recommendations
including ensuring thas who had received citizenship would immediately enjoy the
associated benefits, and a simplified verification process. It also urged the Government to
ensure that the process was volunté#/In direct contradiction to this recommendation,
from October2017, the approach of requesting NVCs to be able to fish was extended to
central Rakhiné%* The continued coercion on the Rohingya to accept the NVCs, and the
build-up of pressure and tension in this regard in the-lgatb the August 2017 violence in
northern Rakhine State, is discussed beléw.

487. The rights granted by the NVC remain uncl ear.
stating that card holders could travel anywhere in the country, specific additional provisions

were included for Rakhine Stalt® These provisions meant that, in practice, movement for

the Rohingya is still severely limité®’ The Minister of Social Welfare, Resettlement and

Relief indicated that movement restrictions may be reld%@towever, the Minister for

Labour, Immigration ad Population indicated in April 2018 that travel for NVC holders in

Rakhine State would remain |Iimited to travel wi tt
information that NVC holders are entitled to travel to any place in the country is not true a
all. We candét allow that to happen. I want to str

stipulated at the time 0¥ i ssuing NVCs remain unc

488. Following decades of arbitrary treatment and legal uncertainty about their legal status
ard documentation, it is unsurprising that the Rohingya do not trust the Myanmar authorities
and remain sceptical about the fAcitizenship verif

1078 pid.

1079 V-047.

1080 The requirement to state ethnioity the application form and the two yeaitidity period were
removedSee: Advisory Commission on Rakhine State, Final Repormards a peaceful, fair and
prosperous future for the people of RakhjAagust 2017).

1081 K-063.5,V-047. See als@hapter V, section D.2: A foreseeable and plannedtoaphe.

1082 The process was not only applicable in Rakhine, but also in other areas of the country. As of January
2017, over 16,000 NVCs had been issued in Shan State and 3,500 in Kayin. In both states, more than
a quarter of the population do not have titgrdocuments. See: Notification of the State Counsellor
Of fice, AWhat is the I CNVO0O (27 December 2016); 2014 My

1083 Advisory Commission on Rakhine State, Final Replotyards a peaceful, fair and prosperous
future forthe people of Rakhin@ugust 2017), pp. 2@8.

1084 K-063.36

1085 See chapter V, section D.2: A foreseeable and planned catastrophe

186 Notification of the State Counsellor Office, fAWhat is
1087 See this chapter, section B.2Requirement for a temporary travel permit to travel between
townships.

1088 Video available athttps://www.facebook.com/theirrawaddyburmese/videos/2008808825829926/
(accessed August 20183ee also Joshua Lipgddyanmar Lifts Travel Restrictions on Rohingyas
With o6Verification Cardso6o (Radio Free Asia, 19 April
1089 Video available athttps://www.facebook.com/standardtimedaily/videos/1451972574914692/
(accessed August 2018). See also the video at
https://www.facebook.com/NewsWatchJournal/videos/188869735580(accessed August 2018)
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and the ANVCO are a symbol o ftonlsedvéssodurthiemi nat ory ci
entrench their status as fAi mmigrantso.

(c) Denial of political participation

489. In the past, Rohingya have been allowed to participate in political processes. They
were able to vote and stand for election in the 1990 parlianyentactions, and four
Rohingya were elected as members of Parliament. In 2010, despite the Rohingya not
officially being considered citizens, several laws were adopted to allow white card holders to
participate in the political process. Three Rohingyaevedected to Parliament and two to the
Rakhine State Government.

490. However, in March 2014, Parliament amended the Political Parties Registration law

to require leaders of political parties to be Af.
or thunraa |l i z e@Althaught Radiaenens approved a bill in February 2015 which

included a provision allowing white card holders to vote, on 11 Feprfsdiowing a public

outcry, the then President Thein Sein issued an order stating that white cardsexpire

on 31 March 2015 and had to be returned by 31 May 2015. The Constitutional Court further

ruled that the legislative provisions allowing white card holders to vote were unconstitutional,

and the Parliament amended the election laws, removing whitd holders from those

eligible to participate in electiori®! This disenfranchised all white card holders, the vast

majority of whom were Rohingya, from participation in the 2015 general elections.

(d) Conclusion

491. The Rohingya have gradually beerented birth registration, citizenship and

membership of the political community. This lack of legal status and identity is the

cornerstone of the oppressive system targeting the Rohingya. It is the consequence of the

discriminatory and arbitrary use of lawo target an ethnic group and deprive its members of

the legal status they once possessed. ItisStaenct i oned and in violation ¢
obligations under international law because it discriminates on the basis of race, ethnicity and

religion. Ithas a profound impact on the enjoyment of all other human rights.

492. Myanmar 06s |l egal framework pertaining to citi:z
Rohingya in particular, is contrary to the prohibition of racial discrimination, both in the way

itdefnes fAcitizensod6 and in its attribution of rights
of a Anational raceo has been made the key criter

who were born and lived in the country for generations, were gtgderedluded. This
extreme and narrow focus on ethnicity, and its arbitrary application in practice, has been
profoundly discriminatory in intent, purpose and impact.

493. The treatment of the Rohingya constitutes an arbitrary deprivation of nationahty. It

in violation of domestic laws. There was no permissible ground of revocation. The denial of
nationality is based on prohibited racial grounds. It has resulted indaade statelessness,
while it serves no discernible legitimate purpose.

494. The tratment further violates the right of every child to acquire a nationality, in
particular where the child would otherwise be stateless. Where a child is born to stateless
parents on the territory of a State Party to the Convention on the Rights of theliehState

of birth is required to grant nationality. The right to a nationality as articulated in article 7 of
the Convention would otherwise be meaninglé¥sits practice of not issuing birth
certificates to Rohingya children and not granting nationalitappropriate documentation

to children born on its territory is a violation of the Convention. The practice also has
rendered children extremely vulnerable to other severe human rights violations. It deprives
Rohingya children of a permanent recoréxiStence and legal identity. It negatively impacts
their access to health, education and other services. It deprives them of adequate protection.

10% The amendments came into effect in September 2014.

11 The Carter Center, APreliminary FindiinAgrd- of the Carter
July 20150.

1092 A/HRC/13/34, @ra. 36; A/HRC/10/34, para. 64.
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495. The denial of legal status has culminated@d5 ina complete disenfranchisement of
the Rohngya fromthe political process. This symbolistiteir exclusion from the Myanmar
political community and violateghe right to participate in the government of the couitffy.

496. The complete arbitrariness with which the Rohingya population has been treated is

appadling. It violates legal certainty, the rule of law and international human rights law

generally. Arbitrariness is shown in the way in which citizenship was revoked, domestic laws

were applied or not, cards were handed out and revoked, and people weeré cafii | | e g al

i mmi grant so, yet accepted back ndmpatriatome at ed <cycl e
Arbitrarinessis also illustrated by the repeated temporary solutions that provide no legal

certainty and remain largely unimplemented. The Rohingya haveldcades wavered

between differentlevelsgfar t i ci pati on i n ifdmyfalcitzer,tbron nati onal | i
citizen with voting rights, nowitizen without voting rights, illegal immigrant that must

leave, illegal immigrant that may stay and resitlegal immigrant whose citizenship must

be verified, T each status symbolised by a different card or its revocation.

497. The Myanmar State as an institution is responsible for its actions, including for the

actions of previous governments. A strict bgation of the 1982 Citizenship Law is not a

sign of respect for the rule of law, as professed by the current Government in its insistence

on a fAcitizenship verification processo in I|ine
including coercion. It ishe continuation by the civilian government of discriminatory

policies put in place by a military regime. These policies seek to implement a racist and

exclusionary vision. What is required is no less than-exeamination of the link between

citizenshipand #fAnati onal raceso, and the removal of t he
and | aw. Thi s Il i nk i s particularly probl ematic
framework for the protection of human rights, which is largely based on citizenship, in

contravention of international human rights law.

498. The emphasis on fAnational raceso and the ensui
to define the question of Rohingya citizenship and statelessness, with the Rohingya, ethnic

Rakhine, and the Myanmd&overnment arguing the question of whether Rohingya are a

inati onal raceo. This is beside the point. The
citizenship rights, and human rights should not be conflated

2. Denial of the right to freedom of movement

(@) Overview and legal framework

499. Article 13 of the UDHR guarantees the right to freedom of movefi¥nthis
includes the right of everyone lawfully within the territory of a State to liberty of
movement®®lt is an indispensable condition for the fidmvelopment of a persdéf?® Under
international human rights law, once a person is lawfully within a State, no restrictions on
the right to freedom of movement, as well as any treatment different from that accorded to
nationals, may be imposed. The onlyepiion is if provided by law and necessary to protect
national security, public order, public health or morals or the rights and freedoms of-&thers.

In the absence of such exceptions,-siizens should have the right to move from one place

to anothei®® The overarching principle of nediscrimination also applies to the realization

of the right to freedom of movement. Importantly, the statelessness of a person resulting from
the arbitrary deprivation of nationality, cannot be invoked by States as &aigiif for the

denial of other human rights, including freedom of moveriféht.

500. Rohingya in Rakhine State face severe restrictions on their right to freedom of
movement which do not fall within the permissible limitations set out alidhadr ability to

1093 E g UDHR, art. 21(1).

1094 Also ASEAN Declaration art. 15.

1095 See ICCPR, art. 12.

10% United Nations Human Rights Committégeneral Comment 27: Freedom of movement (Art.2L2)
November 1999CCPR/C/21/Rev.1/Add.9.

1097 |pid.

1098 See also A/HRC/19/43, pai@10.

1099 E g A/HRC/RES/32/5.
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move between villages in the same township, between townships and outside Rakhine State
is severely curtailecadversely impacting every aspect of life

501. The restrictions are imposed through a complex system of writtemedral
instructionsas well assecurity rules, physical barriemhusive practicesnd seimposed
restrictions based on fear. Implementation is arbitrary, depending on decisions by local
officials. Movement where permittedis often associated with the payment of bribes
harassmenfThedetailedlegal basis foall the restrictionsmposed orthe Rohingya remains
unclear.

502. The Advisory Commission on Rakhine State summarised the situation regarding
restrictions on freedom of movement as follows:

Freedom of movemeis one of the most important issues hindering progress towards

inter-communal harmony, economic growth and human development in Rakhine

State. Movement restrictions have a wide range of detrimental effects including

reduced access to education, healthdawservices, strengthened communal
segregation, and reduced economic interaction
maintaining the status quo is largely related to fears of destabilization, especially as

the Rakhine community is expected to protest greateement of Muslims within the

state. Yet, if carefully done, easing restrictions on freedom of movement could have

far-reaching positive social and economic benéfits.

(b) Requirement for a temporary travel permit to travel between townships

503. According to an instruction issued as early as June 1997 by the Rakhine State

Il mmi gration and National Registration Department
raceso) wishing to travel bet ween townships in Ra
permit cal |l ed a alBdrapplieh 04 &i.f oTleiiggner s and persons who

f or ei gner s dnustrdpbrio the mawheriids bbeut his or her arrival and departure.

The Form 4 is only valid for a given time and the traveller must surrender it to the issuing

officer upon completion of thapprovedourneyi!®! Despite not belonging to any of these

categores, the Kaman, who are Myannwtizens have also beerequired to travel witla

Form 4, indicating a br 8aPRravisionsafpm lthe d¥7T i on t o fi M1
instruction continue to be enforced.

504. Violation of the 1997 instruction is punishabledmction 188 of the Penal Code, with
imprisonment of up to six months, or up to two years under the 1949 Residents of Myanmar
Registration Act!%3|n 2011, the Maungdaw Township General Administration Department

issued Order 1/2011 reiterating the need fohiRgya residing in Maungdaw to obtain a

Form 4 to travel between townshipBhe ader refers to the neabser vance by @
Bengaliso of the requiremeant tsériens cofisdqueencas For m
would be faced in accordance with existiags and s.ecti on 1880

S me

o]
4 an

505. The process for obtaining a Form 4 is onerous and lengthy, taking from a few days to
weeks or month&?% The applicant must first obtain a letter of recommendation from the
village administrator and then travel to the township igmation office (LaWakKa) to apply

for a permit.

506. According to credible reports, until 208Form 4 used to bealid for 30 days. After
the 2012 violence, the issuance of the Form 4 travel permit was temporarily suspended for
Rohingya in Maungdaw, Buittaung and Rathedaung. It was later resumed for travel

1100 Advisory Commission on Rakhine State, Final Replotyards a peaceful, fair and prosperous
future for the people of Rakhifgugust 2017, p. 33.

1101 K-107.

1102 CJ-167, CF168, CH171.See this chapter, section Ckaman Muslims of Rakhine State.

1103 Sections 6(2) and 6(3) of the 1949 Residents of Myanmar Registration Act penalize the failure to
comply with a requirement to produce a required document with imprisonment of up to two years
with or without hard labour and/erfine. Article 188 of the Penal Code penalizes the act of
disobeying an order given by a public servant with up to six months imprisonment and/or a fine.

1104 CJ-061, CH062, CHO65, CHO73, CHO79, CHO82, CHO85, CHO90, CH173, D001, D003, DHO13,
DI-025, DH046, DFO51, DHO73.
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(©

between Maungdaw and Buthidaung but with a reduced valaftgn between one and two
weeks!% Since 2012, Rohingya residing in Rathedaung Township have not been able to
travel to the centre of Rathad®y town, which has effectively prevented them from visiting
the LaWakKa office and being able to apply for a Form 4 to travel to other towstibly.

507. The documents to be submitted when applying for a Form 4 permit include a village

departure cefficate, a copy of the household list and an identity document. Until 2015, the

Rohingya were asked to present their temporary re
since then their temporary registration certificate receipt. According to credillees, in

early 2017 the local authorities informed community leaders in northern Rakhine State that

only holders of theNational VerificationCard (NVC) would be able to travel between

townships!1o6

Specific restrictionswithin northern Rakhine and harassment at checkpoints

508. In northern Rakhine StatdRohingya have faced restrictions on movement for

decades. In addition to thrm 4procedure applicable throughout Rakhine State to move

from one township tarother, Rohingya imorthern Rakhine Statenneedpermission to

travel from one village to another. In order to do so, they mhttin from their village

administrator an authorisatippoal | ed Avi | | age.Theempeducandthe cer t i fi cat
cost of the certificat@ary between locations, although the price generally depends on the

duration of stay outside the village. The trdeelis also required to inform the village
administratoratdestination and to pay a similar fé&.The legal basis for these requirements

remains uncleaHowever, their adverse and discriminatory impact is apparent.

509. Otherrestrictions regarding freedom of movement in northern Rakhine State stem
from curfew orders that have been in place in Maungdaw and Buthidaunglsime2012.
1108 Suchorders were also in place in other parts of Rakhine State but have since been lifted.

510. In northern Rakhine State, restrictions on freedom of movement are enforced through
security checkpoints. These checkpoints were previously operated by the N&fadta.
2013, they are mainly operated by the Border Guard Police and the Myanmar Police Force,
but also th&atmadawAccording to credible reports, as of October 2016 there were as many
as 126 checkpoints in northern Rakhine State alone. This numberpoatedty increased

to 161 as of August 2017° At checkpoints, Rohingya often face questioning, searches of
vehicles and harassméft® The ethnicRakhine must also go through these checkpoints but
usually do not face similar intimidation and harassment. iGteeviewee explained:

There were many checkpoints between villagkes.security forces would check our

cars, documents, and bags. They only checked the Rohingya, never the Rakhine. When
a vehicle was stopped at a checkpoint, all the passengers had tutgeind the

women and men would stand on different si@fcials would check bags inside the
vehicle,makinga mess. Thernhey would start checking people. Usually men had to

go through a body checkor women there were female officéoschecktheir body

for anything suspicious. They would also check the handbags of women. If they found
medicine, even a very basic type, they would ask why you are taking this. They would
also check all our documents. The procedure would take between 45 mirtlitegean

hour, depending on the number of passengiéts.

511. Mor eover, security forces regularly impose ar
feeso for pass agOneihterndewer summérised kdwilbeshadttesbe
paid to obtain the villagdeparture certificatan Maungdaw but also when passing through

1105
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1107

1108
1109
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K-063, \-047.

K-063,K-076,V-047.

Cl-061, CI063, CH064, CI080, CI082, CH089, CF090, CH092, CH094, DH001, D002, D006,
DI-010, D025, D026, D038, D051, D053, DHO73.

See this chapter, secti@h4.a Curfews and prohibition of meetings of more than five people.

K-076.

Cl-062, CI063, CH064, CI079, D+13, D026, DHO61.

DI-026

Cl-061, CI063, CH065, CI079, CI082, CH090, CH173, D001, D003, D013, D025, DHO51.

121



A/HRC/39/CRP.2

122

(d)

checkplofi nyeu di dndét have the certificate
you had t o praRohingyawhe trakiel witlgout dhe necessary documents risk
arrest''4 and prosecution under section 188 of the Penal Codth®i949 Residents of
Myanmar Registration Actnother interview succinctlg t a tYeudwill ndti find a single

you had

person who did not p&% money to the authoritieso

Specific restrictions in central R&hine

512. In central Rakhinerestrictions on freedom of movement of the Rohingya and the
Kaman significantly increased after the 2012 violence. They apply to both displaced and non
displaced populations. This affects the Rohingya and Kaman residirniipges in central
Rakhine (estimates range from 200,000 to 230,000), and an additional 128,000 Rohingya and
Kaman living in displacement camps and sites, the majority in rural areas of Sittwe
Township!t6

513. Rakhine and Rohingya communities have been segregatahtral Rakhineince

the 2012 violenceThe authorities statthisis to ensure the protectiar the communities

but withoutany specific justificatiomelating tothe actual risk!*” While most restrictions
arenot formally codified they are reportedly strictly enforced. According to credible reports,
when Rohingya or Kaman try to move in central Rakhine beyond locally accepted
boundaries, they are frequently arrested and subjectedeatmem s

514. Movement of the nowlisplaced Muslim population is tightly curtailed by the security
forces, local authorities and communities. They are not allowed to travel to Sittwe town, or
other main towns in central Rakhjrexceptvery rarelyfor emergeng medical treatment or

other exceptional circumstance3hese towns previously had substantial Muslim
communities. Rohingya and Kaman have also been barred from entering many of the Rakhine
villages in central Rakhine State, although there are examples l@lbal arrangementave
allowedthis 1119

515. As early as September 2012, the then United Nations Special Rapporteur on the
situation of human rights in Myanmar warnegainst the risks of such a policy of
segregation:

The current separation of Muslim @aBuddhist communities following the violence
should not be maintained in the long term. In rebuilding towns and villages,
Government authorities should pay equal attention to rebuilding trust and respect
between communities, while confronting deepted prejudices and discriminatory
attitudes based on ethnicity and religion. These have been made manifest in-the anti
Rohingya discourse and in the inaccurate and inflammatory images of the violence in
the media, including social media. A policy of integmatiather than separation and
segregation, should be developed at the local and national levels as a pfrity.

516. Despite numerous calls by two United Nations Special Rappor&utke United
Nations High Commissioner for Human Rightsand others, six gars after the 2012
violence, this policy of segregation has been maintained and contacts between communities
have been extremely limited in central Rakhine. In practice, this policy has contributed to
growing mistrust and misunderstandings. It has alseiged a conducive environment for
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andHumanitarian Aid Operations, United Natiadggh Commissioner for Refugees, CCCM Cluster,
Joint IDP Profiling ServiceSittwe Camp Profiling reporiune 2017), p. 12.
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dehumanization and hate campaigns and for wrong perceptions to be engrained in the minds
of each community.

Displacement camps and sites

517. The displacement camps and sitestablished after the 2012 violefég are
effectively places of deprivation of liberty. They acerdoned offfrom the outside world,

with Rohingya and Kaman unable to move outside fréé&yn most cases,caesss strictly
controlled by checkpointset up by the Myanmar Police Force. Morapweanycamps are
surrounded by barbed wire fencing. There are further police checkpoints and military posts
in the camp aredurtherlimiting freedom of movement. A large military base is locatedr

the Sittwe camps, where the majority of displacedpfeeare accommodatedccording to
credible reports, even some local staff members of international organizations have not been
able to leave the camps for the last few yé&ps

518. Given the severe restrictions on freedom of movement imposed on the camp

popul ation, some humanitarian actors and anal

camp®o:

These camps should be viewed as internment camps as the people there are not
seeking refuge (at theehrt of the definition of aamp for internally displaced

peoplg . Rat her, they are fAlocked upo. To get

a seriesof barbed wire fences, thean army checkpoint, and then a police
checkpointt??

After 2012, the situation in central Rakhine changedh whe establishment of the
camps, and the unresolved question of whether these should be considered displaced
people, or people forcibly transferred into detention cenifs

Image from 2018 showing the guarded entrance to the Sittwe displacement
camps ard the barbed wires all around

519. In 2015, the Government denied the existence of restrictions on the freedom of
movement of the displaced population in central Rakhine. In a response to a report of the
Special Rapporteur on the situation of humghts in Myanmar, the Government stated:

1123 See this chapter, section CEmblematic incidents.

1124 DanishRefuge Counci | , Eu rsdipaaarGeGarahion Elwapeam @ivil Protection
andHumanitarian Aid Operations, United Natiadggh Commissioner for Refugees, CCCM Cluster,
Joint IDP Profiling ServiceSittwe Camp Profiling repoi@une 2017), p. 12.
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