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I am writing to follow up my submission made in December 2009 to the Human Rights Council Working Group on an optional protocol to the Convention on the Rights of the Child, First session (Geneva, 14-18 December 2009): “Reasons and timing to elaborate a communications procedure under the Convention on the Rights of the Child  (A/HRC/WG.7/1/CRP.4).

I am delighted that States have made such positive and speedy progress towards developing a child-sensitive procedure to fill an obvious gap in the range of Treaty Bodies’  communication procedures.  I welcome the revised structure of the Optional Protocol and provisions in the revised draft which take note of the special status and potential vulnerability of children (e.g. articles 2, 3, 4 and 20).

In relation to Article 6, bracketed paragraphs 2 and 3, I hope it will be recognised that once a State has ratified one or both of the existing Optional Protocols to the CRC, it would be illogical for it to be able to exclude these from the scope of the communications procedure, as they are plainly complementary to provisions in the Convention itself. 

In my December 2009 submission I referred briefly to the importance of allowing collective communications from reputable, approved bodies and organizations, without the need to identify individual child victims of violations (page 4). I was pleased to see that the Chairperson included collective communications in the original draft last year. I welcome the revisions in Article 7 of the current draft, which broaden the scope to “recurring violations affecting multiple individuals”, and enable the Committee on the Rights of the Child to establish criteria to define which organisations may submit these communications. 

I am concerned to see that the provision has been relegated to “opt-in” status by the inclusion of paragraphs 1 and 3 of Article 7. It seems strange indeed in an “optional” Protocol to provide for such “opting in”. If States cannot agree, on grounds of effectiveness and child protection, to make this a compulsory element in the OP, then I sincerely hope paragraph 1 will be altered to enable States to opt out, rather than opt in. I understand that some States expressed opposition to the concept during the December negotiations.

My very strong support for the inclusion of collective communications comes in large part from my experience during the course of the UN Secretary-General’s Study on violence against children, which I had the privilege to lead on behalf of the Secretary-General, including many conversations with children victims of violence in all regions. The Study drew attention to the horrific scale and extent of violence against children in the various settings of their lives and underlined that these are rights violations.

It is unrealistic to believe that child victims of serious violations are going to feel sufficiently safe and empowered to engage in the communications procedure as identified victims. To suggest that they can or should do so is to completely misunderstand the nature and impact of these violations (for example the all too common involvement of children, including very young children, in various forms of sexual exploitation, inhuman sentencing of children in penal systems, including to unlawful detention and to corporal punishment, forms of child labour which constitute violence or endemic violence within child labour situations, etc.).

Providing the Committee with the competence to consider collective communications alleging recurring violations affecting multiple individual children removes entirely the serious child protection risks that have been acknowledged by States. It also removes the risk of manipulation of individual children in the process. But it does not lessen in any way the requirement to provide the Committee with reliable information concerning the law, policy and practice which is causing the violations.

Enabling this competence will allow the quasi-judicial communications procedure to really add value to the reporting procedure. I understand that in December some States suggested that allowing collective communications would duplicate the inquiry procedure (now reflected in Part III of the draft OP). The inquiry procedure has been accepted as an element in other communications procedures (apart from the first under ICCPR). But it does not have the same quasi-judicial nature as communications procedures and the process, engaging members of the Committee, is entirely different. The revised wording of Article 7 perhaps makes this clearer.

I sincerely hope that States will include the possibility of collective communications in the OP. I hope the process of negotiation will be fruitful and result in an instrument being adopted by the Human Rights Council later this year that can reinforce the safeguarding of children’s rights.

