
[bookmark: _GoBack]Mr. Chairman, Distinguished Delegates, Ladies and Gentlemen.

Let me begin by thanking you for the opportunity to present the views of the Human Rights Council’s Working Group on Mercenaries.

My name is Faiza Patel and I currently serve as the Chair of the group.

Introduction

In talking about private security, it is important to begin with an understanding of the industry of which we speak. In the last decade, many States, international organizations, NGOs, and transnational corporations have come to increasingly rely on companies that provide military and security services of the type that have historically been within the compass of States.  For ease of reference, I will refer to the companies that provide such services as PMSCs. 

The types of activities that PMSCs carried out in the armed conflicts in Iraq and Afghanistan – such as detention, interrogation, protection of military facilities and convoys – are well known. The human rights risks and challenges of these activities are well known too. 

But PMSCs also perform many activities outside of armed conflict situations. They protect mines and oil refineries. They participate in drug eradication efforts. They protect ships against pirates. They provide logistics support to the United Nations. They train security forces. They carry out intelligence operations. 

Often they do in places where the rule of law is weak and there are conflicts of one sort or another. These activities also pose human rights risks and the international community must ensure accountability for human rights violations in these contexts as well.

There are differing views on whether or not outsourcing these activities is necessary or wise. There is no disagreement, however, that outsourcing security raises new challenges for the application of international human rights and humanitarian law, particularly for ensuring that contractors are held accountable for violations and that victims of human rights abuses have access to remedies.

At the last session of this group, there was broad agreement that the activities of PMSCs should be properly regulated. The disagreement amongst the participants focused on the form that such regulation should take:
Is an international convention necessary?
Are current international and national obligations combined with self-regulation sufficient?
Should national regimes should be strengthened? What is the best way to achieve that? 
 

The Working Group is encouraged to see that States recognize the need to seriously consider these questions and is pleased to serve again as a resource today.  

In the view of the Working Group, an international convention is the most efficient solution to the challenge of regulating PMSCs. 

I want to be clear here that I am not talking about a particular text, but rather generally about the need for an international agreement. I understand that to be the topic of this weeks’ discussions.  

Prohibition or Regulation?

Let me begin by emphasizing that the activities performed by PMSCs pose significant risks to human rights. Their personnel are frequently armed, they carry out activities that bring them close to combat operations or other types of conflicts, they often operate in environments where the rule of law is weak, and they interact with civilian populations.

These risks have led some to suggest that the activities of PMSCs should simply be prohibited. The Working Group has not taken this approach.  It has instead proposed an international convention which requires States to define allowed PMSC activities and to regulate these companies. We believe that a smart mix of international regulation, national legislation and enforcement and industry self-regulation, would allow States and other actors to use PMSCs and at the same time ensure that PMSCs respect human rights and are held accountable in case of violations.

Gaps in International Law

The Working Group’s study of PMSCs indicates that there are two significant areas that should be covered by a PMSC treaty. 

First, international law does not contain any provisions which address specifically address the outsourcing of State functions to PMSCs. We note, however, that there are multiple indications of disapproval of some types of outsourcing, particularly with regard to direct participation in hostilities. An international convention is an opportunity for states to consider this issue.

Second, while States have a number of general international law obligations which require them to ensure that PMSCs do not violate humanitarian and human rights law, the content of these obligations is not specified in international law. Because there is no international law setting out minimum standards, state regulation of PMSCs is spotty and frequently inadequate. This has contributed to a number of well-known cases of human rights violations by PMSCs and an overall lack of effective remedies for such violations. 

The experience of the United States in Iraq is instructive in demonstrating some of the pitfalls of the lack of regulation of PMSCs. Under the rules put in place by the Coalition Provisional Authority, Iraqi courts were stripped of jurisdiction over foreign contractors. One result of this immunity was that the Blackwater guards who were accused of killing 17 civilians in Nisoor Square in 2007 could not be prosecuted in Iraqi courts.  At this time, nothing in international law prohibits States from providing for such legal immunity and similar provisions are found in other inter-State agreements as well.  

The Government of the United States is to be commended for its efforts to bring the alleged perpetrators of Nisoor Square to justice in its own courts. But as we approach the 5th anniversary of the incident, it must also be noted that the case has yet to come to trial. The course of that prosecution demonstrates that uncertainty about how a State should fulfill international humanitarian and human rights standards with respect to PMSCs prejudices even the best-intentioned efforts at accountability. The Nisoor Square case was almost dismissed because the court found that the conditions under which the defendants were interviewed by American authorities impinged on their rights under the US constitution. 

Such a situation would likely not have arisen if military personnel were accused of such shootings because the US military has in place a sophisticated system of gathering evidence and bringing to justice soldiers who commit such violations.  

In Latin America too there have been several reports of human rights violations by PMSCs participating in drug eradication programs and providing security to extractive industries. These cases have generally not resulted in legal sanctions against the relevant PMSCs or their employees. Notably, one of the agreements governing these activities -- between the United States and Colombia -- provides for immunity for contractors and has been used to remove contractors accused of serious crimes from Colombia.

In sum, while there is no doubt that there are broad international law standards applicable that oblige States to ensure that PMSCs do not violate international humanitarian and human rights law, there is no clarity as to what these standards require States to do in practice. That lacunae has contributed to the lack of accountability for human rights violations by such companies and their employees. The Working Group recognizes that States generally have latitude in deciding on how to fulfil their human rights obligations,p particularly with respect to corporate actors operating overseas.  But it is of the view that this latitude must be constrained when the corporate actors involved pose particular risks to human rights as is the case with PMSCs. In this situation, a convention should set out the minimum due diligence standards that provide content to existing general international obligations of States.

Limitations of National Legislation

The need for a PMSC treaty is underscored by the lack of national legislation governing these companies. The Secretary General’s Special Representative for Business and Human Rights John Ruggie has noted the general lack of effective national remedies for victims of human rights abuses by corporations. This is particularly troubling with respect to PMSCs which carry out work that has important human rights ramifications.  

Research carried out by the International Commission of Jurists and provided to this group demonstrates that in many countries the provision of domestic security services is more stringently regulated than when services are deployed abroad. PMSCs operating abroad are rarely registered or licensed by their home state. There is rarely national legislation requiring them to vet or train their employees. Rarely do home states ensure that victims of human rights violations by PMSCs have access to remedies. 

Given the transnational nature of many PMSC activities and the flexible corporate structures that we see in the industry, it is important that the international community reach some consensus on the minimum standard of regulation for these actors. 

For example, a maritime security company registered in the United Kingdom may recruit personnel from Malta to work on board a vessel flagged in Liberia. If an incident occurs when the vessel is operating in international waters off the coast of Somalia, which country should take responsibility for investigating? What if the State that would seem logical in terms of geography, doesn’t have the capacity to undertake such an investigation? Which country should have jurisdiction in the event of human rights violations?  And how should the various States concerned cooperate to ensure that human rights violations don’t fall between the cracks?

States where PMSCs operate are often emerging from years of conflict, lacking stable institutions, functioning justice systems and trained personnel necessary to investigate and prosecute PMSCs employees suspected of involvement in violations. States in which PMSCs are established may lack jurisdiction to prosecute alleged crimes committed by other States’ nationals, or even their own nationals working abroad. Even if jurisdiction to prosecute exists, evidence collected in States where violations occur may not meet the requirements for admissibility in the domestic courts of the alleged perpetrator’s home State. 

In part because of these types of issues, criminal prosecutions for human rights violations are infrequent.  Efforts to impose civil liability on corporate actors in the home states of PMSCs have also been largely unsuccessful.

In sum, national legislation provides a patchy and inadequate framework for addressing the challenges posed by PMSCs.  A convention that requires States to adopt national legislation meeting certain minimum criteria provides an efficient mechanism for addressing these lacunae.

Before leaving the topic of national legislation, I would like to point out that this is a field that requires further research and analysis. Our knowledge of national legislation generally comes from countries in the West. 

To make up for this deficit, the Working Group on Mercenaries is currently engaged in a project to map national legislation in order to: 1) develop a greater understanding of the extent to which the PMSC industry is regulated; and 2) analyze the various models used by states that do regulate the industry. Earlier this summer, we asked Member States to assist us in this endeavor by sharing with us relevant national legislation. I’d like to thank the States that have responded to our request and to encourage those that have not already done so to provide the information. We are focusing this year on the Africa, so cooperation from States in that region would be particularly welcome. 

The Working Group is also cooperating with the University of Denver and the Center for the Democratic Control of Armed Forces with regard to a new web-based portal that will gather in one place a variety of information about PMSCs. This portal, which is called the Private Security Monitor, was launched today and will undoubtedly provide an excellent resource for understanding this industry.

Self Regulation

Before I conclude, let me say a word about self regulation. The Working Group has welcomed the International Code of Conduct for private security providers in the hope that it will lead to improved standards across the industry.  We are pleased to see that many companies have signed on to the Code, but we note that the process of translating its principles into enforceable practical standards (the Charter) has not yet been completed. The draft Charter is presently undergoing a comment and review process. The Working Group has submitted its comments, noting that the draft does not, in its opinion, live up to the aspirations of the Code and does not conform to the Guiding Principles on Business and Human Rights adopted by the Human Rights Council.
 

Three particular areas of concern have been identified by the Working Group:

· The failure to include in the Code the requirement that PMSCs operating in complex environments conduct a human rights assessment, which is a fundamental part of the Guiding Principles[footnoteRef:1]; [1:  Supra note 23, UN Doc. A/HRC/RES/17/4.] 


· The draft Code only permits the review of complaints about a company’s lack of internal grievance procedures – it does not provide any means of addressing the substance of a third party complaint. In the view of the Working Group, a review of the substance of allegations of violations of human rights is required by the Code and the Guiding Principles.
  
· The draft Charter places insufficient emphasis on field audits in certifying companies and in conducting monitoring and compliance reviews.  Since even the most perfect headquarters-level procedures may not be followed in practice, the Working Group believes that greater emphasis should be placed on field audits which take into account the concerns of affected communities and provide a stronger and more credible basis for assessing a company’s compliance with human rights norms.


The Working Group considers the Code to constitute one element of an international system to meet the challenges of regulating PMSCs. As a voluntary and self-regulatory tool, the Code by itself is clearly insufficient to ensure comprehensive accountability for violations of human rights and to provide remedies to victims.  Only clear legal norms backed by state enforcement can do that.   

Conclusion

To wrap up, although there are some standards in international law applicable to the activities of PMSCs, the regime is far from complete.  First, although there are indications of strong disapproval of the involvement of private actors in combat activities, there is no clear international prohibition. Second, while it is clear that States have the general international obligation to ensure respect for humanitarian law and human rights vis-à-vis PMSCs, the content of such obligations has not been explicated.  The Working Group believes that developing such content is critical for PMSCs because many of their activities pose particular risks for human rights.   

While the Working Group has consistently encouraged States to adopt national legislation to regulate PMSCs and believes such regulation to be essential, it seems unlikely that ad hoc efforts alone will be successful.  Because PMSCs operate transnationally, it is not enough if only a few countries adopt legislation regulating their activities. So, although national legislation is a critical piece of the regulatory puzzle, an international convention serves as vehicle for making sure that such legislation is adopted by all the countries affected by PMSC activity and that it adheres to certain minimum standards.   

Finally, an international convention serves to highlight the commitment of the international community to address the issues raised by the increasing use of PMSCs.

For all of these reasons, the Working Group believes that an international convention is the most efficient solution to the challenge of regulating PMSCS.  

Thank you for your attention.
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