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Panel 2, Subtheme 2 – Jurisprudential and practical approaches to elements of extraterritoriality and national sovereignty
Madam Chair, 

Ensuring access to effective remedy for those affected by business-related human rights abuses is one of the three pillars of the Guiding Principles on Business and Human Rights and it is recognized that States have the duty to prevent human rights abuses from being committed within their territory and/or jurisdiction by third parties, including business enterprise. 
In order to shed light on State practice and attitudes with respect to the use of extraterritorial jurisdiction, the OHCHR conducted a study in 2015 to gather empirical evidence based on the State amicus briefs filed by States in Alien Tort Statutes cases. 

Of the 44 ATS cases reviewed, related to alleged business involvement in severe human rights abuses, it appeared that only one amicus brief was in favour of the expansive use of extraterritorial jurisdiction in human rights cases among the 30 contributions submitted by twelve States. 

Four main categories of objections can be identified against the use of extraterritorial jurisdiction, in the amicus briefs filed by States: 

1) Legal objections. On that point, it is worthwhile mentioning that for the Swiss government, “a broad assertion of jurisdiction to provide civil remedies for violations perpetrated by foreign corporations against aliens in foreign places is inconsistent with international law and may indeed undermine efforts to promote human rights and their protection”

2) Foreign policy objections

3) Economic and legal development objections

4) Commercial and practical objections

A case-by-case analysis of the amicus briefs submitted reveals that multiple objections are being raised at the same time and Courts have struggled to resolve them by often floundering over questions about thresholds for several years. As an example, in DAIMLER CHRYSLER v. BARBARA BAUMAN, the United States amicus brief of 2013 insisted that “foreign governments’ objections to some domestic courts’ expansive views of general jurisdiction have in the past impeded negotiations of international agreements on the reciprocal recognition and enforcement of judgments” as well as “the inability to predict the jurisdictional consequences of commercial or investment activity may be a disincentive to that activity”. 
Let me briefly mention some additional shortcomings of extraterritorial jurisdiction, such as for instance the challenge of “forum shopping” and the legal uncertainty it brings for victims as well as companies, the issue of tremendously higher costs, the challenge of ruling according to foreign law, and most importantly, the problem that extraterritorial jurisdiction is mainly available only for allegations against multinationals and not for purely domestic companies.
In view of these shortcomings, which are inherent to extraterritorial jurisdiction, and in view of the fact that some countries have serious concerns that their sovereignty might be jeopardized through extraterritorial jurisdiction, the IOE strongly recommends that any treaty on human rights obliges States to provide effective access to remedies for human rights violations at the local level. 
Thank you for your attention,
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