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Summary

The present annex contains a compilation of oral statements delivered by States and
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working group on transnational corporations and other business enterprises with respect to
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General statements

States

Argentina
Sefior Presidente-Relator:

En primer lugar, la Argentina desea felicitarlo por su eleccion y augurarle éxito al frente de
esta sesion. Luego de haber efectuado la lectura de la version revisada del proyecto de
instrumento juridicamente vinculante deseamos realizar los siguientes comentarios
generales:

- La Argentina considera que un futuro tratado, con un texto equilibrado y coherente y que
pueda ser efectivamente aplicado, podria contribuir a garantizar medios efectivos de
prevencion, proteccion y reparacion para quienes hubieran sufrido vulneraciones de los
derechos humanos relacionadas con actividades empresariales. Asimismo, un futuro tratado
podria resultar un instrumento Util para la proteccién de los derechos fundamentales de los y
las trabajadoras.

- Es necesario, sin embargo, que el instrumento juridicamente vinculante no implique una
duplicacion de las normas e iniciativas pertinentes existentes y sea coherente con ellas, como
las resoluciones del Consejo de Derechos Humanos y las organizaciones regionales, los
tratados de derechos humanos, los Convenios de la Organizacidon Internacional del Trabajo
(OIT), que protegen los derechos fundamentales en el trabajo, los Objetivos de Desarrollo
Sostenible, las Lineas Directrices de la OCDE para Empresas Multinacionales v,
especialmente, los Principios Rectores sobre las Empresas y los Derechos Humanos de las
Naciones Unidas.

- Con los Principios Rectores sobre Empresas y Derechos Humanos, los Estados miembros
de las Naciones Unidas han afirmado que las empresas tienen una responsabilidad de respetar
los derechos humanos, no causando dafios, y haciendo frente a impactos negativos, sin
importar su tamafio, su sector, etc.

- Cabe mencionar que los abusos de derechos humanos perpetrados por empresas impactan
de distinta manera en los diferentes grupos sociales y en algunos casos de manera
desproporcionada, por lo que los Estados tenemos una obligacion de prestar especial atencion
a los sectores sociales y personas que han sufrido formas de exclusién histérica. En este
sentido, la Argentina observa que no se encuentra mencion en el texto del borrador a las
personas LGBT]I, quienes dentro del campo de empresas y derechos humanos, suelen sufrir
discriminacion y violencia en el trabajo.

- Finalmente, cabe destacar positivamente la incorporacion en el predmbulo de la referencia
a la Agenda 2030, ya que las empresas tienen un papel clave que desempefiar en el desarrollo
sostenible y equitativo para todos y todas, asi como también destacar el parrafo donde se
incorpora el rol de los defensores de derechos humanos vy, finalmente, la mencion a la
necesidad de la incorporacion de la perspectiva de género por parte de las Empresas y los
Estados.

Muchas gracias, Sr. Presidente- Relator

Armenia
Thank you, Chairperson.

We wholeheartedly congratulate the distinguished Ambassador of Ecuador upon election to
the position of the Chair-Rapporteur and thank him and all his collaborators, also from the
OHCHR, for the work done.

Armenia is one of those countries that had certain doubts about this initiative. In the view of
our experts, many of definitions in the draft in front of us are vague, blurring and lack legal
clarity. A number of the provisions in it is not in line with the logics of the legislation enacted
in Armenia.
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The overarching umbrella for the consideration of the Business and Human Rights work has
been provided by the UN Guiding Principles on Business and Human Rights. As we are
heading towards the tenth anniversary of its endorsement, we should collectively take stock
of the progress achieved in the past years and reflect on the deficiencies of the framework
provided.

The whole concept of the protection of human rights is based on the premise that individuals
need to be protected from the encroachments, abuses and violations which first and foremost
are coming from a State. As the international system of the protection of human rights has
been progressively evolving, also in legal terms, an outrageous practice of outsourcing
violations of human rights to private entities appeared on our horizons. Nevertheless, we are
convinced that none of the business entities can commit such violations without a tacit
support from or a blind eye turned upon it by a Government or a group of Governments.
Hence, we come to the need to scrutinize both the operation of the Trans-National
Corporations and Other Business Entities in terms of their complicity with a Government or
Governments.

Armenia, furthermore, believes that whatever comes out of this exercise should be based on
the foundational principle that human rights should be protected with no distinction on the
basis of the political, jurisdictional or international status of the country or territory to which
a person belongs, whether it be independent, trust, non-self-governing or under any other
limitation of sovereignty. Moreover, in no way or shape any of the provisions in the general
context of the human rights should be taken advantage for outrageous practices of collective
punishment and in no case may a people be deprived of its own means of subsistence.

With these doubts, however, Armenia decided to engage in the process. What we aim at
should be realistically verifiable, implementable and enforceable, with no inherent
ambiguities. We will be making certain editorial proposals in the course of the discussion,
and will follow the whole process attentively.

I thank you.

Brazil
Thank you, Chair-rapporteur,

Brazil is pleased to, once again, take part in the discussions on the matter related to the
mandate of the Open Ended Working Group on the elaboration of an international legally
binding instrument on transnational corporations and other business enterprises with respect
to human rights. We thank the Office for their efforts to hold the meeting in spite of the
difficult circumstances of the COVID-19 pandemic.

2. We congratulate [Ambassador Emilio Rafael 1zquierdo Mifio] for his election as the chair
of the Working Group and we thank the delegation of Ecuador for presenting the second
revised draft of a legally binding instrument.

3. Brazil remains committed to identifying and filling possible existing gaps in the
international normative framework regarding the protection of victims of human rights
violations and abuses in the context of business activities.

4. In the context of business and human rights agenda, we reaffirm our view that UN Guiding
Principles on Business and Human Rights, which were adopted by consensus by the Human
Rights Council and whose implementation is essentially voluntary, constitutes the
fundamental reference for our substantive discussions.

5. We commend the efforts undertaken by the Chair-Rapporteur to address the various
concerns expressed during and after the 5th session of the Open-Ended IGWG.

6. While we recognize some positive developments in the new text, a few of them in line
with previous comments made by the Brazilian delegation, we understand that challenges
remain.

7. Specifically, we took note that some of our concerns could not yet be accommodated into
the draft. Also, new concerns have arisen from the textual choices made in some of the
articles of the second revised draft of the Legally Binding Instrument.
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8. We fully understand that sometimes general concerns expressed in principle may be
difficult to translate into text, especially considering that the drafting process has not reached
its final phase. Efforts should be made in this regard, nevertheless.

9. A balanced approach seems to be the key to an effective legally binding instrument. This
means seeking, on the one hand, the highest values and standards and, on the other,
recognizing and addressing the constraints to their implementation on the ground - including
to avoid putting excessive burden upon states.

10. Bearing this balanced approach in mind, in the next few days we will try to address the
specific concerns in the context of the discussion of the articles to which they are related.

11. At this stage, we would like to raise 4 points:

(a) we praise the choice to use the term "human rights abuses" systematically, which solved
in part our concerns about the improper interchangeability "abuses, violations, impact and
harm" in the text.

(b) we commend the decision to keep the LBI scope as broad as possible, including both
TNCs and OBEs.

(c) we reiterate our concern with the expression "in the context of business activities" (used
12 times in the text). The term remains poorly defined, allowing for interpretation that could
place responsibility on the business agent for acts of third parties that occur within a business
unit, but over which the company has no control; and

(d) we advise caution while referring to environmental rights and environmental measures.
In our view, the conceptual basis for environmental measures should emanate from
international agreements that deal specifically with that issue.

12. A large amount of changes have been made to the document, not marked with track
changes nor followed, at the time of its release, by explanatory notes to understand the
reasons for redrafting and reordering. In this context, the few weeks between the publication
of the second revised draft and the start of 6th session of the OEIGWG proved to be too short
a time for a thorough analysis of the text and the proper internal consultations with all the
competent government agencies and other interested parties. Brazil therefore wishes to
reserve its position concerning the full text of the second revised draft.

13. As we see it today, the draft LBI is a working document. Its impacts on the ground and
its legal implications to countries’ international commitments under trade and investment
agreements and disciplines at the multilateral, regional and bilateral levels are still to be
assessed.

14. That notwithstanding, we reaffirm our commitment to engage constructively in the
discussions, taking note of the different views expressed by the parties.

Thank you.

Burkina Faso (in the name of the African Group)
Thank you, Mr. Chairperson - Rapporteur

At the outset, the African Group congratulates you, Mr. Chairperson - Rapporteur, up on your
re-election to steer the proceedings of the 6™ Session of the Open-ended intergovernmental
working group for the elaboration of an International Legally Binding Instrument on
Transnational Corporations and other Business Enterprises with respect to human rights.

The African Group welcomes the statements made by the High Commissioner and H.E. Mr.
Luis Gallegos, Minister of Foreign Affairs and Human Mobility of Ecuador.

Mr. Chairperson - Rapporteur

The African Group would like to thank you and your able and dedicated team for the revised
text of the draft International Legally Binding Instrument on Transnational Corporations and
other Business Enterprises with respect to human rights.

While welcoming the draft at hand, the African Group remains committed to the letter and
spirit of the Human Rights Council resolution 26/9 which mandated this Open-ended
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intergovernmental working group to prepare the International Legally Binding Instrument on
Transnational Corporations and other Business Enterprises with respect to human rights.

The African Group is of the view that the revised draft represents a significant improvement
as compared to the previous one. It contains some of the contributions made at the 5 session
of this Group by some member states of the African Group, which we appreciate.

Notwithstanding the improvements, the African Group deems that fundamental issues remain
unaddressed. It is the case of the scope of the draft which went beyond the mandate of the
Council resolution 26/9, in light of which the African Group reiterates its principled position
that the scope should be limited to the TNC’s and OBE’s, on one hand.

On the other hand, the draft should stick to the regulation of the activities of TNC’s and
OBE’s, with respect to human rights, instead of placing many obligations to states, even
though the African Group acknowledges the letters’ primary duty to respect, protect, uphold
and realize human rights of their peoples. Ultimately, the draft should seek to fill the existing
gap in the international law in regards to the human rights abuses and violations by TNC’s
and provide reparations and remedies to the victims.

Mr. Chairperson - Rapporteur

Statements made by the High Commissioner and different Human Rights Council
mechanism, as well as those by treaty bodies, as far as COVID — 19 negative impact on the
enjoyment of human rights, inter alia the right to health, especially by vulnerable groups of
our societies suggest that there are empirical evidences of the role played by pharmaceutical
TNC’s, linked to TRIP’s. Therefore, in view of future pandemics, the African Group
proposes that the draft instrument should also address this issue, in line with resolution 26/9.

To conclude, the African Group wishes to reassure you, Mr. Chairperson - Rapporteur, of its
usual constructive engagement in the present negotiations, as it has been the case, ever since
the start of this process.

Chile
Sr. Presidente

1. Agradecemos a la Alta Comisionada para los Derechos Humanos, Sra. Michelle Bachelet,
y al Ministro de Relaciones Exteriores del Ecuador, Sr. Luis Gallegos Chiriboga, por las
reflexiones compartidas en sus intervenciones de apertura de esta VI sesién del Grupo de
Trabajo para la creacion de un instrumento vinculante sobre derechos humanos y conducta
empresarial responsable.

Sr. Presidente

2. En concordancia con el compromiso de Chile con los derechos humanos, nuestro pais ha
promovido de manera activa esta temética que involucra a un actor clave de la sociedad como
son las empresas y su relacion con las personas y sus comunidades.

3. Haciendo suyos los Principios Rectores de Naciones Unidas, la Declaracién Tripartita de
la OIT y las Lineas Directrices de la OCDE, Chile ha hecho esfuerzos concretos por disefiar
politicas publicas para promover sus recomendaciones. Prueba de esto fue nuestro Plan de
Accion Nacional en la materia que entré en vigencia en 2017, siendo el segundo pais en la
region en implementar esta iniciativa.

4. Ad-portas del cumplimiento de una década de los Principios Rectores, Chile reafirma su
compromiso con los instrumentos mencionados, recalcando que nuestro pais considera esta
materia una politica de Estado. Por lo mismo, y sobre la base de lo ya construido, nos
encontramos elaborando una segunda version de nuestro Plan de Accidén Nacional sobre
Derechos Humanos y Empresas, el que esperamos entre en implementacion en 2021.

Sr. Presidente

5. Como hemos visto durante estas semanas, nos enfrentamos al desafio de la reconstruccion
socio-econdmica post-COVID-19, y como bien ha sefialado la Alta Comisionada, el foco
debe estar en una recuperacion sostenible, inclusiva y con un enfoque de derechos humanos.
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En este escenario, el compromiso empresarial debe estar mas presente que nunca, llamado
que extendemos a todos los representantes del mundo empresarial aqui presentes.

6. En este especial contexto, Chile participa de esta negociacion con un animo constructivo,
esperando que la posible creacién de un acuerdo internacional constituya una herramienta
para avanzar de manera mas arménica, como comunidad internacional, en el desarrollo de
una tematica relevante para las personas de cara a la recuperacion de la pandemia.

7. En concordancia con lo anterior, Chile hace presente que, a fin de poder lograr consensos,
la propuesta a discutir debe ser realista en cuanto a sus estandares y compromisos para los
Estados y méas enfocada en la cooperacidn internacional, la promocidn, y la sensibilizacion
de esta tematica, por sobre un enfoque sancionador que vuelva impracticable la aplicacion
del acuerdo por parte de los Estados, desincentivando su adhesién al mismo. Por lo mismo,
es de importancia subrayar los desafios legales que importaria esta propuesta dentro de los
ordenamientos juridicos de cada Estado, cuestion que es necesario tener presente.

8. Es fundamental que un acuerdo de esta naturaleza atienda, ademas, a un enfoque inclusivo,
por sobre una mirada confrontacional. Para esto, se debe recoger la mirada de los distintos
actores de interes: empresas, sociedad civil y por cierto los Estados, s6lo asi se avanzara en
la conformacidn de una base transversal y legitimada que permitira a futuro consolidar adn
maés el desarrollo global de la proteccidn de los derechos humanos en el &mbito empresarial.

9. Debemos constatar también que el camino a recorrer en la materia es auin largo para la
mayoria de los Estados y, por lo mismo, creemos que, con anterioridad al establecimiento de
altos estandares de cumplimiento, es esencial considerar las diferentes realidades juridicas
que confluyen respecto de cada pais, por lo que proponemos enfocar, en un primer momento,
nuestros esfuerzos en la promocién de una cultura de respeto a los derechos humanos por
parte de las empresas, tarea que consideramos se encuentra aun en desarrollo tanto a nivel
interno y externo.

Sr. Presidente

10. Chile desea recalcar que esta abierto a dialogar la posibilidad de un acuerdo internacional,
pero con la conviccidn de que este debe ser realista, incorporando estandares genuinamente
accesibles para todos los Estados parte, apuntando a la educacién, la promocién y la
cooperacion en torno al respeto de los derechos humanos por parte de las empresas. Por lo
mismo, hacemos un llamado a los Estados participes a flexibilizar posiciones y fomentar el
diélogo, en pos de alcanzar consensos.

Muchas gracias.

China, the People’s Republic of
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Cuba
Sefior Presidente:

Cuba da la bienvenida a esta nueva sesion de este Grupo de Trabajo, felicitamos al Presidente
por su eleccion, y agradecemos la circulacién de los documentos que guiardn nuestro trabajo
en los proximos dias.

Cuba reitera su apoyo al mandato del grupo, y en particular al avance hacia la adopcion de
un documento vinculante sobre la regulacion en el Derecho Internacional de los Derechos
Humanos, la actividad de las corporaciones transnacionales y de otras empresas con ese
cardcter, en estricto cumplimiento de lo establecido en la Resolucién 26/9 del Consejo de
Derechos Humanos.

Resulta necesario adoptar medidas a escala internacional, y crear mecanismos efectivos que
garanticen que aquellas empresas que sean responsables y complices de haber cometido
violaciones de los derechos humanos y delitos internacionales, sean investigadas y
enjuiciadas por los dafios contra las personas, el medio ambiente, y los recursos de los paises.

Son muchos los ejemplos, en maltiples paises y regiones, que reflejan la problematica actual
que constituye el accionar de las empresas transnacionales y las diversas violaciones de
derechos humanos que quedan impunes, en buena medida por carecer de un marco legal
internacional al respecto.

Las deliberaciones de este Grupo intergubernamental seran decisivas para coordinar y
fortalecer los esfuerzos nacionales y para constituir un marco legal internacional que permita
unificar los mecanismos de proteccién a las victimas ante las transnacionales, luchar contra
la impunidad y asegurar su reparacion efectiva.

Para ello, se requerira la voluntad y la participacion constructiva de todos los estados y de la
sociedad civil para lograr avanzar.

Muchas gracias.
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Ecuador
COMENTARIO GENERAL
Sefior Presidente,

A nombre del Ecuador le transmito nuestra felicitacion por su nueva designacion como
Presidente-Relator de este Grupo de Trabajo y nuestro deseo por el éxito en sus funciones.

Agradecemos la presentacion realizada por la Presidencia-Relatoria sobre los aspectos
relevantes de la Segunda Version Revisada de instrumento juridicamente vinculante para
regular, en el marco del Derecho internacional de los derechos humanos, las actividades
empresariales.

La valoracion del Ecuador de este documento es positiva, pues consideramos que constituye
un nuevo paso en la evolucion de las negociaciones en esta importante y compleja materia.

Comprobamos que el Revisado 2 se encuentra claramente encaminado a cumplir al objetivo
de fomentar inversiones internacionales bajo estandares de calidad que, por tanto, respeten
los derechos humanos, los derechos laborales y el medio ambiente. Asimismo, consideramos
oportuno que el texto mantenga el objetivo original de garantizar el acceso efectivo a la
justicia por parte de las victimas. Ello constituye un objetivo fundamental para Ecuador en
materia de empresas y derechos humanos, como mi pais tenido ocasion de reiterar en
multiples ocasiones, incluso desde el mismo dia de la adopcion, en 2011, de los Principios
Rectores sobre Empresas y Derechos Humanos.

En efecto, por mas de cuatro décadas, se ha tratado en Naciones Unidas llenar un vacio en el
Derecho internacional de los derechos humanos, mediante el establecimiento de mecanismos
de efectivo e igual acceso a la justicia para todas las personas negativamente afectadas por la
realizacién de actividades empresariales, que incluya mecanismos obligatorios de
adjudicacion, recursos y, sobre todo, de reparacién. En este sentido, recordamos que la
creacion de este Grupo de Trabajo en 2014 abrié la posibilidad histérica de dar una respuesta
juridicamente vinculante a una demanda de varias décadas por parte de las victimas.

Constituye para Ecuador un motivo de especial satisfaccion comprobar como aumenta el
nimero de Estados y actores que participan en el Grupo de Trabajo del instrumento
vinculante. Ello demuestra sin duda el interés que suscita la cuestion, reflejando cifras sin
precedentes con relacion a otros mecanismos similares.

Sobre la propuesta del Presidente-Relator contenida en la Segunda Versién Revisada de
instrumento vinculante, deseamos realizar los siguientes comentarios generales:

Primero.- Vemos con satisfaccion que el Revisado 2 ha tomado en consideracién varias de
las inquietudes y comentarios que el Ecuador puso de manifiesto, en capacidad nacional,
durante el desarrollo de la Quinta Sesion del Grupo de Trabajo; sin embargo, entendemos
que cabe reforzar algunos temas, que se especificaran oportunamente durante esta semana.

Segundo.- Consideramos importante el alineamiento de este nuevo texto a los instrumentos
y estandares internacionales no vinculantes sobre empresas y derechos humanos, como los
Principios Rectores de Naciones Unidas sobre Empresas y Derechos Humanos, las Lineas
Directrices de la OCDE vy la Declaracion Tripartita de la OIT. Por un lado, consideramos
positivo que no se distinga entre transnacionales y empresas nacionales. Por otro lado,
consideramos que, paulatinamente, se estd consolidando un principio general compartido
entre una gran mayoria de Estados y actores, segln el cual ambos procesos —mecanismos
vinculantes y mecanismos voluntarios— son complementarios y no excluyentes, y se
refuerzan mutuamente.

Tercero.- Consideramos que es muy positivo que el texto mantenga un alto nivel técnico,
pues al tiempo de lograr avanzar en la determinacion de ciertos aspectos técnicos, permite
aclarar y sintetizar la solucién a cuestiones importantes, cuenta con innovaciones creativas y
mantiene la visién objetiva y equilibrada se viene manteniendo desde la Cuarta Sesién del
Grupo de Trabajo, en que se presentd el borrador “cero” de instrumento vinculante.

Cuarto.- Ecuador continGa apoyando que el borrador de tratado mantenga la creacion de un
Comité para recibir quejas individuales en materia de derechos humanos y empresas.
Mantener este mecanismo de supervision es coherente con la manera de articular la
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implementacion de estandares y el seguimiento al cumplimiento de las obligaciones que se
contraigan a partir de este instrumento vinculante, de un modo similar a como ocurre con el
resto de organos de tratados de Naciones Unidas.

Finalmente, deseamos reiterar la apertura del Ecuador para continuar colaborando con este
Grupo de Trabajo y con su Presidente-Relator en tan importantes funciones.

Asimismo, invitamos a los Estados y otros actores que se encuentran en esta sesion a que
continuemos participando en las negociaciones de manera constructiva y propositiva, incluso
para manifestar disensos.

Muchas gracias, sefior Presidente.

Egypt

Thank the Chair and the Secretariat for organising this meeting in spite of the challenges
presented by the pandemic.

Egypt fully supports the mandate of the open-ended intergovernmental working group on
TNC’s and other business enterprises with respect to human rights as established by HRC
resolution 26/9. We appreciate the work done by Ecuador in leading this process and its
inclusiveness thus far. We also thank the Chair/Rapporteur for the second revised draft which
includes important progress. While further work still needs to be done, we believe this is a
good basis for our deliberations.

While TNC’s and other business enterprises contribute to investment and socio-economic
development, we strongly believe that the elaboration of a Legally Binding Instrument to
regulate the activities of these enterprises will strengthen the principles of universality,
interdependency and indivisibility of human rights, as well as the principle of non-
discrimination and access to adequate and effective remedies for victims. Such an instrument
will better enable us to achieve sustainable development while upholding fundamental human
rights, and to balance between the private interests of TNC’s and OBE’s with the public
interest allowing for equitable and inclusive development.

It is clear that - in spite of the importance of the UN Guiding Principle on Business and
Human Rights - it is no longer sufficient to rely on voluntary, soft-law instruments that are
not enforceable. In terms of the second revised version before, we will provide a few
comments now to be supplemented throughout the coming week of deliberations.

With respect to the scope, we believe the text should remain faithful to the mandate of HRC
resolution 26/9, which limits the scope of the LBI to activities of TNC’s and OBE’s, a specific
gap in international law that needs to be filled.

At this point in our deliberations, there is no doubt that international law places obligations
on TNC’s and we therefore attach great importance to the reference to customary
international law within the scope. We are satisfied that provision on victims rights does not
limit the victims of abuse to the territory of the State where the business activity of
transnational character is taking place. Egypt also welcomes the inclusion of environmental
rights which are very frequently subject to abuse by TNC’s and OBE’s. According to
customary international law, activities should not take place in one State’s territory that lead
to the abuse of certain human rights extra-territorially. We also recognise that the text is
victim-centered and covers all victims of human rights abuses committed by a TNC or OBE
generally, including in the territory of another state.

We would like to see a reference in article 6 (3) to the importance of consultations with
peasants and rural communities as a category whose rights are at heightened risk of business-
related human rights abuse.

We welcome the text allowing the exercise of jurisdiction with respect to claims brought by
victims, irrespective of their nationality or place of domicile, arising from acts or omissions
that result or contribute to human rights abuses, including in the courts of the state where the
human rights abuse occurred.

We will continue to provide further detailed comments during the consideration of specific
articles throughout this week, and later by providing our feedback to the Secretariat.
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11.

Our delegation has participated actively in the sessions of the Inter-governmental working
group since its inception, and we remain fully committed to supporting its work with the
objective of reaching a pragmatic and balanced text.

Ethiopia
Thank you, Mr. Chair Rapporteur,

At the outset, we would like to congratulate you upon your election as the Chair rapporteur
of the 61 Session of the Working Group. We also wish to convey our thanks to the honourable
Minister of Foreign Affairs and Human Mobility of Ecuador and Madam High Commissioner
for their opening statements.

The second revised draft legally binding instrument has come a long way in accommodating
concerns. While appreciating the efforts exerted towards that end, we strongly believe that
there is a room for further improvement. In particular, the scope and jurisdiction are
overstretched which needs to be consistent with resolution 26/9 of the Human Rights Council.
Likewise, further clarity is required on some concepts enshrined in the text as they will
potentially end up contradicting numerous principles of international law. We also
underscore the fact that inclusion of state-owned enterprises which their operations are
governed by national laws, not only pose a question of scope but also interfere with policy
space of States.

It is evident that business activities have to be conducted in a manner that takes into account
the respect and protection of human rights. Equally important, we would like to remind this
august body of the flip side of the same coin. Stakeholders such as business enterprises have
a significant role to fill in realising the aspirations of Agenda 2030 and other regional
development plans such as Agenda 2063 in the African context. Though it is understandable
that due attention must be provided to preventive measures, we shall take utmost care in that
the exorbitant clauses as in the draft text before us will not be counterproductive and
jeopardise development endeavours which in turn will seriously affect developing countries
which are already facing the brunt of lack of adequate technology, human capacity and
commensurate finance to further steer development.

Chair rapporteur

While reserving our right on the entire text and reiterating the fact that our delegation will
constructively engage as the meeting progresses, we wish you all a successful session ahead.

| thank you.

India
Thank You Mr. Chair,

At the outset the delegation of India would like to congratulate you on your election as the
Chairperson-Rapporteur to steer the proceedings of this session.

We would like to thank the High Commissioner for Human Rights for her opening remarks.
We also thank the Minister of Foreign Affairs and Human Mobility of Ecuador for his
remarks.

Mr. Chair,

2. Business enterprises play a key role and impact the lives of people with their activities.
The 2030 Agenda for Sustainable Development as adopted by the United Nation General
Assembly (UNGA) also recognises the business sector as a key partner for the United Nations
and governments to achieve the sustainable development goals. Considering the global
expansion of businesses, the international community has increasingly felt the need to
recognise the corporate responsibility of businesses to respect human rights.

Mr. Chair,

3. In the international forums, deliberations have been now going on for almost five
decades on the subject of regulation of the activities of transnational corporations so as to
ensure corporate social responsibility and respect for human rights. A significant
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achievement on this subject was the adoption of the United Nations Guiding Principles on
Business and Human Rights by the United Nations Human Rights Council in 2011.

Mr. Chair,

5. As the largest democracy in the world, protection of human rights has been an intrinsic
part of the Indian tradition. India’s rich cultural values are based on the principle of inclusive
development for all. India is one of the few countries to have statutorily mandated Corporate
Social Responsibility by law. Companies having a certain threshold turnover have been
mandated by law in India to spend at least 2% of their average net profits of the preceding
three years on socially beneficial activities. India’s Companies Act 2013 make a significant
departure from the traditional shareholder model to the more progressive and inclusive
stakeholder model. This ensures that businesses look beyond the shareholders as far as the
impact of their activities on the society at large is concerned.

6. These efforts have been complemented by voluntary measures such as the National
Voluntary Guidelines on Social, Environmental and Economic Responsibilities of
Businesses, 2011 that take into account the UNGP framework. These National Voluntary
Guidelines were further updated in 2018 to make way for the National Guidelines on
Responsible Business Conduct. These Guidelines which contain 9 core principles have been
formulated in alignment with the SDGs and UNGPs.

Mr. Chair,

7. India has also been working on a National Action Plan on BHR at the domestic level.
We have already had a series of Inter-Ministerial Consultations, consultations with various
Stakeholders as well as regional consultations during this exercise. This is an ongoing
process.

8. These initiatives at the national level in India complement already existing machinery
comprising of an independent judiciary, national and state commissions to monitor
compliance with human rights, legal and policy measures and an independent media.

Mr. Chair,

9. The process of the HRC Resolution 26/9 of 2014 has mandated this Open-ended
Intergovernmental Working Group with the responsibility to elaborate an international
legally binding instrument to regulate the activities of transnational corporations and other
business enterprises. Unlike the UNGPs which adopt a soft law approach on the subject, a
legally binding instrument will have a binding effect and complement the goal of the UNGPs.
This working group is now into its sixth session and has made marked progress since its first
session.

Mr. Chair,

10.  Inthis context, we believe that enhanced discussion and further clarity is still required
on a number of elements in the current draft text, including on scope, jurisdiction, and rights
of victims amongst others. India reiterates its position that this instrument should focus only
on business activities of a transnational nature and not to national enterprises as we already
have domestic laws to regulate them. Such an instrument needs to maintain a fine balance
with the socio-economic developmental concerns of developing countries and LDCs on one
hand while also making transnational corporations more responsible in the protection of
human rights. We believe, any international legal instrument needs to be flexible and
balanced so as to have the widest possible acceptance that will ensure its effectiveness.

Mr. Chair,

11.  We understand that the discussions and negotiations on this subject will be a long
drawn process and are committed to engage in a constructive manner in the discussions over
this week.

Thank you.

12.  Mexico

Sefior Presidente,

12
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Agradecemos la convocatoria a la Sexta sesion del Grupo de Trabajo Intergubernamental
sobre las empresas transnacionales y otras empresas respecto a los derechos humanos.

Asimismo, reconocemos el trabajo que la Presidencia, a cargo de Ecuador, ha realizado en la
preparacion de la segunda version revisada del borrador de instrumento juridicamente
vinculante. Valoramos su esfuerzo para recoger la mayoria de las preocupaciones y
sugerencias expuestas por los paises tanto en las sesiones previas, como en las consultas
informales.

Meéxico esta convencido de la importancia de promover el respeto y proteccion de los
derechos humanos en el contexto de la actividad empresarial, Por ello, ha acompafiado las
iniciativas que sobre este tema se han impulsado en los diversos foros internacionales, tales
como el Consejo de Derechos Humanos de Naciones Unidas; la Organizacion de Estados
Americanos; la Organizacion Internacional del Trabajo; el Pacto Mundial de las Naciones
Unidas (Global Compact) y la Organizacion para la Cooperacion y Desarrollo Econdmicos.

México considera positivos los principios y lineas directrices adoptadas en dichos foros,
como herramientas précticas para que, tanto Estados como empresas, pongan en practica
medidas de prevencion, proteccion y reparacion de conformidad con los Principios Rectores
de Naciones Unidas sobre Empresas y Derechos Humanos.

Estamos conscientes de que existen practicas empresariales nocivas que tienen efectos
negativos en la poblacion, y que para ello se requiere contar con reglas claras para que las
compafiias nacionales y extranjeras se conduzcan de manera respetuosa respecto a los
derechos humanos en beneficio de las comunidades en las que operan.

Con base en lo anterior, México participard de manera constructiva en las sesiones del Grupo
de Trabajo Intergubernamental. Consideramos que el texto ha evolucionado de manera
positiva. Sin embargo, aln es necesario atender preocupaciones de caracter sustantivo que
persisten sobre algunos elementos del texto.

El instrumento debe tener un ambito de aplicacion definido y establecer los mecanismos que
permitirdn su aplicacion efectiva. Para ello, sera importante tener en consideracion los
avances y consenso logrados en materia de derecho internacional privado en el marco del
UNIDROIT vy reflejados en las convenciones adoptadas en la materia, y aprovechar esa
informacién para evitar debates y discusiones superadas.

Igualmente, es fundamental evitar la ambigliedad o imprecision en cuestiones referentes a la
jurisdiccion, la responsabilidad juridica, y las definiciones sobre quiénes son los sujetos
protegidos y los bienes tutelados por el tratado, para que el instrumento eventualmente tenga
un impacto real.

Hacemos votos porque el didlogo y anlisis que realizaremos en este periodo de sesiones nos
permita continuar encontrando los consensos y apoyos necesarios para contar con un texto
que tenga viabilidad operatividad y genere certidumbre para todos los actores involucrados.

Muchas gracias.

Mozambique
Thank you, Mr. Chairperson - Rapporteur, for giving us the floor,

At the outset, we join others in congratulating you, Mr. Chairperson - Rapporteur, upon your
re-election to conduct the proceedings of the 6th Session of the Open-ended
Intergovernmental Working Group for the Elaboration of an International Legally Binding
Instrument on Transnational Corporations (TNC's) and other Business Enterprises (OBE's)
with respect to human rights.

We also take note of the statements made by the High Commissioner and H.E. Mr. Luis
Gallegos, Minister of Foreign Affairs and Human Mobility of Ecuador. We appreciate their
commitment to the negotiations of the draft at hand.

We would be remiss if we did not recognize you, Mr. Chairperson - Rapporteur, your
outstanding team and the Secretariat, in compiling the revised text of the draft before us.
Indeed, the draft has accommodated some of our inputs, as presented at the 5th Session of
this Working Group, for which we are thankful.

13
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We subscribe to the intervention made by the African Group.
Mr. Chairperson - Rapporteur

Your comprehensive introduction and clear explanation of the draft's content, suggest the
strides made in view of improving the different sections of the document.

Meanwhile, in agreeing with you, Mr. Chairperson - Rapporteur, we are of the stand that a
lot remains to be done. As a matter of fact, the scope of the text is still well beyond the
mandate of the Human Rights Council resolution 26/9, in view of which we reiterate our
principled stand that the scope should stick to the TNC's and OBE's. As it stands now,
the scope represents a drawback to the further progresses we are looking forward.

We have noticed that the draft places enormous responsibilities on the States, instead of
focusing on the regulation of activities of TNC's and OBE's, with respect to human rights, in
regards to the human rights abuses and violations by the latter, and provide reparations and
remedies to the victims, thus filling the existing gap in the international law, in what should
be the core of this exercise, as far as we are concerned. In respect to the States, we cannot
emphasize more their obvious primary duty to respect, promote, protect, uphold and realize
the human rights of their peoples.

Mr. Chairperson - Rapporteur

Statements made by the High Commissioner and different Human Rights Council
mechanism, as well as those by treaty bodies, as far as COVID-19 negative impact on the
enjoyment of human rights, inter alia the right to health, especially by vulnerable groups of
our societies suggest that there are empirical evidences of the role played by pharmaceutical
TNC's, linked to TRIP's. Therefore, in view of future pandemics, we align ourselves to the
proposal that the draft instrument should also address this issue, in line with resolution 26/9.

At this junction, we embrace the cry by the stakeholders as for them to adequately be listened
to, as they voice the concerns of those they represent, in relation to the different sessions of
the draft.

In concluding, Mr. Chairperson - Rapporteur, as we heed your call for non - disrupting
posture, we pledge our constructive engagement in the present negotiations, as it has been
the case all along, ever since the kick starting of this process.

We thank you.

14. Namibia
Mr. Chair,

Namibia would like to join others in congratulating you on your assumption of the role as
chairperson-rapporteur and wish you success with your task. We are confident that, under
your leadership, we will do justice to the discussions on the second revised draft legally
binding instrument. We applaud H.E. Madame Bachelet for her inspiring introductory
remarks and thank Ambassador Luis Gallegos for his insightful and valuable intervention
and last but not least, we welcome the participation of accredited NGO’s and CSO’s during
this session of the Working Group.

Mr. Chair,

We also wish to thank the Chair-Rapporteur of the 5" IGWG for the second revised draft
legally binding instrument, which was released on 06 August 2020. It is evident from the text
that and effort was made to incorporate the diverse positions and concerns of all concerned
parties. We have liaised with other States, NGO’s and key stakeholders on the content of the
draft and will actively participate on each article thereof during this Working Group session
and look forward to constructive and fruitful discussions with all participants.

Mr. Chair,

Namibia participates in this IGWG not just as a member of the Human Rights Council or as
an individual State, but as a member of the international community that wishes to forge a
viable and conducive relationship with businesses in an effort to prevent the abuse and/or
violation of human rights in the scope of economic activities taking place across the globe
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and to provide means to those who have suffered abuse/violation of their rights to access
justice and remedies.

Mr. Chair,

On the Preamble and Articles 1 & 2, Namibia wishes to make the following comments:
Preamble:

Article 1:

Article 1.1 Includes under “victim” - dependents of the direct victim. Depending on the
culture and norms applicable to the victim, the dependents may vary greatly and proof of
dependency may become problematic. We propose clear wording on these dependents in
order to comprehensively cover them under the definitions. Further, under Article 1.1, we
understand that “economic loss” does not loss suffered by business enterprises and seek
clarification of the text in this regard.

State-Owned Enterprises are now explicitly covered under Article 1.3. However, we must
assume that SOE’s are already covered under all business enterprises within the territory or
jurisdiction of the State. We are uncertain as to the value added by singling out SOE’s in this
regard?

In the same Article 1.3, we would like to have clarity on the words: “or other activity
undertaken...” as we regard this a very wide range of activities, which in our opinion may or
may not include non-profitable organizations in light of the explanatory note provided, which
states that “Business activities” are considered for-profit economic or other activity
undertaken by a natural or legal person.

We are satisfied that Article 1.4 and 1.5 includes global value and supply chains, but there
might be a need for specific reference to GVC’s in 1.5 to adequately cover the dispersal of
tasks and activities.

Article 2:

The statement of purpose is extremely valuable in setting out the rationale for this anticipated
legally binding instrument and should, in our opinion, make more specific reference to
businesses undertaking “activities of a transnational character” and not just to the broad
context of “business activities” in general.

These are our submissions on the Articles under discussion, Mr. Chair.

| thank you.

Pakistan
Thank you, Mr. Chair,

Pakistan congratulates you for your election as the Chairperson Rapporteur of this Open-
Ended Intergovernmental Working Group. We also thank Ecuador for taking the lead of this
important issue of global importance.

The promotion and protection of human rights provide sound foundation for ensuring
sustainable socio-economic development and progress. Though primary responsibility for
ensuring respect for human rights rest with the State, other stakeholders, including civil
society organizations, Transnational Corporations (TNCs), and other influential actors have
a crucial role to play in support of State’s human rights efforts and priorities.

Deliberations on ensuring respect for human rights responsibility by TNCs have gained more
urgency recently especially due to their geographic spread, transboundary nature of their
operations, and substantial influence, especially in the context developing countries. Some
of these corporations have more annual turnover than a number of developing countries.

While we fully acknowledge the contribution of these NCs towards socio-economic
development as a part of their corporate social responsibility, finding the right balance
between profitability and respecting human rights is always a challenge.
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It has been observed that in certain cases, TNCs, driven by economic interests, engage in
activities, which harm public interest in their host countries.

Another important strand of this debate is the difference of laws at the origin state and states
where these TNCs are based and operating. This legal gap, especially in case of dispute, is
sometimes exploited, to detriment of human rights of individuals in host States.

We have to differentiate between Transnational Corporations and medium or small
enterprises.

The structure of these organizations besides level of operations, availability of resources and
most importantly the capacity to influence is drastically different. The medium or small
enterprises mostly operate within a small designated territory and they come under regular
legal and administrative scrutiny of concerned state, including for alleged human rights
violations. Often States forge partnership with SMEs as a part of their social welfare agenda
to promote and protect socio-economic rights of their citizens.

We have also witnessed the impact of COVID-19 on TNCs and SMEs. Although stimulus
packages have been provided across the globe but proportionally TNCs are mostly the
beneficiary of these incentives. SMEs especially in developing countries have been affected
badly and are unable to cope with current challenges related to pandemic.

Keeping in view these realities, my delegation believes that the difference between TNCs
and SMEs should be duly considered while discussing legally binding instrument with regard
to TNCs and other enterprises. The mandate of this Working Group should be limited to
activities of TNCs.

Concluding, Pakistan assures of its constructive engagement and contribution in this
connection.

| thank you Mr. Chair.

16. Panama
Gracias Serfior Presidente,

En nombre de mi delegacién, permitame felicitarlo por su eleccién como Presidente-Relator
de este Grupo de Trabajo Intergubernamental de Composicion Abierta y agradecemos la
presentacién del segundo proyecto revisado del instrumento juridicamente vinculante para
regular las actividades de las empresas transnacionales y otras empresas en el derecho
internacional de los derechos humanos.

Panama reconoce la labor realizada por el Ecuador desde 2014 y sus esfuerzos para impulsar
un didlogo abierto, transparente e inclusivo, con la participacién de todos los interlocutores,
para la consecucion del mandato que se nos ha conferido en virtud de la resolucion 26/9 del
Consejo de Derechos Humanos.

Nuestro pais esta comprometido con el respeto, la proteccién y la observancia de todos los
derechos humanos, sin distincion alguna, y en ese sentido nos complace compartirles algunos
avances relacionados con nuestra agenda de empresas y derechos humanos.

En febrero de 2020, once ministerios firmaron el Plan Nacional de Responsabilidad Social y
Empresarial y Derechos Humanos (2020-2030), una iniciativa que busca posicionar a
Panama como un pais mas inclusivo, competitivo y sostenible, con el esfuerzo conjunto y la
colaboracion de todos los grupos de interés a través de la conformacion de alianzas publico-
privadas, y que ello se traduzca en beneficios sociales, ambientales y econdémicos para
nuestra poblacion.

Sus areas de accion y lineas de trabajo estan vinculadas con los Objetivos de Desarrollo
Sostenible prioritarios y promueven el cumplimiento de los derechos humanos tanto por las
organizaciones publicas como privadas, y asi garantizan que las mismas consideren su
responsabilidad respecto a los impactos que sus decisiones y actividades puedan tener en la
sociedad y el medio ambiente mediante un comportamiento ético y transparente.

Sefior Presidente,
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17.

Hoy nos encontramos ante grandes desafios por las transformaciones geopoliticas,
econémicas y tecnoldgicas, la crisis climatica, asi como otros cambios en el orden mundial,
producto de la creciente globalizacién.

Panama es un pais que acoge inversiones extranjeras y valora la importante contribucién que
realizan las empresas, incluyendo aquellas de caracter transnacional, en la economia y el
desarrollo sostenible de nuestro pais, en linea con el ODS 17 de la Agenda 2030 para el
Desarrollo Sostenible. Al mismo tiempo, somos conscientes de la imperiosa necesidad de
prevenir y subsanar los abusos de derechos humanos relacionados con las actividades
empresariales y de garantizar a las victimas una mayor rendicion de cuentas y acceso a
recursos adecuados y efectivos.

La Declaracion Universal de los Derechos Humanos nos recuerda que tanto los individuos
como los 6rganos de la sociedad deben promover el respeto de los derechos humanos y las
libertades fundamentales. Por ello, consideramos que este instrumento juridicamente
vinculante debe complementar y reforzar las normas existentes en esta materia, incluyendo
los Principios Rectores de las Naciones Unidas sobre Empresas y Derechos Humanos.

El texto que nos ocupa hoy aborda una temética de gran sensibilidad, con aristas muy
complejas en diversos ambitos, incluyendo la jurisdiccién, la norma aplicable, la
responsabilidad juridicay la consistencia con el derecho internacional. Dada la crisis sanitaria
que enfrentamos por la pandemia del COVID-19 y las restricciones que se han aplicado para
prevenir su propagacion, nuestras autoridades nacionales no han podido concluir ain el
andlisis minucioso ni las consultas internas que el documento demanda para coordinar una
posicion nacional.

No obstante a ello, no quisiéramos dejar pasar esta oportunidad para compartir algunos
comentarios preliminares, los cuales seran presentados en los segmentos correspondientes.

Sefior Presidente,

Le auguramos el mayor de los éxitos en la conduccién de los trabajos durante este periodo
de sesiones. Cuenta usted con nuestro apoyo Yy participaciéon constructiva para que este
proceso llegue a buen puerto.

Muchas gracias.

Philippines
Thank you, Chair.

The Philippines thanks Ecuador, as Chair of the Open- Ended Intergovernmental Working
Group, for shepherding this process of elaborating a draft Legally Binding Instrument to
regulate in international law the activities of TNCs and OBEs.

As one of the 20 countries that voted in favor of HRC resolution 26/9 of June 2014 which
established the Working Group and its mandate, the Philippines remains strongly committed
to this process of continuing our inclusive discussions on a draft LBI.

Our commitment to this process is consistent with our pursuit of the Sustainable
Development Goals, the Filipino’s long-term vision and aspirations set forth in Our Ambition
2040, and the developmental objectives espoused in the Philippine Development Plan 2017-
2022 which mainstreams the protection of human rights and equality and justice in its
strategies.

With respect to the mandate of the Working Group, the Philippines recalls HRC resolution
26/9 which expressly limits the scope of the LBI to the activities of TNCs and OBEs, and in
this regard we underline our position on the need to revert or limit the scope of the LBI strictly
to the activities of TNCs and OBEs, consistent with the original mandate.

Further, we highlight the need to preserve policy space on the grant of incentives and
discretion by states on exemption of certain small and medium-sized enterprises from
obligations with the aim of minimizing additional administrative burdens to this sector.

We recognize the importance of addressing the long-term socio-economic impact of the
COVID-19 pandemic, as highlighted by the Ecuadorian Foreign Minister, Amb. Luis
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Gallegos. In this regard, we highlight our view that the LBI should address the needs of
workers in TNCs and OBEs for human rights protection, particularly in emergencies of
international concern, such as the COVID-19 pandemic. The LBI must recognize the need to
protect human rights, particularly the observance of health and sanitation protocols, provision
of assistance in terms of social amelioration, employment, and livelihood continuity as well
as protection from human rights abuses against those who have tested positive and
undergoing treatment and those who may become victims of discrimination in the work place.

The Philippines underscores the need for our discussions on the LBI to continue to be
inclusive and, as such, provide opportunity for different sectors of the civil society including
the academe, religious groups, and civil society organizations to be involved in the
discussions toward harmonizing and establishing consensus. We should also ensure that the
provisions of the LBI on providing safeguards against all forms of discrimination apply
across different vulnerable and marginalized groups.

We wish to assure the Chair of the Philippines’ continued constructive engagement in this
process.

Thank you, Chair.

18.  Senegal
Monsieur le Président,

Ma délégation voudrait vous féliciter pour votre élection en qualité de Président-Rapporteur
du groupe de travail et vous exprimer son soutien pour la conduite des travaux.

La création, par le Conseil des droits de I’homme dans sa résolution 26/9 du 26 juin 2014, du
Groupe de travail intergouvernemental & composition non limitée sur les sociétés
transnationales et autres entreprises et les droits de I’homme, chargé d’élaborer un instrument
international juridiqguement contraignant pour réglementer, dans le cadre du droit
international des droits de 1’homme, les activités des sociétés transnationales et autres
entreprises, constitue un pas décisif dans la prise en charge de la responsabilité sociale des
entreprises.

Le Sénégal demeure convaincu de I’impératif de prévenir et d’atténuer les effets néfastes sur
les droits de ’homme des activités des entreprises qui peuvent avoir des répercussions
disproportionnées sur le bien-étre économique et le développement.

En effet, les incidents que les entreprises provoquent sont souvent caractérisés, entre autres,
par des agressions contre des défenseurs de I’environnement et des droits de I’homme, des
actes de destruction de I’environnement et de la biodiversité mais aussi d’actes d’hostilité a
I’égard de certaines populations autochtones.

Ces atteintes viennent rappeler, si besoin en est, la nécessité d’agir plus résolument pour
prévenir les atteintes aux droits de ’homme liées aux activités de ces entreprises et y
remédier.

La délégation sénégalaise estime que le second projet révisé d’instrument juridiquement
contraignant constitue une base solide pour poursuivre les négociations sur le fond, objet de
la présente session.

Plusieurs dispositions de ce texte sont destinées a garantir des moyens efficaces de
prévention, de protection et de recours pour les victimes d’atteintes aux droits de I’homme
liées aux activités des entreprises. Aussi, elles contribuent & ouvrir la voie & la réalisation
d’un développement durable profitable a toutes les parties prenantes.

Toutefois, le processus conventionnel ne devrait pas étre utilisé pour remettre en cause ou
cesser d’appliquer les Principes directeurs relatifs aux entreprises et aux droits de I’homme.
Les deux documents doivent se renforcer et se compléter mutuellement.

Monsieur le Président,

Alors que la pandémie de la COVID-19 n’a pas fini de démontrer la fragilité des chaines
d’approvisionnement et des modeles commerciaux fondés sur les formes atypiques d’emploi
et sur I’informel, I’instrument juridique en cours de négociation offre une occasion unique de
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mettre un terme a I’impunité des atteintes aux droits de ’homme commises par les sociétés
transnationales et autres entreprises.

Ainsi, s’il est finalisé et adopté, sa mise en ceuvre pourrait améliorer la protection des droits
de ’homme dans le contexte des activités des entreprises et, surtout, renforcer le principe de
responsabilité, d’extraterritorialité et d’acces a des recours effectifs pour les personnes 1ésées
par ces activités.

A cet effet, en mettant en place un mécanisme international robuste de suivi et de contrble,
le texte accorde une attention particuliére a tous les droits humains reconnus au niveau
international, y compris les droits fondamentaux des travailleurs et les droits syndicaux, tels
que définies par les normes internationales du travail, quel qu’en soit la taille, le secteur, le
domaine d’activité, la propriété et la structure de I’entreprise commerciale.

Donc, cette réglementation exigerait des entreprises qu’elles adoptent et mettent en ceuvre
des politiques et procédures de diligence raisonnable en matiére de droits humains.

Je vous remercie.

United Kingdom
Thank you, Chair.

We would like to begin by expressing our gratitude to OHCHR for organising this session in
a hybrid - physical and virtual - format, and for thereby enabling the essential participation
of civil society organisations and business stakeholders in this week’s session.

We are also grateful to the Chair for circulation on 6 August of the revised text of the
proposed treaty. We have analysed and considered it carefully.

Before commenting on that text, we recall that the UK was the first country in the world to
produce a National Action Plan for implementation of the UN Guiding Principles on Business
and Human Rights, in 2013. In 2015, our innovative Modern Slavery Act introduced
requirements on businesses to report on the steps they take to tackle modern slavery in their
operations and global supply chains. And in 2016, after further broad consultation with
business and civil society, we were the first country in the world to publish an updated
National Plan Action. We take business and human rights seriously.

It is regrettable, therefore, that the process adopted by this intergovernmental working group
does not engender serious engagement. By failing to return to the Human Rights Council in
2017 when the group’s mandate was due to be renewed, the leadership of this group forfeited
a key moment to secure both cross-regional political backing for its continuation, and the
Council’s guidance for its direction. Instead, year after year, fewer and fewer delegations
appear here, in this negotiation room. This absence signifies not apathy for this important
topic, but lack of faith in the text before us.

It is of course true that the text has improved incrementally over the last three years: for
example, it applies to all business enterprises, not only to transnational corporations; and the
current version expressly applies to state-owned enterprises too.

But fundamental flaws remain. In the UK’s view, the current draft is incompatible with a
several key principles of international law. Rather than engage in line-by-line critique, we
will set out today our key concerns:

First, the scope of this draft is too vague to be workable. Preambular Paragraph 8 and Article
6 extend its application beyond States parties’ “territory and jurisdiction” to businesses which
are somehow “otherwise under [their control]”. Article 3.3 applies the treaty to “all
internationally recognised human rights”, including those found in ILO conventions and
customary international law. Compounded by the breadth of the jurisdictional provisions,
this category of rights is imprecise and indeterminate. And Article 4, as well as duplicating
existing human rights, gifts new rights to a generic category of “victims”, rather than framing
the rights of victims with reference to the obligations imposed on States which are party to
the treaty.

Second, the legal liability provisions create unrealistic burdens on business, far beyond the
standards of due diligence: Article 8, as drafted, means that businesses could be held liable

19



A/HRC/46/73

for human rights abuses “from their business relationships”, even if harms perpetrated by
other businesses are unforeseen and appropriate due diligence is carried out. This legal
burden is simply unworkable.

Third, the provisions on adjudicative jurisdiction appear to breach key principles of
sovereignty and due process. Article 9 requires the courts of a given State party to hear claims
against businesses for abuses, acts or omissions on the State’s territory, even if there is
another jurisdiction which is more convenient or in which parallel proceedings are underway.
Most egregiously, this provision requires the courts of a State party to hear a claim under this
treaty against a business even if the State where the business is domiciled is not a party to the
treaty.

For these and other reasons, the UK remains sceptical that this text can gather the political
support that it would need to succeed in our shared goals of enhancing respect for human
rights by businesses globally, and ensuring access to effective remedy for all victims.

As things stand, the landmark UN Guiding Principles remain the most clear, global and
legally sound framework for putting respect by businesses for human rights on governments’
respective national agendas. Next year will be the Principles’ tenth anniversary. We remain
unwavering in our commitment to their implementation, nationally and internationally. And
we look forward to supporting the OHCHR in their mandate to support their dissemination
and implementation over the course of the next decade.

Thank you.

20.  Venezuela, Bolivarian Republic of
Gracias, Presidente.

Venezuela reitera su apoyo a las labores de este Grupo de Trabajo del Consejo de Derechos
Humanos. Mi pais voto a favor de la Resolucion 26/9 del Consejo, que le dio creacion.

Reafirmamos la necesidad de establecer mecanismos y normas internacionales juridicamente
vinculantes materia de empresas transnacionales y derechos humanos.

Esta importante labor no implica duplicidad con ningln otro mecanismo del Consejo, ni que
la elaboracion de un instrumento internacional juridicamente vinculante se opone a los
Principios Rectores desarrollados en la materia.

Un instrumento legalmente vinculante sobre empresas transnacionales y derechos humanos,
sera de gran beneficio tanto para las victimas como para las empresas transnacionales
responsables de atender debidamente sus compromisos y obligaciones en derechos humanos,
para acabar con la impunidad por las violaciones cometidas y proveer de recursos efectivos
a las victimas.

El futuro documento vinculante debe, entre otras cosas, ser claro sobre la naturaleza
transnacional de las empresas, y disponer de manera diafana la responsabilidad de las
empresas transnacionales antes las violaciones de derechos humanos, de conformidad con lo
mandatado por la Resolucion 26/9 del Consejo de Derechos Humanos.

En tal sentido, debemos seguir avanzando en la regulacién de las actividades de las empresas
transnacionales y otras empresas con base en el derecho internacional de los derechos
humanos, hacia la reparacion efectiva de las violaciones vinculadas a tales actividades, en
favor de las victimas.

Muchas gracias.
B. Regional organization

1. European Union

Mr Chairperson-Rapporteur, High Representative, Minister Gallegos, excellencies, delegates
and the many non-governmental stakeholders,
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The EU and its Member States thank the Chairperson and the Secretariat for organising this
session in such difficult conditions, with the many constraints due to the pandemic and the
reduced staff capacity.

By exposing the vulnerabilities of global supply chains and the people that make them work,
the COVID-19 crisis has made the importance of the Business and Human Rights agenda
even clearer. The crisis has shown in particular the urgency of stepping up efforts to ensure
that states protect human rights in the context of business activities and that business respect
human rights, including labour rights, in their operations. The pandemic has made it even
clearer that businesses and their supply chains are more resilient when they act responsibly
and respect human rights.

Let there be no doubt: The EU and its Member States are firmly committed to implementing
and promoting the Business and Human Rights agenda worldwide.

Mr Chairperson-Rapporteur,

We thank you for organising informal consultations earlier this year and for enabling the
effective participation of a wide range of stakeholders including civil society, trade unions,
the business community and National Human Rights Institutions. If there is one thing that |
learned in my capacity as chair of the multi-stakeholder steering group for the OECD work
on ‘conflict minerals’, is that multi-stakeholder participation is vital.

We also thank you for presenting the second revised draft legally binding instrument. As we
stated before, the value added of any possible legally binding instrument should be to enhance
the protection of and respect for human rights, to ensure victims’ access to effective remedy
when violations occur, and to ensure a level playing field for companies globally. As
expressed in previous sessions, we think that such an instrument should cover all businesses
in a non-discriminatory manner, should be consistent with the UN Guiding Principles on
Business and Human Rights, should be realistically implementable and enforceable — these
can be complicated legal issues - and supported by a critical mass of UN members.

In last year’s session we had the opportunity to indicate that the revised draft of the instrument
addressed a key EU concern about the scope of the Instrument (which was no longer limited
to transnational corporations and activities). We acknowledge that some of the new elements
introduced in the second revised draft instrument represent positive developments. The draft
texts, since the publication of the zero draft three years ago, have progressed and moved on
some aspects towards addressing our main concerns. For example, we welcome that the draft
now expressly includes “state-owned enterprises” among the entities that can carry out
business activities, that it requires businesses to integrate a gender perspective in all stages
of their human rights due diligence processes and that it reinforces an element of
proportionality when defining the due diligence obligations. We note positively that there has
been an attempt over the last years to better align the provisions of the draft with the wording,
purpose and objective of the UNGPs. We observe that the current draft makes new references
to important human rights-related texts and strives to give more precise definitions of the
human rights legal basis. These could be helpful new elements, and we would welcome
further clarification on the alignment to the UNGP concerning the state-business nexus.

However, substantial shortcomings have so far remained unsolved. The text should leave no
ambiguity regarding its relation to the UNGPs and other very relevant international
instruments. The text still has a number of elements that are unclear or ambiguous, in
particular regarding issues of scope of the LBI, the regulation of civil and criminal liability,
applicable law and jurisdiction, or the relationship with existing international instruments on
judicial cooperation.

In sum, while we truly appreciate the efforts made by the Chairman-Rapporteur, we believe
that the complexity and implications of many of the draft’s provisions still require a lot of
work to become a basis for a legally sound, implementable and enforceable instrument
capable of meeting the overall objective of enhancing the level of protection for victims and
ensuring a level playing field for companies globally.

Importantly, it is essential for any proposal to reach the necessary traction amongst UN
members. Still a number of them are not ready to engage in negotiations.
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Mr Chairperson-Rapporteur,

With the proviso that much remains to be done, the EU and its member states are very active
in implementing the UN Guiding Principles on Business and Human Rights - the
authoritative framework for action of governments and businesses to prevent and address
human rights violations and abuses caused by business activities. In line with the ‘state duty
to protect’, the EU has a smart mix of measures that aim at fostering business respect for
human rights that we would like to share with you.

The EU has a solid body of legislation on responsible business conduct, which might be of
some use to the discussions of this Group given the legal complexity of the topic. For
instance, EU law imposes due diligence obligations on importers of timber and on importers
of minerals from conflict-affected and high-risk areas, requires large EU companies to report
on non-financial aspects of their operations, and guarantees the rights of victims in cases of
human rights violations and abuses.

Moreover, a majority of EU Member States have adopted or are developing National Action
Plans on Business and Human Rights aiming to improve coordination of actions at national
level. Several EU Member States have adopted or are preparing legislation on mandatory
human rights due diligence for companies along or for parts of the value chain and have
introduced measures to provide access to remedy. These national legislative experiences are
also relevant to our discussion.

The EU has also created partnerships with international organisations such as the OHCHR,
UNDRP, ILO and the OECD to promote responsible business conduct inside and outside of
Europe. For instance with projects in Latin America and Asia assisting governments to
develop National Action Plans. The EU and Member State delegations raise awareness with
host governments and companies, and assist civil society to further the implementation of the
UNGPS.

The EU will build on this solid body of legislation and policies even further. The forthcoming
EU Action Plan on Human Rights and Democracy for the period 2020-2024 will strengthen
the EU’s commitment to support the implementation of the UN Guiding Principles, including
work on a new comprehensive EU framework on UNGP implementation to enhance
coordination and coherence of EU action. In addition, the European Commission is preparing
a legislative initiative for 2021, which may introduce mandatory human rights and
environmental due diligence across value chains.

Mr. Chairperson-Rapporteur,

There is an urgent need to strengthen the prevention and mitigation of adverse human rights
impacts related to business activities and to provide access to effective remedy. In this
context, and in accordance with the very principles that underlie its foundation, the EU will
pursue its firm commitment to promote human rights in the context of business activities.

This commitment means that the EU will continue to work to enhance its internal instruments
and international partnerships and engage with stakeholders both inside and outside the EU
to drive forward substantially the implementation of the UN Guiding Principles on Business
and Human Rights. We will also enhance our rules and policies on corporate responsibility
to promote sustainable and responsible business activities and value chains.

The EU and its Member States will continue to engage in multilateral processes to ensure
that States and companies around the world fulfil their duty respectively responsibility as laid
out by the UNGPs. We have put and will continue to put the United Nations at the heart of
these efforts. This includes supporting and making good use of the valuable contributions,
initiatives and resources related to Business and Human Rights as offered by OHCHR, the
UN Working Group on Business and Human Rights, UNDP, the ILO and the UN Global
Compact - just to name a few.

The EU and its Member States look forward to following the discussion during this session
and — as Minister Gallegos put it — we will continue to ‘participate in the debate’.

I thank you Mr. Chairperson-Rapporteur.
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Observer States

Palestine
Thank you, Chairperson Rapporteur,

At the outset we would like to congratulate you Ambassador on your election as chairperson-
rapporteur of the working group. And we commend the efforts made in publishing the new
draft of the LBI ahead of the 6™ session.

The State of Palestine welcomes the second revised draft of the legally binding instrument
issued on August 2020. And we appreciate the important improvements to the second revised
Draft Treaty, and the integration of several points from our proposals last session. At the
same time, the revised Draft has several gaps that must be addressed to ensure the full
protection of the rights of people.

The publication of the Second Revised Draft marks one step further towards the adoption of
a UN Legally Binding Instrument on business and human rights to regulate the activities of
business enterprises, particularly those of a transnational character. And also represents a
good basis to continue with fruitful negotiations during this session.

We reiterate once again our full support to the mandate of the intergovernmental working
group and reassure our commitment to the process of elaborating a legally binding instrument
in line with resolution 26/9. We call on all states to constructively engage and we welcome
the participation and inputs from civil society organizations.

I thank you.

Holy See
Mr. Chair,

The Delegation of the Holy See takes note of the second revised draft of the proposed Legally
Binding Instrument to regulate, in international human rights law, the activities of
transnational corporations and other business enterprises. The Holy See believes that it
represents positive progress in the process and considers it a valid basis for negotiations. It is
noteworthy that the draft is consistent with the UN Guiding Principles on Business and
Human Rights (UNGP), especially concerning the importance of due diligence in the
protection of human rights in all profit business enterprises, including their activities and
business relationships, along global value chain. Considered as a whole, the text of the
negotiated instrument should still be improved.

Mr. Chair,

Since our last formal session, less than one year ago, the world is has witnessed a crisis which
is changing our way of life, calling into question our economic, healthcare and social systems,
and exposing our human fragility. Since the legally binding instrument under negotiation
aims to create an international system that strives to be truly sustainable, inclusive and
equitable at all levels, we consider this negotiation a tool for “a concrete opportunity for
conversion, for transformation, for rethinking our way of life and our economic and social
systems, which are widening the gap between rich and poor based on an unjust distribution
of resources™?.

1 Pope Francis, Address to the United Nations General Assembly, 25 September 2020.

Political decisions, corporate social responsibility and criteria that govern investments, must
all be guided by the pursuit of the long-term common good and intergenerational solidarity.
The current crisis has shown how the human family is interconnected. We are learning the
incumbent necessity of co-responsibility for the wellbeing of one another. However, we are
also witnessing how, too often, the private interests of multinational companies prevail.
Often, we fail to care for and manage our common home responsibly, with the best interests
of all our brothers and sisters in mind.

2 Pope Francis, Address to the United Nations General Assembly, 25 September 2020.
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Mr. Chair,

An exclusively profit-driven system must not remain unchecked. The throwaway culture it
tends to generate needs to be challenged, now more than ever. Our care for the environment
must take into account the wellbeing of future generations. “The prevailing consideration,
never to be forgotten, is that we are all members of the one human family. The moral
obligation to care for one another flows from this fact, as does the correlative principle of
placing the human person, rather than the mere pursuit of power or profit, at the very centre
of public policy”2. During this week of discussions and negotiation, we are called to search
for equitable solutions to the challenges we face. This current crisis is an opportunity, and
this legal instrument a tool, to move beyond short-term technological or economic gains and
to give full consideration to the ethical dimension in seeking resolutions to present problems,
working on initiatives for a more sustainable future.

Thank you, Mr. Chair.

I1. Preamble and Articles 1 and 2

A. States

1.  Armenia
Thank you, Chairperson.

We wholeheartedly congratulate the distinguished Ambassador of Ecuador upon election to
the position of the Chair-Rapporteur and thank him and all his collaborators, also from the
OHCHR, for the work done.

Armenia is one of those countries that had certain doubts about this initiative. In the view of
our experts, many of definitions in the draft in front of us are vague, blurring and lack legal
clarity. A number of the provisions in it is not in line with the logics of the legislation enacted
in Armenia.

The overarching umbrella for the consideration of the Business and Human Rights work has
been provided by the UN Guiding Principles on Business and Human Rights. As we are
heading towards the tenth anniversary of its endorsement, we should collectively take stock
of the progress achieved in the past years and reflect on the deficiencies of the framework
provided.

The whole concept of the protection of human rights is based on the premise that individuals
need to be protected from the encroachments, abuses and violations which first and foremost
are coming from a State. As the international system of the protection of human rights has
been progressively evolving, also in legal terms, an outrageous practice of outsourcing
violations of human rights to private entities appeared on our horizons. Nevertheless, we are
convinced that none of the business entities can commit such violations without a tacit
support from or a blind eye turned upon it by a Government or a group of Governments.
Hence, we come to the need to scrutinize both the operation of the Trans-National
Corporations and Other Business Entities in terms of their complicity with a Government or
Governments.

Armenia, furthermore, believes that whatever comes out of this exercise should be based on
the foundational principle that human rights should be protected with no distinction on the
basis of the political, jurisdictional or international status of the country or territory to which
a person belongs, whether it be independent, trust, non-self-governing or under any other
limitation of sovereignty. Moreover, in no way or shape any of the provisions in the general
context of the human rights should be taken advantage for outrageous practices of collective
punishment and in no case may a people be deprived of its own means of subsistence.

With these doubts, however, Armenia decided to engage in the process. What we aim at
should be realistically verifiable, implementable and enforceable, with no inherent
ambiguities. We will be making certain editorial proposals in the course of the discussion,
and will follow the whole process attentively.
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| thank you.

Brazil
Thank you, Chair-rapporteur,

Under this agenda item, concerning the Preamble and the first two articles of the second
revised draft, the Brazilian delegation would like to comment on the following issues:

2. In the preamble, we reiterate our view that a general reference to internationally agreed
legally binding instruments, without specifying or quantifying them, could be a way forward
to build a consensual approach.

3. The reference to specific legally binding instruments may pose challenges to the
negotiating position of countries that have not ratify them.

4. Due consideration should be given to the different legal status of declarations and treaties,
especially when international declarations that were not subject to ratification under domestic
procedures are considered as legally equivalent to legally binding international instruments.

5. We draw specific attention to references to rights that are not yet enshrined in legally
binding international human rights instruments, such as the one provided for on PP5, and we
call for their exclusion from the text or, at the very least, for the revision of their wording.

6. The inspiration given by previous international declarations adopted by the UN, however,
should be considered while drafting of the aspirational aspects described in the preambular
part. In this sense, we note that in PP6, new adjectives to characterize the human rights have
been added to those established in the article 5 of the Vienna Declaration of 1993. A
clarification on the source of the new wording would be much appreciated.

7. On PP13, we are unsure on why in the expression “civil society including human rights
defenders” the term “inclusion” has been replaced by “and”. As we see, the latter constitutes
an example of the former, and therefore “including” might be a more precise choice of word.

8. We also propose the revision of the language of PP13, to clarify that business enterprises,
in general, have a central role in fostering the achievement of sustainable development.

9. On PP14, the deletion of the word “certain” seems to imply that all kinds of business-
related human rights abuses will impose a distinctive and disproportionate impact on the
vulnerable groups listed in this paragraph. This assumption needs to be better refined and
explained since we are dealing with a legally binding instrument.

10. On PP15, while we reiterate the Brazilian unwavering commitment to combat any
discrimination and violence against women, we would recommend caution to address this
important issue under the guise of “gender perspective”, especially when requiring that it
should be interpreted, in generic terms, “in line with (...) other international standards”. We
call on the chair-rapporteur to give this matter due consideration, in order to not lose the focus
of the discussions by aggregating non-consensual language to the draft LBI.

11. We are worried that PP16, as it currently stands, may lead to confusion regarding which
Human Rights Council resolutions are, in fact, relevant to the issue at hand. Moreover, we
are not convinced that it is appropriate to mention non-binding resolutions in the preamble
of a legally binding instrument.

12. We also propose that PP17 recognizes the complementary role that the Guiding Principles
has played with regard to the LBI.

13. In the last preambular paragraph, we welcome the efforts to provide an alternative to the
generic statement that the LBI constituted “a contribution to the development of the
international law”. However, we understand that by “clarifying and facilitation the
implementation of obligations of States”, this LBI, which is of a specific nature, should not
be treated as an opportunity to discuss and decide on the creation of new human rights.

14. Concerning the definitions, in article 1, we welcome in paragraph 1.1 the new language
that restricted the concept of victims to those persons that actually suffered abuses of their
rights. However, we remain concerned about the inclusion of collectivities in the category of
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victims, and the lack of safeguards concerning the possibility of establishing new rights in
the international sphere for a range of collective groups.

15. We also call for the substitution, in article 1.1 and throughout the entire document, of the
expression “in the context of business activities” for the alternative “caused by business
activities”, in order to increase the accuracy, predictability and legal certainty of the text —
something that should not be overlooked in a legally binding instrument.

16. As stated by Brazil in the 5th session, we are still not convinced on the need of proposing
a definition for human rights abuses.

17. Since it was kept in the text, we must reiterate our statement during the intersessional
consultations that the inclusion of “omissions” could lead to serious controversy in criminal
law systems - such as the one in Brazil - based upon the material conception of the illicit.

18. It is also relevant to notice that the article still fails to consider the different degrees of
seriousness and significance of the harm and makes no reference to tolerable and acceptable
harm that could be subject to remedy as part of the business operation. We believe that we
should raise the bar for actionable offenses under the binding instrument to “serious harm”.

19. We would like to ask for clarification on the definition of environmental rights, mentioned
in Article 1.2, for the purposes of the LBI. As it stands, the term may add to confusion and
uncertainty.

20. On the concept of “business activity of transnational character”, it is still unclear what is
the meaning of “substantial effects in another State”, in item 1.3-c. In the absence of a proper
definition on this matter, we reiterate our suggestion to delete this item.

21. In Article 1.4, it is not clear whether the current language - business activities of a
transactional character - covers adequately services traded globally. Moreover, in 1.3-c the
expression “substantial effect” should be replaced by a more precise term, such as direct or
measurable effect.

22. While we agree that the choice to replace “contractual relationship” by “business
relationship”, in article 1.5, responds positively to the requests by delegations during the
intersessional consultations, we noted very little improvement in the definition itself. In our
view, it seems not feasible to maintain the notion that there should be an “indirect liability
along the supply chain”, encompassing agents that only marginally participate of the
enterprise.

Thank you.
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Ecuador
PREAMBULO
Sefior Presidente,

Consideramos que el Predmbulo, en esta Segunda Versidon Revisada, ha consolidado gran
parte de los comentarios y observaciones efectuados por diversos actores durante la Quinta
Sesién. Agradecemos la inclusién de una referencia a la Agenda 2030 de Desarrollo
Sostenible, como fue propuesto por Ecuador en la sesién anterior.

Actualmente, Ecuador considera que este apartado preambular es una buena base para
generar consenso en este Grupo de Trabajo, pues sus diversos parrafos permiten encadenar
correctamente la logica considerativa del instrumento.

En este sentido, Gnicamente haremos referencia a tres posibles matizaciones o ajustes que se
podrian considerar en la redaccién del predAmbulo:

1) Es fundamental que se sigan manteniendo los parrafos preambulares 17 y 18, relativos
alos Principios Rectores de Naciones Unidas sobre Derechos Humanos y Empresas, asi como
a la Declaracién Tripartita de principios sobre las empresas multinacionales y la politica
social de la OIT, respectivamente.

En este sentido, sugerimos que ambos parrafos se puedan fusionar, pues hacen referencia a
instrumentos no vinculantes en la materia. Por esta misma razén, seria importante que se
pueda incluir en este parrafo una referencia a las Lineas Directrices de la OCDE para
Empresas Multinacionales, pues complementan también a los dos instrumentos antes
mencionados. Esta propuesta se realiza sobre la base del principio general de
complementariedad entre instrumentos vinculantes y no vinculantes en materia de empresas
y derechos humanos.

2) El parrafo preambular 7, ademas de la referencia a acceso a la justicia, podria
complementarse en el sentido de incluir la obligacion que tienen los Estados de evitar y
eliminar barreras en el acceso a la justicia de victimas, o impactos negativos respecto a los
efectos de las acciones empresariales.

3) Finalmente, y recogiendo una propuesta de otros actores durante la Quinta Sesion,
consideramos que seria importante que el parrafo preambular 12 elimine la expresion
“directamente” (directly), pues es suficiente que los posibles abusos de derechos humanos se
encuentren conectadas con las operaciones empresariales, lo sean de manera directa o
indirecta, siempre que exista una manera de probar esta conexion.

ARTICULO 1

En el articulo 1 sobre definiciones, en lo que se refiere a la definicion de “victima”, el Ecuador
agradece que la Segunda Version Revisada haga referencia a las personas que, en efecto,
hayan sufrido dafio u otras consecuencias, y no a las personas que meramente aleguen que lo
han sufrido, como recogia la Primera Version Revisada del instrumento vinculante.

Reiteramos, en efecto, que la nocion de victima debe circunscribirse a las personas que
efectivamente sean reconocidas como tales en el &mbito procedimental correspondiente. Ello
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es conforme a las reglas generales de la responsabilidad internacional de los Estados y a la
normativa del sistema interamericano de derechos humanos.

Vemos positivo que en la nocion de “victima” se incluya también a los “miembros familiares
inmediatos o dependientes directos de la victima” (The term “victim” shall also include the
immediate family members or dependents of the direct victim), si bien seria preciso que esa
expresion pueda concretarse de alguna manera, bien en el propio texto del tratado —lo que
seria preferible—, o bien, en su defecto, con una referencia o remisién al Derecho nacional.

De otro lado, cuando el instrumento indica que el término “victima” incluye también aquellas
personas que hayan sufrido dafio al brindar asistencia a victimas desamparadas o para
prevenir victimizacion (“The term “victim” shall also include ...persons who have suffered
harm in intervening to assist victims in distress or to prevent victimization), no es clara la
utilidad que esta especificacion pueda aportar, pues ya se entenderia que dichas personas
resultan, por si mismas, victimas en el sentido ya descrito inicialmente por el parrafo. Salvo
que existan razones adicionales, proponemos que se considere suprimir dicha referencia.

Finalmente, cuando la definicion de victima sefiala que es aquella que haya sufrido “pérdida
economica” (economic loss), seria importante que el texto refiera que la misma abarca tanto
el lucro cesante como el dafio emergente, esto es, tanto la pérdida actual o inmediata, como
aquella que tiene consecuencias futuras directamente relacionadas con el abuso sufrido por
la victima.

Consideramos técnicamente adecuado la distincién (en los parrafos 3, 4 y 5 del articulo 1 del
Revisado 2) entre “actividades comerciales” (business activities), “actividades comerciales
con caracter transnacional” (business activities of a transnational character) y “relacion
comercial” (business relationship). Especialmente, la ultima de ellas —que sustituye a la
expresion “relacion contractual” (contractual relationship)— refleja de una manera mas clara
la necesidad de tomar en consideracion la mecénica especifica de las cadenas de suministro,
especialmente en lo que se refiere al deber de vigilancia de las empresas matrices con respecto
a sus filiales u otras subsidiarias que se encuentren establecidas en el extranjero.

En efecto, no siempre se refleja en la relacion contractual la relacién que, de hecho existen
en estas situaciones, y por ello una nocion mas genérica a la actividad empresarial es mucho
mas acertada.

ARTICULO 2

El Ecuador considera que la redaccidn actual del articulo 2 (sobre propésito del instrumento
vinculante) es coherente con nuestra posicion en la materia.

En concreto, se considera positivo que el lenguaje se ha ajustado con respecto a lo establecido
en los Principios Rectores, respecto a las obligaciones de proteger, respetar y cumplir (“the
obligation of States to respect, protect and promote human rights”).

Igualmente, es positivo que el anterior literal c), se haya dividido en dos literales —los ahora
c) y d)-, distinguiendo entre el objetivo de garantizar acceso a la justicia, y el objetivo utilizar
de mecanismos de asistencia legal mutua y cooperacion internacional.

Muchas gracias, sefior Presidente.

Mexico
Muchas gracias, sefior Presidente-Relator.

La delegacion de México agradece por la oportunidad de presentar sus comentarios y
observaciones al Segundo Borrador Revisado.

En lo que concierne al predmbulo, esta delegacion sugiere respetuosamente agregar el
término “afrodescendientes” después de “pueblos indigenas”, asi como agregar una coma
después de la palabra migrantes, para distinguir claramente entre migrantes y refugiados.

En torno al articulo 1.2, agradecemos a la Presidencia que haya retenido la sugerencia hecha
por esta delegacion durante la quinta sesion respecto del concepto de “abusos de derechos
humanos”. En ese sentido, consideramos que la introduccion formal de este concepto permite
distinguir claramente entre las empresas, como entes privados que son sujetos de derecho
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interno y que pueden impactar en la realizacion de los derechos humanos, y los Estados,
como sujetos obligados bajo el derecho internacional de los derechos humanos. Esta
distincion establece claramente una responsabilidad diferenciada, con dos supuestos: en el
primer caso, la responsabilidad es determinada por el marco juridico nacional de los Estados
donde operan las empresas, a través de las autoridades competentes y con base en las normas
vigentes en materia civil, administrativa, penal u otras, conforme a los principios juridicos de
cada Estado, como resultado de los impactos provocados por las actividades empresariales
que menoscaben los derechos humanos. Ello daria lugar, conforme a la definicién presente
en este borrador, a un abuso de derechos humanos.

En el segundo supuesto, los Estados incurririan en una violacién de sus obligaciones
internacionales al incumplir con las normas estipuladas en el tratado, lo cual podria dar lugar
a su responsabilidad internacional. En ese sentido, este instrumento contribuiria a clarificar
el alcance de las obligaciones estatales respecto de la regulacion de las actividades
econdmicas en su marco juridico interno, fomentando la prevencién y en su caso la
reparacion de los abusos de derechos humanos, de forma complementaria a las obligaciones
de respeto y garantia que rigen la actuacion estatal.

Por otra parte, y a diferencia de la posicion sostenida en la quinta sesién, consideramos
favorable la inclusién de la mencién de derechos ambientales, pues reconoce una dimension
ecocentrica que es distinta de la perspectiva antropocéntrica del “derecho humano a un medio
ambiente sano”, y que ya estaria contemplada dentro de la norma sobre el alcance material
del instrumento incluida en el articulo 3.3. Independientemente de lo anterior, solicitamos a
la Presidencia uniformar el texto para hacer referencia a abusos de derechos humanos,
especificamente en los articulos 6.1, 10.2, y 11.2 incisos a y b.

Respecto del articulo 1.3, a fin de contar con una definicion mas precisa, esta delegacion
propone la siguiente formulacion:

“Business activities” means any economic or other activity involving the production,
transportation, distribution, commercialization, marketing and retailing of goods and
services, as well as any directly related activity, undertaken by a natural or legal person,
including State-owned enterprises, transnational corporations, other business enterprises, and
joint ventures. This includes activities undertaken by electronic means.

Asimismo, deseamos plantear la posible supresion de la expresion “for profit”, que podria
restringir la aplicacién de este instrumento a personas morales con fines no lucrativos, aunque
desempefien actividades comerciales o econdmicas, como empresas publicas o que prestan
servicios publicos.

En lo concerniente al articulo 1.4, en sus incisos b y ¢, esta delegacion considera que el uso
de los términos “substantial part” y “substantial effect” es incompatible con el principio de
debida diligencia empresarial en derechos humanos, por lo que recomendamos remover los
calificativos “substantial” en ambos inCisos.

Por Gltimo, en cuanto al articulo 2.1 inciso a, sugerimos reemplazar la palabra “promote” por
el término “fulfil”.

Muchas gracias, sefior Presidente-Relator.

Mozambique
Thank you, Mr. Chair - Rapporteur,

We appreciate the Secretariat, for their comprehensive and clear introduction to the Preamble
and Articles 1 and 2.

Preamble

Para. 4 - With due respect to the rights of indigenous peoples, we find the reference to the
UN Declaration on the subject matter problematic, given its non-universality, for the
purposes of this draft. Instead, we would prefer reference to local communities which is
inclusive and all encompassing.

Right at the end of this para. with suggest addition of frameworks, after the word
declarations.
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Para. 9, in the third line, we propose replacement of including business enterprises by inter
alia TNC's and OBE's. The same applies to the first line of para. 13.

Para. 16 - We suggest amendment in the first line to read as follows: emphasizing the need
for TNC's and OBE's to integrate a gender perspective in their measures, in cooperation with
states. And the rest would flow as it stands.

Para. 20 - It should be deleted, for it does not add value, in our view. In fact, we see no need
for clarifying the obligations of states on this subject matter.

Article 1 - definitions

We are happy with the splitting of human rights abuses and human rights violations concepts,
given their specific meaning. However, the text should define the concept of human rights
violations as it did with human rights abuses. Indeed human rights are violated when the
rights are not observed, as we understand the notion. And it happens often than not in the
conduct of business by TNC.

Even though the concept of business enterprise is a common site in the draft, its definition
does not feature in the text. Therefore we propose its addition.

Para. 5 - We note with appreciation the switch from contractual relationship to business
relationship, given its encompassing nature.

Avrticle 2 - statement of the purpose

Para. 1(a) - We replicate our position on the need to its deletion for reasons we have indicated
in preambular para. 20.

Para. 1(b) - We propose an amendment in the first line, after human rights abuses to add
human rights violations. In fact, in line with our proposal for the addition of human rights
violations in the definitions, all passages in the draft with human rights abuses notion should
add human rights violations.

Para 1(d) - We suggest the replacement of business enterprises by TNC's and OBE's, in the
second line.

We thank you.

Panama
Gracias Serfior Presidente,

Nos permitimos compartir algunas apreciaciones y sugerencias sobre el Preambulo y el
Articulo 1:

Respecto al Predmbulo:
En el PP3, tenemos varios comentarios:

» Primero, consideramos que este punto se puede expandir para hacer referencia a los
tratados y acuerdos internacionales y regionales en materia ambiental que son relevantes
para el instrumento juridicamente vinculante. En este sentido, sugerimos insertar antes
de “and recalling further the 2030 Agenda...” la siguiente frase: “the UN Framework
Convention on Climate Change, and other relevant international and regional
environmental agreements that further guarantee access to information, remedy and
prevention of environmental harm”.

» Segundo, que en lugar de hacer una referencia especifica al Convenio 190 de la OIT, se
sugiere adoptar una formulacion mas general, como “Convenciones de la OIT
relevantes” o a la “Declaracion de la OIT relativa a los principios y derechos
fundamentales en el trabajo”.

» Tercero, proponemos que la mencidn al Convenio 190 de la OIT se incorpore en el PP15,
ya que en ese parrafo se aborda la perspectiva de género y se reflejen varios instrumentos
internacionales relativos a los derechos de las mujeres.
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PP3 Recalling also the Universal Declaration of Human Rights, as well as the
Declaration on the Right to Development, the Vienna Declaration and Programme of
Action, the Durban Declaration and Programme of Action, the UN Declaration on
Human Rights Defenders, the UN Declaration on the Rights of Indigenous Peoples, and
the [relevant ILO Conventions/ the ILO Declaration on Fundamental Principles and
Rights at Work] 190 concerning the elimination of violence and harassment in the
world of work, the UN Framework Convention on Climate Change, and other
relevant international and regional environmental agreements that further guarantee
access to information, remedy and prevention of environmental harm and recalling
further the 2030 Agenda for Sustainable Development, as well as other internationally
agreed human rights-relevant declarations;

En el PPY, si bien entendemos que se ha reflejado el lenguaje de la Carta de las Naciones
Unidas, en los Gltimos afios se han ampliado los motivos de discriminacion prohibidos por el
derecho internacional de los derechos humanos. Por tal motivo, sugerimos reformular la
ultima parte para que se lea de la siguiente manera: “sin distincién de ningdn tipo por
motivos de raza, color, sexo, idioma, religion, opinién politica o de otra indole, origen
nacional o social, posicion econdmica, nacimiento u otra condicion” y de este modo quede
alineado con el lenguaje empleado en diversas resoluciones del Consejo de Derechos
Humanos y la resolucion 60/251 de la Asamblea General.

PP9 Recalling the United Nations Charter Articles 55 and 56 on international
cooperation, including in particular with regard to universal respect for, and
observance of, human rights and fundamental freedoms for all without distinction of
any kind as to race, colour, sex, language or religion, political or other opinion,
national or social origin, property, birth or other status;

En el PP14, sugerimos la insercién de personas afrodescendientes y adultos mayores como
sujetos de especial proteccion.

PP14 Recognizing the distinctive and disproportionate impact of business-related
human rights abuses on women and girls, children, indigenous peoples, persons with
disabilities, people of African descent, older persons, migrants, refugees, and other
persons in vulnerable situation, as well as the need for a business and human rights
perspective that takes into account specific circumstances and vulnerabilities of
different rights-holders;

En el PP15, estimamos que ademas de incorporar la perspectiva de género, también se debe
articular este punto en funcién de la edad en forma tal que se tenga presente los riesgos y el
impacto diferenciado que experimentan las nifias, las mujeres y las adultas mayores. Por ello,
sugerimos anadir “and age” antes de la palabra “perpective”, de modo que se leeria: “to
integrate a gender and age perspective”.

PP15 Emphasizing the need for States and business enterprises to integrate a gender
and age perspective in all their measures, in line with the Convention on the
Elimination of All Forms of Discrimination against Women, the Beijing Declaration
and Platform for Action, the ILO Convention 190 concerning the elimination of
violence and harassment in the world of work and other relevant international
standards;

Por otra parte, el texto podria ser enriquecido con los siguientes elementos:

» La incorporacion del principio del interés superior del nifio como una consideracion
primordial en todas las medidas concernientes a los nifios, incluyendo el impacto del
sector empresarial en los derechos de los nifios. La Convencion sobre los Derechos del
Nifio y sus Protocolos Facultativos proporcionan el marco para evaluar y determinar el
interés superior del nifio. También se puede tomar en cuenta la Observacion general No.
16 (2013) del Comité de los Derechos del Nifio (CRC).

» La mencién especifica al Convenio Marco de la OMS para el control del tabaco, por su
relevancia con el tema que nos ocupa hoy y por tratarse de un tratado que vincula
estrechamente la salud publica y la rendicién de cuentas corporativa.

En cuanto al Articulo 1:
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En el parrafo 1, apreciamos que la definicion de “victima” se haya alineado con aquella
establecida en los Principios y Directrices Basicos sobre el derecho de las victimas de
violaciones manifiestas de las normas internacionales de derechos humanos y de violaciones
graves del derecho internacional humanitario a interponer recursos y obtener reparaciones,
adoptados mediante la resolucion 60/147 de la Asamblea General. No obstante, vale la pena
que se proporcione una mayor claridad sobre el concepto de “pérdida econdmica”, puesto
que su inclusion en este contexto podria interpretarse también como un derecho de las
empresas de presentar reclamaciones por dafios ocasionados por otras empresas.

En el parrafo 3, se sugiere evaluar la relevancia de incluir el concepto de “for profit”, toda
vez que existen multiples actividades sin animo de lucro que son desempefiadas por las
empresas que no estarian cubiertas bajo este supuesto, pero que de igual forma pueden derivar
en abusos de derechos humanos. También proponemos incluir después del concepto de
“empresas estatales” la mencién a “instituciones financieras y de inversion”.

Art. 1.3. “Business activities” means any for profit economic or other activity
undertaken by a natural or legal person, including State-owned enterprises, financial
and investment institutions, transnational corporations, other business enterprises,
and joint ventures, undertaken by a natural or legal person. This will include activities
undertaken by electronic means;

En el parrafo 5, nos parece mas apropiado referirnos a “relaciones comerciales” en lugar de
“relaciones contractuales”. Asimismo, estimamos pertinente agregar el concepto de “cadenas
de valor”.

Art. 1.5. “Business relationship” refers to any relationship between natural or legal
persons to conduct business activities, including those activities conducted through
affiliates, subsidiaries, agents, suppliers, partnerships, joint venture, beneficial
proprietorship, or any other structure or contractual relationship, including
throughout their value chains, as provided under the domestic law of the State,
including activities undertaken by electronic means;

Muchas gracias.

Philippines
Thank you, Chair.

On the Preamble, the Philippines suggest the inclusion of a text or paragraph on the need
for the LBI to address the needs of workers in TNCs and OBEs for human rights protection,
particularly in emergencies of international concern, such as the COVID-19 pandemic. It is
our view that the LBI must recognize the need to protect human rights, particularly the
observance of health and sanitation protocols, provision of assistance in terms of social
amelioration, employment, and livelihood continuity as well as protection from human rights
abuses against those who have tested positive and undergoing treatment and those who may
become victims of discrimination in the work place.

On Article 1 on Definitions, the Philippines notes the absence of a definition of TNCs or
OBEs. We therefore suggest their inclusion, to read as follows:

a. Transnational corporations (TNCs) shall mean any enterprise that undertakes foreign
direct investment, owns or controls income-gathering assets in more than one country,
produces goods or services outside its country of origin, or engages in international
production, and

b. Other Business Enterprises (OBEs) shall mean all business enterprises that have a
transnational character in their operational activities and does not apply to local
businesses registered in terms of relevant domestic law. (Human Rights Council (HRC)
resolution 26/9 of June 2014).

On Article 1.1 on the definition of “victim” — The Philippines suggests incorporating the
phrase “irrespective of nationality or place of domicile” in the definition of “Victim”, to be
consistent with Article 9.1 pertaining to jurisdiction. The definition shall now read, “’Victim’
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shall mean any persons or group of persons, irrespective of nationality or place of domicile,
who individually or collectively... so and so0.”

On Article 1.2 — We have an editorial suggestion of deleting “regarding” in “including
regarding environmental rights.”

On Article 2 on Statement of Purpose, the Philippines suggests the inclusion of a provision
stating the LBI’s purpose of providing a mechanism for the development of international
standards surrounding business and human rights and the recognition of TNCs and OBEs of
the binding legal obligations flowing from international human rights treaties.

Thank you, Chair.

Russian Federation

Cratbs 1 (Definitions)

bnaronapro Bac, rocniogun Ilpeacenarens,

1. UcxomuM wu3 TOro, 4YTo KitoueBas Ae(HUHUIMS IPOEKTa <OKEPTBA» HYKAAETCS B
KOHLIENTyaJbHOU mnepepaborke. [ToMMMO NpOIOIKEHUS MCIOJIBb30BaHUS B OOHOBIICHHOW
BEPCHUH MPOEKTa «PacIUIBIBYATHIX» (pa3 - Kak TO «I000H Bpea, MPUUMHEHHbIH IeiicTBHEM
win 0e3JeUCTBUEM», «CYIIECTBEHHOE YXY/IICHHE IpaB YEIOBEKa» WIH «IIPEISATCTBHE
MIOJTHON pean3allMi MEeXIyHapoJHO MPHU3HAHHBIX IPaB 4YelIOBEKa M OCHOBOIOJATAIOIIUX
cBOOOA» - W3 ONpejeNieHHs TEPMUHA <OKEPTBa» HCYe3Nla OTChUIKA Ha HAI[MOHAJIbHOE
3aKOHOJaTeIbCcTBO. Kak M3BeCTHO, MMEHHO HAallMOHAJIbHOE 3aKOHOJATENIBCTBO ONpEAeIseT
BO3MOKHOCTH TIPUUUCIUTE K «KEPTBaM» pa3IM4YHbIe KaTeTOPUH, HAIIpUMeEp, YICHOB CEMbU
XKEPTB U JIHI, HAXOSIIIUXCA Ha WXXAUBEHHUH, a TakXKe JIUI], MOCTPaaBIINX U3-3a MOMOIIU
HEMOCPECTBEHHO JKEPTBE, HAXOAIIEHCsl B OSICTBEHHOM ITOJIOKECHUH, WIIN W3-32 TOTBITKH
BOCIIPEISITCTBOBATh «BHKTUMHM3alMKW» mocienneil («the immediate family members or
dependents of the direct victim, and persons who have suffered harm in intervening to assist
victims in distress or to prevent victimization»). B pe3ynbTare H3BSTHS CCBUIKH Ha
HaIlMOHAJIBFHOE 3aKOHOATEeIFCTBO B OOHOBJICHHOW PEIAaKIMK MPOEKTa 3aKPEIUICHBI Terephb
0053aTeNIbCTBA TOCYAAPCTB HE TOJIBKO B OTHOLICHUN HETIOCPEICTBEHHON XKEPTBHI, HO U «ee
MIpeCcTaBUTeNeH, CEMBbH U CBHUETENEH» (ITyHKT | cTathu 5).

2. KoHnenTtyansHOTO MEpeocMBICTICHUs TpeOyeT M 3aKpelyieHHOe B IMyHKTe 2 cTaThH |
NpOEKTa oIpejelieHne MOHATHs «YIleMieHue npaB uenioBekay («Human rights abuse»),
uMeronee 0a30Boe 3HaYEHHE AJA BCEro AOKyMeHTa. JlaHHOe OlpesiesieHHe MO-TIPEXHEMY
SIBJISIETCSI HEOTIPABJIAHHO IIUPOKHUM U BBIXOJHT JAJIEKO 32 PAMKH [IPABOBOTO PEryJIHPOBAHHS
OCHOBOIIOJIATAIOIUX MEXKAYHAPOJIHBIX JOTOBOPOB B 00JIaCTH IpaB uesioBeKa. [lomaraem B
MPUHIIMIIE HEBO3MOXKHBIM BBICTPAWBATh PEKHM OYAYILIETr0 «IOPUAUYECKH OO0SI3BIBAIOLIETO
JOKYMEHTa) Ha OCHOBE TAKOT'O OIPEJIeJICHUS.

EnMHCTBEHHBIM MOJIOKUTEIHHBIM H3MEHEHHEM IIPOEKTa 110 CPABHEHHUIO C €T0 NMPeablIyIei
pemakuueil CIyKHT TO, 4TO 3 AC(PUHUIMM TEpPMHHA «HApyIIEHHE IPaB YEIOBEKa»
HCKJIIOUEHO YITIOMHHAHHE TOCYJapCTBa B KAYECTBE aKTOPA TAKOTO AESTHUSL.

3. AHaAJOrMYHBIE 3aMEeYaHUSI MOYKHO aapecoBaThb U K NPOAOJIKCHUIO 3aKPECIUICHUA B }IaHHOﬁ
CTaTb€ TAaKUX HE HUMCIOINNX YHUBCPCAJIBHO TMPU3HAHHOTO COACPKaAHUA KaTCFOpHﬁ, KakK
«OKOJIOTHYECKHE TIpaBa» M «CYIIECTBEHHOE yxyamieHne» (substantial impairment). Kpome
TOTO, K OJHOW M3 (OpM HApYIIESHUS TpaB deloBeKa 0e3 TOMONHUTEIbHBIX pa3bsICHEHUH
OTHECEH «IKOHOMHYECKUH yIiiepO». JTo, MO CYTH, MO3BOJSET JIOOOMY JHIly B Ciydae,
HampuMep, yobITouHOM aiist Hero caenku ¢ THK 0oOBUHUTE MOCIEeTHIO B HAPYIIIEHUH CBOUX
pas.

4. Onpenenenue TepMUHA «IIPEAIPHHAMATENBCKAS JESITEIHLHOCTDY MO-TIPEKHEMY BKIIIOYAET
B oxBaT KoHBeHInn Takxke Qusmueckux jui. He yOexaeHsI B BEpHOCTH TAKOTO ITOAXOA U
B €r0 COOTBETCTBHM MaHAaTy [pymiel. O4eBHIHO, YTO NMPABOYEIOBEUYECKHE MOCIEICTBHS
nesrrenpHOCTH THK, € 01HOM CTOPOHBL, ¥ YU3WIECKOTO JIHIIA, C APYTOif, HECOMOCTABHMEI 110
00BpeMy. YpaBHUBATh UX B OJTHOM JIOKyMEHTE ObLIO OBl HEIPABUIIBHO U KOHTPIPOIYKTHBHO,
TeM OoJyiee 9YTO MEXaHU3MBI M BO3MOXKHOCTH IIPABOBOTO BO3JIEHCTBHA Ha (H3MUECKUX U
IOPUINYECKHX JIML] COBEPIIEHHO Pa3IHYHBbI.
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B 3T0ii cBs3u monaraem HCOGXOILHMLIM HUCKJIIIOUHUTH (1)I/I3I/I"IGCKI/IX Jl U3 YIIOMSAHYTOTI'O
OIIPCAC/ICHUA.

bnaronapro Bac.

Regional organization

EU
The EU would like to request some clarifications regarding the Definitions part:

. We would appreciate if the Chair can provide some clarification on the modifications
introduced in the definitions of “victim” and “human rights abuse”. We would like to know
a bit more about the implications of replacing “human rights violation or abuse” by just
“human rights abuse”.

. With regard to the reference to “environmental rights” in Art. 1.1, we would like to
know how you/the draft instrument determines the scope of such rights".

Observer States

Holy See
Mr. Chair,

The Delegation of the Holy See, aware of the many challenges that must be overcome to
attain a balanced and effective instrument to address the existing gaps in the global legal
framework, would like to express its appreciation for the positive, transparent and inclusive
approach that has been adopted in the development of the text under discussion.

Mr. Chair,

Notwithstanding the recognition that the Preamble of an international agreement has no
binding force, its interpretative value is beyond question. Article 31 of the 1969 Vienna
Convention on the Law of Treaties states that "[t]lhe context for the purpose of the
interpretation of a treaty shall comprise", in particular, "the text, including its preamble and
annexes"”. In other words, the determination of the meaning of a particular provision is based
on an examination of the treaty text as a whole, including the Preamble. Indeed, since the
Preamble often delineates the motivations and principles that undergird the convention as a
whole, it can offer both a hermeneutical key to interpreting the provisions that are included
in the text as well as provide an important instrument for gauging their effective
implementation. Consequently, through this drafting process, we are addressing not only the
economic and social dimensions of the activities of Transnational Corporations and Other
Business Enterprises, but even their role in serving the common good and solidarity among
generations.

Mr. Chair,

In this perspective, the Holy See would like to introduce in the Preamble the concept of
“responsible stewardship”. ‘“Neglecting to monitor the harm done to nature and the
environmental impact of our decisions is only the most striking sign of a disregard for the
message contained in the structures of nature itself”.® My Delegation, therefore, proposes to
introduce a new preambular paragraph reading, “Stressing that the urgent need to protect our
common home concerns the whole human family, which must work together to seek
sustainable and integral human development”. Thank you, Mr. Chair.

Palestine

Thank you Chair for giving me the floor.

We acknowledge the changes made in the revised draft; however, we believe that it still needs
further strengthening. In this sense we would like to propose the following amendments, and
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we will be submitting other amendments on a later stage as we did not get the needed time
to fully reflect on the new revised text.

Preamble Part:

The preamble part requires adding language in several provisions that encompasses wider
protection of human rights violations resulting from corporate activities.

We reiterate once again our suggested language during the 5th session that the right to self-
determination be clearly stated in the text of the LBI. In this regard we suggest the following
amendment to pp4.

Proposed text for amendment: “Reaffirming fundamental human rights — including the
rights to life, liberty and security of person, and the right to self-determination, non-
discrimination and permanent sovereignty over natural resources — and the dignity and worth
of the human person, the equal rights of men, women and the need to promote social progress
and better standards of life in larger freedom while respecting the obligations arising from
treaties and other sources of international law as set out in the Charter of the United Nations.

We also see that the Preamble should affirm the primacy of human rights over trade,
investment, development, environment, and climate as well as business agreements.
Accordingly, we propose the following addition:

“To affirm the primacy of human rights obligations in relation to any conflicting provision
contained in international trade, investment, finance, taxation, environmental and climate
change, development cooperation and security agreements”.

In addition to that, we believe that the Treaty should emphasize State obligations in the
preamble as they relate to business activity. And we will provide concrete language
suggestion later on.

Article 1:

We believe that the definitions section should clearly state that both State and non-State
entities could be a part of business relationships mentioned in (1.5). This must be addressed
to avoid State impunity when complicit or responsible for human rights violations related to
business activities. Furthermore, additional language is needed to ensure corporate
accountability across the value chain - whether we are dealing with a subsidiary or even a
store facilitating the flow of unlawful goods for public consumption. In this regard we suggest
the following amendment to Article 1.5:

“Business relationship” refers to any relationship between natural or legal persons, including
State and non-State entities, to conduct business activities, including those activities
conducted through affiliates, subsidiaries, agents, suppliers, partnerships, joint venture,
beneficial proprietorship, entities in the value and supply chain, or any other structure or
contractual relationship as provided under the domestic law of the State, including activities
undertaken by electronic means.”.

Article 2:

We regret that the key word “violations” was taken out from the first draft text of the LBI.
With this word taken out, it is more difficult to address state impunity when involved in
business-related human rights violations. State human rights violations related to business
activity can occur in the context of State-owned enterprises or state investments in business
activities. In this regard we suggest to reintroduce the word “Violations” in Article 2.1.c and
2.1.d.

Also, we believe that the Treaty can be strengthened by creating and/or enacting binding
enforcement mechanisms to address State violations of human rights resulting from business
activities in both conflict and non-conflict areas. In this regard, we suggest the following
additions to Article 2.1.b:

“To prevent the occurrence of human rights abuses and violations in the context of resulting
from business activities in both conflict and non-conflict affected areas by creating and
enacting effective and binding mechanisms of monitoring and enforceability”.
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A

1.

Articles 3 and 4

States

Brazil
Thank you, Chair-rapporteur,

Under this agenda item, concerning the articles 3 and 4 of the second revised draft, the
Brazilian delegation would like to comment on the following issues:

2. We once again thank the chair-rapporteur for keeping the extended definition of business
activity to cover activities of transnational companies and other business enterprises. It meets
the Brazilian continuous expectation that the scope of the LBI as currently drafted should be
retained in all future versions of the draft LBI.

3. We commend also the changes in Article 3, paragraph 3, which eliminated the imprecise
terminology related to "all human rights". That notwithstanding, we reiterate our
understanding that the complete exclusion of this clause would not prejudice the intended
purposes of the LBI and, in the case the Parties negotiating understand its presence as
essential, it should reflect that only the provisions contained in international instruments
ratified by the State Party should apply. Related concerns have also arisen, in a preliminary
assessment, concerning the new paragraph 4.1.

4. We took note of the positive trend in separating rights of the victim, under article 4, and
the responsibilities of the States (which we understand is the main topic of the new article 5,
on "protection of the victim"). We take this opportunity to inquire if there is any specific
reason for not placing item 4.2-e (on the protection of privacy and the protection against
revictimization) under article 5, dedicated to issues on the protection of the victim.

5. Even though more clarity was given to item 4.2-g concerning the role of "diplomatic and
consular means", by eliminating "access to justice" and concentrating the topic on "access to
remedy", it is still unclear what kind of support or legal aid should the diplomatic and
consular posts provide to its nationals in this process. Specifically, it should be clarified if
such support refers only to the recognition of the role those instances already play, according
to their respective national law and circumstances, or if a new standard of consular/diplomatic
service is been required to all State Parties as a rule, which would require further analysis on
the means that may be necessary to meet this demand.

6. We take the opportunity to recall our proposal, during the intersessional consultations, that
a provision on the principle of subsidiarity be included in the LBI, using the example of the
Interamerican Human Rights system. The majority of the articles in the first revised draft that
mentioned "according to national law" have had this expression deleted. We recognize that
new paragraph 4.3, which states that any higher level of recognition and protection of human
rights, under national or international law, shall prevail against the provisions of article 4,
could represent a starting point. However, it does not seem to address properly and
completely the issue of the risk of undue interference or intervention with the domestic legal
systems present in many of the provisions in the LBI.

Thank you.

China
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Ecuador
ARTICULO 3
Sefior Presidente,

Ecuador considera que este articulo sobre el ambito material del tratado (scope) ha sido
sustancialmente mejorado en la Segunda Version Revisada.

Respecto al primer parrafo, inicamente proponemos que la expresion “a menos que se
establezca otra cosa” (unless stated otherwise) sea mas especifica, pues es necesario acotar
que Unicamente el propio instrumento vinculante podria establecer una cosa diferente de la
regla general, y no el Estado u otros actores a nivel doméstico, como podria dar a entender la
actual redaccion.

Respecto al péarrafo segundo, consideramos adecuado que se recoja una modulacion
especifica anti-discriminatoria para las empresas, por razén del “tamafio, sector, contexto
operacional y la severidad de los impactos de derechos humanos” (Size, sector, operational
context and the severity of impacts on human rights), y que esa gradacion de diferentes
obligaciones de prevencidn quede a criterio de la legislacion de cada Estado Parte.

El Ecuador considera, no obstante, que esta disposicién anti-discriminatoria no puede llegar
a interpretarse en el sentido de que pueda haber empresas cuyos abusos a los derechos
humanos sean tratados de una manera mas leve que los abusos de otras empresas, sino
precisamente al contrario: la clausula debe tener por fin asegurar una uniformidad respecto
la exigencia de acuerdo con las posibilidades reales de causar un efecto adverso a los derechos
humanos, precisamente para que todas las empresas reciban un igual trato bajo la aplicacion
del instrumento vinculante. En ese sentido, seria importante se considere proponer un inciso
o clausula que precisamente asegure que no pueda tener lugar esa interpretacion.

Respecto al parrafo tercero, Ecuador considera que persiste el debate acerca de la
conveniencia de mencionar “cualquier tratado fundamental sobre derechos humanos o
convencion fundamental de la OIT” (any core international human rights treaty and
fundamental ILO convention).

Para evitar una posible dispersion de criterios, proponemos aproximarnos al maximo posible
al Principio 12 de los Principios Rectores de Naciones Unidas sobre Empresas y Derechos
Humanos que se refiere: “... a los derechos humanos internacionalmente reconocidos, que
abarcan, como minimo, los derechos enunciados en la Carta Internacional de Derechos
Humanos y los principios relativos a los derechos fundamentales establecidos en la
Declaracion de la Organizacion Internacional del Trabajo relativa a los principios y
derechos fundamentales en el trabajo.”

Una formulacién similar en el instrumento vinculante constituiria una solucién de minimos
que no hace depender la vigencia de los derechos de que un Estado haya ratificado un tratado
especifico. Ademas, seria una propuesta de consenso basada en los Principios Rectores.
Adicionalmente, la formulacién tiene un caracter autoritativo en la Comunidad internacional,
pues incluye a la Declaracién Universal de los Derechos Humanos como a los dos Pactos
Internacionales de Nueva York de 1966.
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Para no extendernos en esta argumentacion, nos remitimos al comentario al Principio 12 de
los Principios Rectores, que contiene una explicacion mas detallada de la propuesta.

ARTICULO 4

Ecuador desea reiterar, como ya hizo en la Quinta Sesion, que este articulo es uno de los mas
importantes del instrumento. Comprobamos que la Presidencia ha conseguido reducir la
extension de este articulo, y que ha procurado referir en esta nueva version Unicamente
derechos de las victimas —no obligaciones de los Estados-—.

Este presente articulo reviste una especial complejidad técnica, que requeriria valorar
diferentes tipos de solucién. La propuesta actual de la Presidencia es, ciertamente, una
solucién creativa que permite referirse a todos los derechos (numeral 1), enfatizar algunos en
especial (numeral 2) y asegurar que mejores estandares de proteccion de derechos no queden
proscritos por el instrumento (numeral 3). Sin embargo:

1) El primer numeral podria entrar en contradiccion con el articulo 3, pues ahi es donde
se establecen cudles son los derechos humanos protegidos.

2) El segundo numeral tiende a enfatizar Unicamente a derechos civiles y politicos; y, no
diferencia entre derechos procesales y sustantivos de las victimas.

Como ya tuvimos ocasién de manifestar durante la Quinta Sesién, consideramos que para
solventar esta dificultad técnica, podria partirse de una clausula general de derechos
sustantivos, como la contenida en el primer inciso del actual articulo 4.2.a (victims shall be
treated with humanity and respect for their dignity and human rights, and their safety,
physical and psychological well-being and privacy shall be ensured).

Ademads, si es preciso enfatizar derechos sustantivos especificos, deberian mencionarse los
méas fundamentales de manera equilibrada, tanto civiles y politicos como econémicos,
sociales y culturales.

Finalmente, este articulo se beneficiaria si los derechos procesales, conectados con la idea de
acceso a la justicia, se diferenciaran de los derechos sustantivos. En este sentido, Ecuador
reitera que es imperativo contar con una nocion clara, precisa y amplia de “acceso a la
justicia” a fin de que se pueda asegurar la exigibilidad de los derechos y se evite que la
declaracion sustantiva de derechos quede reducidas a meras intenciones. Al respecto, nos
remitimos al razonamiento que manifestamos durante la Quinta Sesion.

Muchas gracias, sefior Presidente.

Mexico
Muchas gracias, sefior Presidente-Relator.

. Respecto al articulo 3.1 sugeririamos eliminar la primera parte del péarrafo sefialando
“a menos que se establezca lo contrario”, dado que da lugar a cierto tipo de excepciones, sin
clarificar cémo o bajo qué criterios aplicarian las mismas.

. También sugeririamos eliminar la Gltima parte del pérrafo que hace referencia al
“carécter transnacional” de las actividades empresariales, considerando que el enfoque se ha
ampliado a todo tipo de empresas sin importar su tamafio o naturaleza.

. Con estos cambios el parrafo se leeria “this Legally Binding Instrument shall apply to
all business enterprises, including but not limited to transnational corporations and other
business enterprises”.

. Respecto al parrafo 3.2 pero sugeririamos cambiar el término “commensurate” por
“proportionate”.
. México sugiere eliminar o reformular el péarrafo 3.3. No todos los Estados son Parte

de los mismos instrumentos internacionales ni del sistema universal de derechos humanos,
ni de la OIT, y en ese sentido su aplicacion no seria uniforme. Tanto las empresas como las
posibles victimas de vulneraciones no tendrian certeza respecto a las obligaciones aplicables
o derechos exigibles bajo este instrumento.
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. En cuanto al articulo 4. Consideramos que podria prescindirse del parrafo 4.1,
considerando que la redaccién actual es poco concisa y que este instrumento no tiene como
propdsito reconocer nuevos derechos. En todo caso los derechos tutelados por el instrumento
deberan definirse en el articulo 4 referente al &mbito de aplicacion.

. Sobre el pérrafo 4.2.e, se sugiere sustituir el concepto "retaliation" por “reprisals” a
fin de armonizar el contenido al lenguaje acordado en el marco del Consejo de Derechos
Humanos de Naciones Unidas.

. Se sugiere eliminar el parrafo 4.2 g ya que las funciones consulares estan reguladas
en el marco juridico internacional.

Namibia

Mr. Chair,

Namibia would like to make the following intervention on Articles 3 & 4:
Article 3 — Scope:

We appreciate the incorporation of the term ‘transnational corporations and other
business enterprises’ in the second revised draft as it takes us closer to the objective
anticipated in HRC Resolution 26/9. We further welcome the link between ‘other business
enterprises’ with the definition of ‘business activities of transnational character’ as
incorporated in Art. 1.4. as our focus should remain on the transnational character of the
businesses. We might however want to consider that some articles of the instrument will be
more or even exclusively applicable to those businesses that conduct business of a
transnational character and not to all businesses in general. The reason for this endeavor is
that we are seeking to close a gap in the international legal framework in respect of human
rights due diligence of transnational corporations and remedies for victims in that regard.

In terms of Article 3.2, State Parties may establish in their law, a non-discriminatory basis to
differentiate how business enterprises discharge their obligations commensurate with their
size, sector, operational context and the severity of impacts on human rights. We do
understand the explanatory notes which refer us to the United Nations Guiding Principles
and which gives States Parties flexibility in the implementation of their obligations under
Article 6 on the basis as set out. Our understanding is further that this approach can enable
States to place more emphasis on businesses with a higher risk of severity of impact. Caution
should however be applied to avoid losing sight of smaller entities that can also cause harm,
even if at a lesser degree.

Namibia welcomes the inclusion of customary international law in Article 3.3 as this has the
potential of expanding the spectrum of rights and remedies for victims. Article 38 of the
Statute of the International Court of Justice recognises international custom as a source of
international law; therefore, we regard this inclusion as a step forward.

We are satisfied that the reference to “all internationally recognized human rights and
fundamental freedoms emanating from the Universal Declaration of Human Rights”
sufficiently covers the scope of rights to be protected and fear that setting a criteria of being
a state party to core human rights instruments might cause a variance in the consistency of
application of the instrument, which can adversely impact on the access of justice for victims.

Article 4 — Rights of Victims:

The array of rights that victims have in terms of Article 4 is welcomed, especially the
provision that victims are also guaranteed their right to life, personal integrity, freedom of
opinion and expression, peaceful assembly and association, and free movement, which are
fundamental human rights enshrined in the Namibian Constitution.

These are our submissions on the Articles under discussion, Mr. Chair.

I thank you.

Panama

Gracias Sefior Presidente,
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Deseamos presentar nuestras consideraciones sobre los dos articulos objeto de discusion:
En relacion al Articulo 3:

Como comentario general, nos parece de suma importancia que el texto distinga con claridad
las disposiciones que se aplican a todas las empresas y aquellas que conciernen
exclusivamente a las empresas transnacionales, a fin de evitar posibles confusiones sobre el
alcance del instrumento juridicamente vinculante.

En el parrafo 1, preferimos se elimine la mencion a “Unless stated otherwise”.

Art. 3.1 Unless stated otherwise, tThis (Legally Binding Instrument) shall apply to all
business enterprises, including but not limited to transnational corporations and other
business enterprises that undertake business activities of a transnational character.

En el parrafo 3, se deberia evaluar la necesidad de mantener el criterio “en el cual un Estado
es Parte”, tomando en cuenta que ello puede suponer un mayor grado de dificultad para que
las victimas tengan acceso a la justicia, particularmente la complejidad para identificar la
legislacién aplicable y la jurisdiccion. Asimismo, acogemos con satisfaccion la inclusion del
derecho internacional consuetudinario en dicho parrafo, toda vez que esto podria contemplar
ciertos derechos considerados como ius cogens, y por ende se extenderia la proteccion de los
derechos humanos de las victimas.

En cuanto al Articulo 4:

En el parrafo 2, inciso ¢, seria oportuno tener una mayor claridad sobre lo que debe entenderse
por “remediacion ambiental” y “restauracién ecolégica”. Incluso, se podria abordar con
mayor amplitud ambos conceptos en un parrafo aparte.

En el parrafo 2, inciso e:
»  Primero, sugerimos reemplazar la palabra “retaliation” por “reprisals”.

» Segundo, en linea con nuestros comentarios de ayer, consideramos que en este parrafo
ademads de incorporar la perspectiva de género, también se debe articular de forma que se
tome en cuenta las vulnerabilidades y necesidades diferenciadas en funcién de la edad,
ya que los abusos de derechos humanos impactan de distinta forma a los nifios y a los
adultos mayores. Por ello, proponemos incluir “and age” antes de la palabra
“responsive”, de modo que la Gltima parte se leeria: “and support services that are gender
and age responsive”.

Art. 4.2.e. be protected from any unlawful interference against their privacy, and from
intimidation, and reprisals retaliation, before, during and after any proceedings have
been instituted, as well as from revictimization in the course of proceedings for access
to effective remedy, including through appropriate protective and support services that
are gender and age responsive;

En el parrafo 2, inciso g, es necesario definir el alcance de dicha disposicion. Nuestra
legislacién nacional contempla la transmision de exhortos y cartas rogatorias para brindar la
asistencia judicial para los procesos incoados y que requieran de algun tipo de diligencia en
el extranjero. Asimismo, entendemos que este punto esta vinculado a la Convencién de Viena
sobre Relaciones Consulares de 1963, sin embargo, observamos que la formulacion actual
amplia extensamente los deberes de asistencia consular y diplomatica para el Estado de la
nacionalidad de la victima. Una posible solucion es ajustar el lenguaje con las referencias
explicitas a los instrumentos juridicos aplicables a la obligacion de los Estados de ejercer
proteccion diplomatica y consular sobre sus nacionales.

Muchas gracias.

Philippines
Thank you, Chair- Rapporteur.

On Article 3 on Scope, the Philippines reiterates its position that the application of the LBI
should be limited to TNCs and OBEs, consistent with the mandate HRC resolution 26/9.
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On Article 4.2.b on the Rights of Victims, we suggest the inclusion of the word “lawful”
before peaceful assembly and association and before free movement, to read as: “the victim
shall be guaranteed the right to life, personal integrity, freedom of opinion and expression,
'lawful' peaceful assembly and association, and 'lawful’ free movement.”

It is noted that due to the COVID-19 pandemic and the need to observe strict health protocols,
the right to assembly and association and free movement may have to be limited by the State
authorities, particularly with the imposition and observance of physical distancing and
community quarantine measures to ensure public safety and prevent uncontrolled viral
transmission in affected communities.

Also, on Article 4, the Philippines suggests the inclusion of non-discrimination of victims
with regards to their nationality. The guarantee by State Parties on the protection of victims
and investigation of human rights abuses by TNCs and OBEs should be extended not just to
the nationals of the State Party wherein such abuse happened but to all persons involved,
regardless of nationality or citizenship. Such a provision is very apt to protect the rights of
expatriates from human rights violations of transnational corporations in another state.

Thank you, Chair- Rapporteur.

Russian Federation

Cratpu 3 (Scope)

bnaronapro Bac, rocniogun Ilpeacenarens,

BrIHyXJIeHBI KOHCTaTHPOBaTh, YTO KIIOUEBas A IMPOEKTa KOHBEHLUH CTaThs 3 He
IpeTepIieNna NPUHINIHAIBHBIX U3MEHEHHUH 110 CPaBHEHUIO € €T0 MPOLUIOToJHEeH peaaKiyei.

Xotenu Obl aKIIEHTUPOBATh BHUMAaHHWE Ha HempuemiieMocTH ajsi Poccuiickort Denepanuu
caMO#l KOHIEMIMU STOU CTaThH JOKYMEHTA, a TAKXKe XOTeJH Obl BhICKAa3aTh 3aMEYaHus IO
CIEIYIOUIMM HanOoJiee MPUHITUIINATIBHBIM aCIICKTaM JaHHOU CTaThU.

1.0xBar KoHBeHIIMM MO-TIpEeKHEMY ONpEJENeH B cauimkoM obmem Buze. [lo cytu, mop
JIEHCTBHE JOTOBOPA MOXKET MOMACTh JTF00ast JesITeNbHOCTh, XOTh KaK-TO 3aTparuBaroIas asa
u 06ojiee rocyaapCTB.

B ycnoBusax rmobanuzanuu U nu$poBOl SKOHOMHUKH TaKOW MOAXO]I TTO3BOJSET MPUMEHHUTD
KoHBeHIMIO 9yTh U HE K JI000H KOMMEpPYECKOil clienke, B TOM YHCIIE ¢ UCIOIb30BaHUEM
WurepHera. Ha Ham B3, 3To HE OTBeYaeT MoJjioxeHussM pesostonun 29/6 CITY. Umeer
MECTO pPACUIMPUTEIBHO HEOOOCHOBAaHHOE M, B KOHEYHOM cdYeTe, HeI00pPOCOBECTHOE
TOJIKOBaHME MaHJaTa TPYIIIHL.

B 3710l cBs3M cuMTaeT HEOOXOJMMBIM Cy3UTh chepy NpruMeHeHns: KOHBEHIIMU IO 3alUTh
MIpaB YeJIoBeKa MpH ocylecTBiIeHnn nestenbHoctd THK.

B 00HOBNIEHHOW pedakIMy JOKYMEHTA, K COXKaJEHUIO, BHOBb OOJBIINH aKIEHT ITOCTABJICH
Ha NPUMEHEHUH ero K AEATENBHOCTH IOPUAMYECKHX JINI[ O€30THOCHTENBHO WX pa3Mepa,
PaCTIOJIOKEHHSI ¥ HAJIMYUSI WHOCTPAHHOTO 3JIeMeHTa. Taxke OTHAEeNFHO BBLAENSACTCS TaKas
Kareropusi Kak Trockopropanud (MyHKT 3 cTaTbd 1) M HCIONB3yeTCs HEsICHas IO
cojepkaHnio (hpaza «Iuna, HAXOAAIIMECS MHBIM 00pa3oM I0J KOHTPOJEM rOCYIapCTBa»
(meBsATHIN ab3a1l mpeaMOyIIBl, MyHKT | cTaThh 6).

HpI/I OTOM INUPUTCA WU KPYTr HOPUAWYCCKUX JIMI, B OTHOIICHHUHN KOTOPBIX IHIPOCKTOM
MIpeIyCMaTpUBAIOTCS 0053aTeIhCTBA TOCYAApPCTB MO OOECMEYEeHHUI0 COONIOJCHUS TIpaB
YeJIoBeKa: Terneph 00s3aTesIbCTBa BOZHUKAIOT M B TOM Cllydae, Jake KOrja eJINHCTBEHHOU
CBSI3bI0 MEXJY TOCYIapCTBOM M JIMIIOM CTAaHOBHTCSI MECTO HWHKOPIIOPALMHU TOCIEIHETO
(mynkT 1 craThm 6) WM OCYIIECTBICHHE WM JAEATEIBHOCTH HA TEPPUTOPHH IIEPBOTO
0€30THOCHTEIBHO XapakTepa H 00beMa TaKo aKTUBHOCTH (TIyHKT 1 cTtaTh §).

B 10 Xe Bpems coxpaHAIOTCA (POPMYIHUPOBKH, IO3BOJIAIONINE 32 CUET KaTETOPHUH
«KOMMEPYECKHEe OTHOIICHUS» PACIIUPUTH CIIydau MPHUBICUYECHHUS UL (KaK (PU3UUECKIX, TaK
1 IOPUANYIECKIX ) K OTBETCTBEHHOCTH 32 HapyIIEeHHE NpaB YelnoBeKa (MyHKTH 3 U 5 craTh |
1 TYHKT 7 CTaThu 8).
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2. OObeM mpaB, 3aIIUTa KOTOPBIX OYIET pEryJupoBaThCcsS IOJIOKEHUSIMH Oymynien
KonBeHuuu, xak u paHee, cOpMyJIHPOBaH JIOCTATOYHO «pa3MbITo». [lo TekcTy mpoekra
UCTIONB3YIOTCS KaTerOpUM «BCE MEXKIYHApOJHO TpU3HAHHbIE IpaBa 4YeJOBEKa» U
«ocHoBormonaratomye cBobonsn («all internationally recognized human rights and
fundamental freedoms»), Hanpumep, B myHKTe 3 cTaThy 5 ¥ MyHKTE 1 cTaThH 6.

ITo cpaBHEHUIO € IpeAbIAYILEH peJaKIUEN B IPOEKTE TEIEPh ClIeIaHa IONbITKA OIPaHUYUTh
9TH KaTeropuu - yIOMHHAHUE B ITyHKTE 3 CTaTbU 3 OTJENBHBIX UCTOYHHMKOB, U3 KOTOPBIX
TaKkWe INpaBa W CBOOOJBI JIOJDKHBI IPOUCTEKaTb. BMecTe ¢ TeM Kpyr 3THX HCTOYHHKOB
c(OpMyIHPOBAaH M3JIUIIHE LIMPOKO, BKIOYAS «OOBIYHOE MEXIYHApOAHOE IIPaBO»
(«customary international law»), 4To He TO3BOJIAET B TOYHOCTH ONPE/ICINTD, O KAKUX MpaBax
4eJoBeKa HMJET pedb. JONMOIHMTENbHYIO CIOXKHOCTH A OM3HEca MOXKET MNpEICTaBISTH
HEIOHMMAHHE BCErO CIIEKTpa IMpaB 4YeJIOBEKa, KOTOpBIC, II0 MHEHMIO aBTOPOB IIPOEKTA,
HYyKAaloTcs B 3amuTe. B crathe 3 maercs TOIBKO KpaTkas OTCHUIKA K COOTBETCTBYIOLIMM
MEXTyHapOAHBIM JOTOBOPEHHOCTAM (TIPHUYEM MX CIIUCOK HE SIBJISETCS MCUEPIBIBAIOIINM).
[ xoMmmaHuii, OPUEHTUPYIOIUMXCS HA HALUMOHAIBHOE 3aKOHONATENbCTBO CTpaHbI, B
KOTOPOH OHHU OCYILECTBIISIOT CBOKO IEATENBHOCTD, TAKOW MOIXO0M] MOXKET TPaHCIUPOBATHCA
B HEOOXOIUMOCTb IpPOBEJCHHA CaMOCTOSTENBHOTO  aHauu3a BCEro  KopIyca
IIPaBOYEIOBEYECKUX JOKYMEHTOB, MO0 OOpaIleHUs K KOMIIETCHTHBIM KOHCYJIbTaHTaM B
LeNsiX pa3paboTKu BHYTPEHHUX MHCTPYKLMA. Takast HArpy3ka MOXKeT ObITh Ype3MEPHON ISt
HEKPYIHBIX 9KOHOMOIIEPATOPOB.

IIpu 3TOoM nake momoOHast paboTa MOKET HE 3aIMUTHTh OU3HEC OT HCKOB, IMOCKOJBKY
HEOIPEACICHHOCTh B OTHOILIEHUM OXPaHAEMbIX IPOEKTOM IIpaB YEJIOBEKa OCTABIISIET
IIMPOKHUE BO3MOXKHOCTH JUIsl HHTEpPIPETAlMUd €ro TMOJOXEHU B 3aBUCUMOCTH OT
HAaCTOMYMBOCTH UCTUOB U 3aKOHOJIATEIbCTBA TOM MM UHOW CTPAHBI.

B 9aTo0if CBsI3M BHOBb BO3HHMKAET BONPOC 00 OMNpaBJaHHOCTH TaKOro MOIXoJa H
11e71eCO00Pa3HOCTH Pa3pabOTKU HHCTPYMEHTA, KOJIb CKOPO FOCYAapCTBa U TaK B3s/IU Ha cels
00s13aTeNnbCTBA MO OOECIEUCHUI0 MpaB YelOBEKa B paMKaxX JAPYTHX MHOTOCTOPOHHHUX
MEXaHHU3MOB, B TOM UYHCJIe Ha 60yiee BBICOKOM YPOBHE (IIYHKT 3 CTaThH 4).

bnaronapro Bac.

Cratbs 4 (Rights of Victims) u 5 (Protection of victims)

bnaronapro Bac, rociogun Ilpeacenarens,

B mepByro ouepenp oTMedaeMm, 4TO CTaTbsi 4, Kak M Ps IPYTHX MOJOXKEHUH IMPOEKTa
KonBeHnnm, mo CyTH, CO3JaeT OCOOBIM, MPUBHICTHPOBAHHBIM MEXaHH3M 3allUTHI IIPaB
yenoBeka B KoHTeKkcTe fAesTensbHocT THK n npyrux mpennpustuii. Ha Hamn B3z, Takoi
MOAXOJ MJET Bpa3pe3 C OCHOBHBIMM IIPUHLIMIIAMU M CaMOW KOHILIENLMEH IIpaB 4eJIOBEKa,
BEJIET K IIOJIPBIBY LIEJIOCTHOCTU CUCTEMBI IIPABOCYAMS U JUCKPUMUHALIUY JKEPTB HAPYLICHUI
IIpaB YeJIOBEKa MO KPUTEPHIO CyOBEKTa TAKOT0 HAPYIICHHUS.

IMomy4daercs, uro, ecnu Mou mpaBa Obutn Hapymensl THK, rocymapctBo Oyner o6si3aHO
npeaoCTaBUTL MHE HpI/IBI/IHeFI/IpOBaHHI:Jﬁ PEXKUM 3alllUTBI IO CPaBHCHUIO C CI/ITyaL[PIeﬁ,
KOTI'1a MOM IIpaBa HapyIIEHEl CAMHUM I'OCY1apCTBOM.

Kak wm3BecTHO, Ha MHOTHX MEXIYHapOJHBIX IIIOMIAKaX TOCYZAapcTBa OOpPIOTCA C
MOTIBITKaMHU (ParMEHTHPOBATH CHCTEMY 3aIIXTHI TIPaB YEIOBEKa, YKPEIUTh €€ I[eTOCTHOCTh
(integrity), B TOM dHCIIeé IyTeM HPUHSATHA COOTBETCTBYIOIIMX PEIICHUH W PE30IIOIHi,
HEOOOCHOBAHHOTO BBIJCIICHHS KAKUX-TO NPHUBHJIETHPOBAHHBIX TPYII M KAaTErOpWil Mpas.
Cratbs 4 ipoekta KoHBeHIINN (h)aKTUUIECKH UMEET THaMETPaIbHO MPOTHBOIIOJIOKHYIO T1eJTb.
He MoeM COortacuThCS C TAKUM TTOIXOJIOM.

Yro xacaercs KOHKPETHBIX ITpaB, 3aKPCIIJICHHBIX B Hef/'I, TO MHOT'ME M3 HUX YK€ ITPU3HAHBI B
MEXAYHapOIHOM IIpaBe, a y TOCYIJapCTB yXe €CTb 00s3aTeNbCTBAa MO OOECIEUCHHIO UX
cOOJTFO/IEHIST — He3aBHCUMO OT TOTO, BOBJICUEHHI JIH B Tipornecc Hapymenuii THK.

Tak, npaBo Ha JOCTYI K MPAaBOCY/AHUIO U CIIPaBEIIMBOE Cy/IeOHOE pa3dupaTenbCTBO JaBHO
3aKpPEIUICHO B MEKIYHAPOIHOM IpaBe C HAOOPOM COOTBETCTBYIOIIMX MAaTEPHAIBHBIX H
MPOIIECCYaNbHBIX TapaHTUH. B 4acTHOCTH, TMpaBo Ha CHpaBeNTUBBIA, dHPEKTUBHBIA H
OBICTPBII JOCTYII K IPABOCYIHIO BHITEKAET U3 BceoOreid neknapannu mpas yenoeka 1948
roma, MeXayHapoJHOTO TakTa O TPaXTAHCKMX M TOJHTHYECKUX MpaBax 1966 rona,
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EBporeiickoif KOHBEHIIMM O 3allUTE IpaB YeJOBEKAa M OCHOBHBIX cB0OOJ 1950 roma. B
MEXAYHapOJIHOM IpaBe YCTaHOBJIEHBI TAKHE KIIIOUEBbIE TPEOOBAHUS, KAK KOMIIETEHTHOCTD
CYZIOB, X HE3aBUCUMOCTb U O€CIPUCTPACTHOCTb, CO3aHUE CYAOB Ha OCHOBAHUM 3aKOHA,
PaBEHCTBO BCEX NEpe]] 3aKOHOM U cyAoM U Ap. OkazaHue rpakJaHaM MOJIEPKKH B LEIIX
3alUTHl UX NPaB U 3aKOHHBIX MHTEPECOB CO CTOPOHBI JUIJIOMAaTHUECKUX U KOHCYIBCKHX
yUpekAeHUI IpeyCMOTPEHO B COOTBETCTBYIOINX BeHckux koHBeHnusAx 1961 u 1963 rona.
Ilo nuHuUM MexayHapoAHOW OpraHu3alMM TpyJda MPHUHATO MHOXECTBO KOHBEHLHUH U
peKOMEeHAALUI 0 KOHKPETHBIM IIpaBaM, KOTOPBIE Yallle BCEr0 HAPYIIAIOTCS B KOHTEKCTE
JeSITeIbHOCTU TIPEATIPUSTHI.

B »stux YCJIOBUSAX HO,HpO6HOC H3J0KEHUEe B cTaThe 4 YK€ CYHCCTBYIOUIUX IpaB U
nmpoueccyajlbHbIX l"apaHTI/Iﬁ nojiaracM M3JIMIIHUM.

CHC}IyeT OTACJIBHO OTMETUTD, UTO MCPCUYUCIICHHBIC B ITYHKTC 2 cratbu 4 npaBa U rapaHTuu,
KOTOPbIC JOJKHBI OBLITH 00€CIICUEHBI JKEpTBaM, BO MHOI'OM ITO-TIPEIKHEMY C(l)OpMyJ'II/IpOBaHLI
B OTPBIBE OT TpaHCHaHPIOHaJ'IbHOﬁ ACATCIIbHOCTU FOPUANUYCCKUX JIUIIL.

Kpome Toro, B crTarbe 5 TpOEKTa COMCPKUTCA PsI MOJOKEHUH, KOTOpHIEe, Kak
IIPEJCTABIIAECTCSA, HajJaraloT Ha TOCYAapCTBa BeCbMa IIMPOKHME, JaleKo HIyLue
00s13aTeNbCTBA U B PSAJIE aClEKTOB K TOMY K€ MMEIOT AMCKPUMHHAIMOHHBIN XapakTep, He
OTBEYAIOIIUI TPUHLIUITY PABEHCTBA CTOPOH cyneOHOT0 pazouparenbcTBa. OTMeEuaeM Takxke,
YTO TAKOrO0 POJa HOPMBI HE UMEIOT aHAJIOora B JIEHMCTBYIOIIMX MEKIYHapOJHO-IPAaBOBBIX
MHCTpYMEHTaX B 00JacTH IpaB 4yesioBeka ¢ yuactueM Poccuiickoii deneparuu. K npumepy,
COTTIaCHO IYHKTY 2 CTaThM 5 TOCYIapcTBa OOA3YIOTCA «TapaHTHPOBaTh 0e30IacHOEe U
CHOCOOCTBYIOIIEE MX JEATEIBHOCTH NPOCTPAHCTBO JUIs JIML, TPYINI M OpraHU3alui,
MIPOABUTAIOIIUX M 3aLUIIAOIINX IIpaBa 4YeJOBeKa U OKPY’KAIOIIYIO Cpey, TaK, YTOOBl OHU
MOTJIY JICWCTBOBATh CBOOOTHO OT JI000I yrpo3bl, OrpaHMYCHUS 1 HEYBEPEHHOCTI.

B kadecTBe caMOCTOSITENHHON KaTerOpHH BHOBB BBLAETICHBI «IKOJIOTHUECKHE IpaBay» (B
YaCTHOCTH, MyHKT 2 «c» ctathu 4). Mcxomum U3 TOro, 4to OOCYKAECHHE 3aIlMUTHI
«9KOJIOTUYECKUX ITPaBy», HE UMEIONIUX OOIICIPU3HAHHOTO OTIPEICTICHUS, HE MOXKET BXOUTh
B MaHjaT Paboueli rpynmel.

B ananoruuHoM KiTt04e XOTeIH Obl BRICKA3aThCS U O 3aKPETUICHUH B MMPOEKTE CTaThu 4 TaKUX
HEU3BECTHBIX POCCHMCKOW TMPaBOBOM CUCTEME NpOIleCCYalbHBIX KOHCTPYKIUH, «class
actions», «gender responsive services». [loiaraem, 4To OTCYTCTBHE YETKOTO MPECTABICHHS
0 COIepKaHWU O0O03HAYEHHBIX IOPHIUYECKHUX KATeropuil HE TOJIBKO CO3/[aeT PHUCKH
HEOJHO3HAYHOT'O0 TOJKOBAaHUS OyAyIlero IOKyMEHTa, HO M CJelaeT ydyacTHe B HEM
Poccuiickoit @enepanuu Majlo peanu3yeMbIM.

Bbnaropapro Bac.

Regional organization

European Union
Regarding the Scope part and Rights of victims parts:

. We would appreciate if the Chair can provide some clarification on why Art. 3 singles
out/refers specifically to “’business activities of transnational character’.

. Moreover, we would appreciate some clarification on the reasons for and implications
of replacing “all business activities” (previous revised draft) by “all business enterprises” in
the second revised draft when delineating the scope of the treaty.

. Art. 3.1

Then, on which consideration is based / To what refers the mention « Unless stated
otherwise” in Art 3.1?

. Art. 4. Rights of victims

Regarding Art. 4.2.g, should the reference to “diplomatic and consular means” be understood
as diplomatic and consular means of the State of nationality of the victim?
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The Chair may wish to offer his views on these two points.

Observer States

Holy See
Mr. Chair,

In its submission concerning the revised text of this international instrument, the Holy See
suggested that the current draft article should be divided into at least four different provisions:
one regarding the procedural rights of claimants; another on the rights of those whose claims
have been legally recognized; a further one on the rights of all persons and a final provision
on the obligations of State Parties. In this regard, we take note of the improvements made to
the second draft.

Mr. Chair,

Consistent with our suggestion on the preambular language, the Holy See would like to
propose to include to Art 4.2.b an explicit reference to “the right to live in a safe, clean,
healthy and sustainable environment”. A specific provision should be established within the
framework of on the protection of the environment, based on principles applicable to the
prevention and reparation of environmental damage, which includes proper care of nature
and access to territory. Moreover, on Art 4.2.c., my Delegation would like to highlight that
although “Environmental remediation” is included, there should also be mention of “fair
remediation”, not only for damages to affected populations, but also to affected territories
and environments.

Thank you, Mr. Chair.

Palestine
Thank you Mr. Chair,
Article 3: Scope

Regarding Article 3 related to the Scope of this treaty we believe that article 3(1) should state
that TNCs are of particular focus in the scope, particularly as it relates to the need to establish
extraterritorial obligations to examine cases where TNCs operate. In this regard article 3(1)
should read as follows: “Unless stated otherwise This (Legally Binding Instrument) shall
apply to all business enterprises and all business activities, with particular focus on
transnational corporations and other business enterprises in the value chain that undertake
business activities of a transnational character.”

It is also crucial that the scope of this LBI covers the right to self determination as well as
international humanitarian law and international criminal law. In this sense we suggest the
that article 3(3) reads as follows: “This (Legally Binding Instrument) shall cover all
internationally recognized human rights and fundamental freedoms emanating from the
Universal Declaration of Human Rights, any core international human rights treaty and
fundamental ILO convention to which a State is a party, international humanitarian law,
international criminal law, and customary international law.”

Avrticle 4 — Rights of Victims

In relation to article 4 we believe it is important to establish that the rights of victims are
protected under the LBI whether they are infringed upon in the context of non-State agents
or by State agents. In this regard we suggest to reintroduce the word “violations” after abuses
in article 4(1) so the paragraph would read: “Victims of human rights abuses and violations
in the context of business activities shall enjoy all internationally recognized human rights
and fundamental freedoms.”

Moreover, it is regrettable that some important elements related to the rights of victims and
their access to justice and effective remedies have been deleted. In this regard we suggest to
have additional language in article 4(2)(c) to clearly reflect the immediate and long term
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measure which should be taken and the importance for long term monitoring for such
remedies. In this regard we suggest that article 4(2) (c) reads as follows:

‘victims shall: “...be guaranteed the right to fair, adequate, effective, prompt and non-
discriminatory access to justice and effective remedy in accordance with this (Legally
Binding Instrument) and international law, such as restitution, compensation, rehabilitation,
satisfaction, guarantees of non- repetition, injunction, environmental remediation, ecological
restoration, including covering expenses for relocation of victims, replacement of
community facilities, and emergency and long-term health assistance. Victims shall be
guaranteed the right for long-term monitoring of such remedies.”

| thank you.

Articles 5,6 and 7

States

Brazil
Thank you, Chair-rapporteur,

Under this agenda item, concerning the articles 5, 6 and 7 of the second revised draft, the
Brazilian delegation would like to comment on the following issues:

2. Following-up on our intervention under the previous agenda item, consideration should be
given to the possibility of transferring the issues under item 4.2-e to article 5, taking into
account their similar nature to the provisions on protection of the victims by the State.

3. We understand that Article 5.2, in addition to being redundant (since States are obliged to
promote and defend the human rights of all individuals under their jurisdictions), it lacks
precision when it does not determine what would amount to a safe and enabling environment.

4. We also believe that Article 6.1 could benefit from greater precision. It seems to us that it
would be better to change “all necessary legal and policy measures” to appropriate or
adequate measures. Furthermore, we reiterate that it should only apply to human rights
protected by international instruments ratified by each State Party.

5. With regard to Article 6.3, we would like clarifications on what would be expected by
human rights assessments, since we do not have this in our national legislation.

6. We would like to seek further clarifications on the new paragraph 6.3.b, specifically on
what is the added value of such a provision given that "women" is already mentioned in the
following paragraph (6.3.c) concerning the list of vulnerable groups that require special
attention.

7. Items 6.3-c and 6.3-d should be highlighted. The idea of consultations to "individuals or
groups" that could only "potentially" be affected, in letter “c”, is vague and seems
inappropriate, since no clear criteria is provided to trigger the consultation process or how
the definition of relevant stakeholders should take place.

8. Concerning letter “d”, time and again we have expressed our reservations to the use of
language that significantly differs from what has been agreed under ILO Convention 169
concerning the consultations with indigenous people. This Convention is the only legally
binding instrument that deals with such matter and one that 30 years after its adoption has
only been ratified by 23 countries. Significant changes to these provisions would have to take
place in order to guide the draft LBI closer to a consensual approach on this matter. In our
view, the text of 6.3.d oversteps the international norm, as stated under ILO Convention 169.
Should this language be maintained in the LBI, Brazil would not be able to sign up to the
text.

9. Still in Article 6, in item 6.3-g, we ask for clarification on whether the expression
“occupied or conflict-affected areas” refers to international occupation and conflicts or to all
kinds of occupation and conflicts.
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10. While establishing general obligations for companies, the second revised draft LBI is still
unclear on whether the decisions made by the proposed monitoring and verification
mechanisms (judicial and non-judicial) would directly affect the companies or would only
oblige the State Parties, which should ensure thenceforth the compliance by companies.

11. We are also interested in further information on the issue of delays in court procedures,
stated in the article 7.3-c. In the one hand, it seems to fall outside the scope of the article 7.3,
dedicated to adequate and effective legal assistance to victims, and on the other hand, it does
not provide any guidance on how to assess the connection of public service operations and
the harm caused to the victim (which is essential to understand the lack of State compliance
to this provision).

12. Concerning articles 7.5 (on the principle of "forum non conveniens") and 7.6 (on the
reversal of the burden of proof), we reiterate our previous call on the need to clearly recognize
the principle of subsidiarity in the LBI. We are not entirely convinced that the provision in
7.6 is really necessary.

Thank you.

Chile

Gracias, Sefior presidente.

Respecto a los articulos en comento, Chile sefiala lo siguiente:
Respecto al articulo 6 sobre Prevencién

Para el Articulo 6.2, debiera tomarse en consideracion los lineamientos de la OCDE en
materia de debida diligencia, con el objeto de avanzar en coherencia politica, en particular la
Guia de Debida Diligencia para una Conducta Empresarial Responsable (OCDE, 2018).

En ese sentido, el concepto de la priorizacion es esencial y no se encuentra presente en los
pasos indicados en los literales posteriores.

En el Art 6.3.c incluir en el listado la poblacién LGTBI.

El Art 6.3.d parece aludir al Convenio 169 de la OIT. Qué ocurre con los paises que no han
ratificado dicho convenio.

En el Articulo 6.4 el lenguaje no deja claro qué tipo de medidas deben ser adoptadas y los
recursos para ello.

Se impone al Estado una obligacion de exigir requisitos a toda actividad empresarial que se
realice en su territorio, 1o que no parece razonable dada la menor capacidad en recursos
econdmicos y humanos de las empresas de menor tamafio, por ejemplo, que en el caso de
Chile son la base de la economia.

Sobre Art 6.5, creemos que la posibilidad de flexibilidad que contempla el numeral 5 no basta
para contrarrestar esta preocupacion. Sélo se permite “tomar en consideracion”, pero el
objetivo es “ensure compliance” de todas las obligaciones.

Si el instrumento llegara a ser aplicable para todas las empresas, las obligaciones deberian
ser mucho méas genéricas y factibles de cumplimiento en toda actividad empresarial,
atendiendo especialmente a sus capacidades.

Respecto del Articulo 7.1 Sugerimos incorporar el concepto de “debido proceso”.

China
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Ecuador
ARTICULO 5
Sefior Presidente,

Ecuador comprueba que este articulo (antes denominado “prevencion” y ahora “proteccion
de las victimas™), incluye obligaciones de los Estados con relacion a las victimas, de manera
que se ha procurado pulir y afinar técnicamente la redaccion en esta Segunda Version
Revisada de instrumento vinculante.

Sin embargo, lo que se presenta como obligaciones del Estado en realidad es una manera de
hacer referencia a derechos procesales de las victimas. Consideramos que presentar la
formulacidn de los tres numerales de este articulo como derechos de las victimas y no tanto
como obligaciones del Estado, podria facilitar, no s6lo coherencia con lo sefialado en el
articulo 4, sino también una integracion en una nocion mas amplia de acceso a la justicia y,
por tanto, como derechos procesales de las victimas.
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Adicionalmente, deberia reflexionarse acerca de la relacion entre los articulos 4 y 5 de la
version actual (sea que se formulen de manera separada o se fusionen) con relacion al articulo
7, sobre “acceso a remedio” (access to remedy). Reiteramos que una nocién general de acceso
a la justicia, permitiria unificar conceptualmente estos tres articulos y disponer de un marco
con relacion al articulo sobre “prevencién” en el articulo 6 (prevention) y sobre
“responsabilidad juridica” en el articulo 8 (legal liability).

ARTICULO 6

Este articulo sobre prevencidn, contiene en esencia lo establecido en el articulo 5 en la
Primera Version Revisada de instrumento vinculante, con ciertas mejoras técnicas que
resultan pertinentes.

Al respecto, el Ecuador Unicamente sugiere que se reflexione acerca de la conveniencia de
mantener el primer numeral, cuyo contenido podria quiza incluirse en otras disposiciones del
instrumento, ya que no se refiere Gnicamente a la idea de prevencidn, sino en general a la
obligacion de los Estados de hacer que las empresas respeten los derechos humanos.

Alternativamente, si se desea que dicho primer numeral se mantenga, podria incluirse una
referencia a la obligacion del Estado de establecer, desarrollar y mantener un marco de
politicas y normativa que se dirijan, precisamente, a garantizar que se cumple con un
programa de prevencion de abusos de derechos humanos por parte de las empresas.

ARTICULO 7

Ecuador considera oportuno que se haya introducido este articulo denominado “acceso a
remedio” (access to remedy), el cual no existia con esta denominacién en la anterior version
de instrumento vinculante. Sin embargo, el articulo establece una serie de obligaciones para
los Estados, y no se formulan en el sentido de que constituyan derechos de las victimas.

Podria entenderse que la idea de “acceso a remedio” como sindnima de la nocion de “acceso
a la justicia”. Sin embargo, consideramos que utilizar la expresion acceso a la justicia, no
solo resultaria mas congruente con la normativa nacional (pues el articulo 75 de la
Constitucién del Ecuador utiliza la expresion derecho de acceso a la justicia), sino también
con la nocidn interamericana (en la que jurisprudencialmente se habla de acceso a la justicia
a partir de los articulos 1, 8 y 25 de la Convencion Americana de Derechos Humanos) y, en
fin, resultaria més acorde al Objetivo de Desarrollo Sostenible 16.3, que utiliza la expresion
“garantizar el igual acceso a la justicia para todos” (ensure equal access to justice for all).

La nocién de acceso a la justicia incluye los diversos aspectos de la proteccion de las
victimas, sean estatales 0 no estatales, y en sus cuatro dimensiones fundamentales, es decir,
el acceso al medio de solucidn, la solucién mediante una decision fundamentada, el acceso a
recursos establecidos y el acceso a una reparacion efectiva.

Al contrario, la idea de remediacion, reparacion o resarcimiento podria Unicamente
entenderse en algunos sistemas como el acceso a una compensacién monetaria o el acceso a
los recursos procesales legalmente establecidos, lo que no abarcaria adecuadamente toda la
dimensidn de la proteccién de la victima que si estd contemplado en la nocidn integral de
acceso a la justicia.

En este sentido, proponemos que se considere la utilizacién de una nocidn general de acceso
a la justicia, entendido como un derecho de las victimas (de caracter procesal o
procedimental) y meramente como obligaciones del Estado. Ello permitird, posiblemente,
hacer alin mas congruentes los articulos referentes a los derechos de las victimas, la
proteccidn de las victimas, la responsabilidad juridica y la prevencién, en concordancia con
este articulo 7, cuya inclusion consideramos acertada con las matizaciones que acabamos de
expresar.

Muchas gracias, sefior Presidente.

Egypt

As a general comment related to articles 5, 6 and 7, we would like to emphasise once more
the importance of remaining faithful to the mandate stipulated under HRC resolution 26/9.
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Another over-arching comment relates to the need to refer to both abuses and violations
throughout the text for the reasons submitted earlier.

With respect to article 5 on Protection of Victims, we would like to support the reference to
the environment in article 5(2).

As for article 5(3), my delegation believes this obligation is not directly related to the
protection of victims, and includes instead a general obligation to investigate human rights
abuses and violations, and to take action against violators. We therefore believe this should
be a stand alone article of the LBI.

With respect to article 6 on Prevention, this article recognises the international law principle
that State parties should prevent their companies from violating human rights in other
jurisdictions. A state must balance its own economic benefit with the human rights of persons
in other States and jurisdictions. The principle of prevention is central to achieving the
objectives of the LBI.

Article 6(1) is very confusing and seems to confound a number of obligations. The way it is
currently worded suggests that the obligation in the first sentence applies only States of
domicile, while the obligation in the second sentence applies to only host States. We would
therefore like to suggest the following: State Parties shall regulate effectively the activities
of TNC’s and OBE’s domiciled in their territory or jurisdiction, then to add to this and “or
otherwise under their jurisdiction or control and TNC’s and OBE’s undertaking business
activities of a transnational character within their territory or jurisdiction”. The obligation
therefore includes both the State of domicile and the host State.

It can then proceed to read “For this purpose, States shall take all necessary legal and policy
measures to ensure that TNC’s and OBE’s undertaking business activities of a transnational
character domiciled within their territory or jurisdiction, “or otherwise under their
jurisdiction or control and TNC’s and OBE’s undertaking business activities of a
transnational character within their territory or jurisdiction” respect all internationally
recognised human rights etc.

With respect to paragraphs 2 and 3, we support the reference to the obligation to undertake
human rights due diligence and human rights and environmental impact assessments. These
are essential to prevent abuses and violations before they happen. The reference in paragraph
(2) (b) to taking appropriate measures to prevent and mitigate actual or potential human rights
abuses is also welcome.

Under paragraph (3)(c), we would like to add a reference to peasants and rural communities
to the categories of persons facing heightened risk of transnational business-related human
rights abuse and violations.

We support the reference in para 5 to the obligations of States to ensure effective national
procedures are in place to ensure compliance.

We also support, in principle, article 6(6), while suggesting to rephrase it to read “State
Parties shall hold corporations liable if they fail to comply with the obligations laid down in
Articles 6.2 and 6.3,” consistent with the rest of that article.

With respect to article 7 paragraph 5, which requires that the doctrine of forum non
convenient is not used, this provision ensures that jurisdiction is obligatory.

France
Monsieur le Président,
La France se joint a la déclaration de I’Union européenne.

Notre pays est particuliérement mobilisé en faveur du renforcement de la responsabilité des
entreprises en matiére de droits de ’Homme. En 2017, le Parlement francais a en effet adopté
une loi relative au devoir de vigilance des sociétés meres et des entreprises donneuses d’ordre
pour permettre d’engager la responsabilité de ces derniéres dans leurs propres opérations, au
sein de leur groupe et tout au long de leur chaine de production, en cas de relation
commerciale établie.
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En paralléle, la France reste fermement engagée pour 1’application des principes directeurs
Nations Unies relatifs aux entreprises et aux droits de I’Homme, ainsi que les principes
directeurs de I’OCDE sur les entreprises multinationales. Elle continue aussi a soutenir la
mise en ceuvre des principes directeurs adoptés par le Conseil des droits de I’Homme. Leur
mise en place doit faire 1’objet d’une réelle appropriation par les Etats, parallelement aux
travaux qui nous occupent ici.

A cet égard, la France salue les progrées réalisés dans 1’élaboration de ce projet d’instrument
juridiquement contraignant.

Pour ce qui la concerne, elle reste particuliérement vigilante sur le contenu de 1’article 6 sur
la prévention. Elle salue I’inclusion d’un principe de proportionnalité dans les obligations de
due diligence des entreprises. Toutefois, elle regrette 1’absence de seuil a partir duquel ces
entreprises seraient effectivement soumises aux obligations de ce projet de convention. Des
précisions pourraient étre apportées sur le contenu de la vigilance imposée aux entreprises et
a sa mise en ceuvre. Elle restera pleinement engagée sur ce sujet, afin parvenir au dispositif
le plus lisible et prévisible possible, garantie de sa bonne mise en place par les Etats et les
entreprises.

Enfin, la France salue la participation de la société civile a cette session du groupe de travail.
Nous formulons le veeu que les discussions engagées cette semaine permettront d’entendre
I’ensemble des parties prenantes et aboutiront a une amélioration de ce projet.

Je vous remercie.

Mexico

Muchas gracias, sefior Presidente-Relator.

Me permito compartir los siguientes comentarios en torno a los articulos 5,6 y 7.
Avrticulo 5 sobre la Proteccion de las victimas

Con respecto al articulo 5 numeral 3.

[P L)

. Consideramos que deberia sustituirse la disyuncion personas fisicas “o”” morales por
“y/o” (and/or) de tal suerte que se comprenda que podria haber casos de multiple
responsabilidad.

Con respecto al articulo 6 numeral 1.

. Se sugiere eliminar la frase: “and other business enterprises that undertake business
activities of a transnational character” toda vez insrumento se refiere a toda empresa, y en
todo caso la definicion se encuentra comprendida en la seccion de definiciones y el articulo
3.

. Se considera que el uso del lenguaje “shall” es apropiado tratandose de
responshailidades a cargo de los Estados.

Con respecto al articulo 6 numeral 2.

. Debe reemplazarse la expresion “human rights impacts” por “human rights abuses”
de tal suerte que este concepto se aromonice en el texto.

Con respecto al articulo 6 numeral 6.

. Considerando que el articulo trata sobre prevencion y debida diligencia no deberia
tratarse el tema de sanciones por lo que se sugiere eliminar el numeral 6.

Con respecto al articulo 6 numeral 7.

. Se considera que deben abarcarse no sélo las politicas sino también la legislacion, por
lo que se sugiere utilizar la expresion “policies and legislation”.

Articulo 7 Acceso a Reparacion

Con respecto al articulo 7 numeral 4.



A/HRC/46/73

. Deberd aclararse que "suitable cases" seran aquellos que por su condicion
socioeconomica y condicion de vulnerabilidad, a juicio de las autoridades judiciales,
merezcan la exencion de las costas y fianzas.

Con respecto al articulo 7 numeral 5.

. Se sugiere analizar la doctrina del forum non conveniens en el articulo relativo a la
competencia jurisdiccional, por lo que se sugiere eliminar dicha disposicion de este articulo.

Con respecto al articulo 7 numeral 6.

. Sobre la reversion de la carga de la prueba, es necesario que se establezca claramente
a que se refiere con “appropiate cases” a fin de que los Estados tengan claridad sobre la
regulacion que deben implementar y brindar certeza juridica a todos los actores involucrados.

Gracias sefior Presidente.

Panama
Gracias Sefior Presidente,
Nuestros comentarios en este segmento se centran Unicamente en el Articulo 6:

En el parrafo 1, se deberia reconsiderar la conveniencia de limitar la obligacion de los Estados
de regular efectivamente las actividades de las empresas domiciliadas dentro de su territorio
0 jurisdiccion, ya que con esta formulacién se dejaria de lado a las empresas digitales,
teniendo en cuenta que nos dirigimos a una nueva era digital en la cual las empresas recurren
cada vez més a las nuevas tecnologias de informacion y comunicacidn para sus actividades.
En su defecto, se podria hacer referencia a la obligacion de los Estados de regular las
actividades de las empresas que operan dentro de su territorio o jurisdiccion.

En el parrafo 3, tenemos varias observaciones:

e En el inciso b, en linea con nuestras observaciones formuladas en otros segmentos,
estimamos que en este punto ademas de incorporar la perspectiva de género, también se
debe articular en funcion de la edad en forma tal que se tenga presente los riesgos v el
impacto diferenciado que experimentan las nifias, las mujeres y las adultas mayores. Por
ello, sugerimos afnadir “and age” antes de la palabra “perpective”, de modo que el
numeral iniciaria: “Integrating a gender and age perspective”.

Art. 6.3.b. Integrating a gender and age perspective, in consultation with potentially
impacted women and women’s organizations, in all stages of human rights due
diligence processes to identify and address the differentiated risks and impacts
experience by women and girls;

e Enelinciso ¢, sugerimos la insercién de personas afrodescendientes y adultos mayores
como sujetos que requieren especial atencién dado que enfrentan un mayor riesgo de
abusos de derechos humanos ocasionados por las actividades empresariales.

Art. 6.3.c. Conducting meaningful consultations with individuals or communities whose
human rights can potentially be affected by business activities, and with other relevant
stakeholders, while giving special attention to those facing heightened risks of business-
related human rights abuses, such as women, children, persons with disabilities,
indigenous peoples, people of African descent, older persons, migrants, refugees,
internally displaced persons and protected populations under occupation or conflict
areas;

e Enelinciso e, solicitamos respetuosamente que se haga mencion a los estandares de salud
junto con los derechos humanos, los derechos laborales y los estandares ambientales, toda
vez que las empresas también pueden tener un impacto negativo en la salud de las
personas a través de los productos o servicios que proporcionan, o por los efectos
adversos sobre el medio ambiente provocados por sus actividades.

Art. 6.3.e. Reporting publicly and periodically on non-financial matters, including
information about group structures and suppliers as well as policies, risks, outcomes
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and indicators on concerning human rights, labour rights, health and environmental
standards throughout their operations, including in their business relationships;

En el parrafo 6, observamos que se trata de una nueva disposicion. En ese sentido, merece la
pena que se brinde mayor calidad sobre el concepto de “sanciones conmensuradas”,
particularmente quiénes serian los sujetos de esas sanciones, quién determina si dichas
sanciones son proporcionales y cual seria la correlacion con las obligaciones de los Estados.
En cuanto a la dltima frase, en principio tenemos reservas respecto a la posible
responsabilidad penal de las personas juridicas, por las razones que seran detalladas una vez
iniciemos el debate sobre el Articulo 8.

Muchas gracias.

9.  Philippines
Thank you, Chair- Rapporteur.

On Article 6.2, The Philippines suggests the inclusion of two activities among those to be
undertaken by business enterprises in the context of human rights due diligence. These are:

a. Take stock of existing internal processes for undertaking other forms of due diligence
(environmental, health and safety, etc.) and ensure that such systems are adapted to the
particular task of effectively managing human rights risks, and

b. Ensure necessary skills and training opportunities, and sufficient influence with the
organization, for personnel undertaking human rights due diligence tasks.

On Article 6.3a on ensuring the conduct of regular environmental impact assessments
throughout the operations of business enterprises, we wish to point out that while the right to
a healthy environment is protected under the Philippine constitution, per usual business and
industry practice, environmental impact assessments are only conducted in the case of
environmentally critical projects or for projects within environmentally critical areas. Hence,
this provision must be qualified to apply only to environmentally critical projects or for
projects within environmentally critical areas.

On Article 7.6 on reversing the burden of proof, we wish to seek clarification and example
of circumstances under which the reversal of the burden of proof will be considered. It should
be noted in this regard that depending on the situation, reversing the burden of proof could
contravene the presumption of innocence or fundamental provisions of due process protected
under domestic and international law.

Thank you, Chair- Rapporteur.

10. Russian Federation

Crares 4 (Rights of Victims) u 5 (Protection of victims)

bnaronapio Bac, rocniogun I[pencenarens,

B nepByro ouepens orMedaeM, 4TO CTaThs 4, Kak U psA JIPYyTUX MONOXKEHUI MpPOEKTa
KonBeHunmn, mo cytH, co3maeT 0coOBbli, NPUBMIEIMPOBAHHBIH MEXaHNW3M 3alIUTHI NPaB
yenoBeka B KoHTeKcTe faestenpbHocty THK u npyrux npeanpustuii. Ha Ham B3ruisg, Takoit
MOJXOA MJET Bpa3pe3 ¢ OCHOBHBIMU IPUHIMIIAMU U CaMOW KOHIIEMIUEH IpaB 4elloBeKa,
BeJIET K MOJPHIBY LIETOCTHOCTH CUCTEMBI IPABOCY AN U AUCKPUMUHALIMY KEPTB HAPYIICHUI
IIPaB YeJIOBEKA 110 KPUTEPHUIO CyOhEKTa TaKOT0 HapyIIeHHS.

[Momyuaercs, uro, eciim Mou mpasa Obun Hapymensl THK, rocymapctBo Oyner obs3zaHo
NIPEZ0CTAaBUTh MHE NPHBHMIETHMPOBAHHBIA PEXHMM 3alIUTHl 110 CPaBHEHHIO C CUTYyaluei,
KOT1a MOM IIpaBa HapyLIEHBl CAMUM T'OCYIapCTBOM.

Kak wu3BecTHO, Ha MHOTMX MEXAYyHAapOJIHBIX IUIOMIJAKAaX TocynapcTBa OoproTcs ¢
MIOIIBITKAMHU (pparMeHTHPOBATh CHCTEMY 3aIIUTHI IIPAB YEJIOBEKA, YKPEIUTh €€ LIeJIOCTHOCTh
(integrity), B TOM 4YuMciIe MyTeM MPUHATHS COOTBETCTBYIOLIMX PELICHHUH M pPE30IOLHI,
HEOOOCHOBAHHOTO BBIJIENICHNS! KaKUX-TO NPHBHIETMPOBAHHBIX IPYII U KaTeropuil mpas.
Crarbs 4 npoexra KoHBeHIIMM (haKTHUECKH UMEET ANaMETPAILHO ITPOTHBOIIOI0KHYIO LIEIb.
He mMoxxeM cornacutbcs ¢ TakKuM MOAXOJOM.
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UYro kacaeTcs KOHKPETHBIX NIPaB, 3aKPEIUICHHBIX B HEl, TO MHOTHE U3 HUX yXKE IPU3HAHBI B
MEXAYHapOoJHOM IIpaBe, a y TOCYNapCcTB yXKe eCTh 00s3aTeJbCTBA MO OOECIEUYEHHI0 HX
cOOJII0/IeHHS — HE3aBUCHMO OT TOT'0, BOBJICUEHBI JIU B pouiecc Hapymennid THK.

Tak, npaBo Ha JOCTYI K MPaBOCYAUIO U CIIPaBEIIMBOE Cy/eOHOE pa3dupaTeIbCcTBO JIaBHO
3aKpeIUIEHO B MEXIYHapOAHOM IpaBe C HaOOPOM COOTBETCTBYIOIIMX MaTepUANIbHBIX H
NpOLIECCYaIbHBIX TapaHTUi. B YacTHOCTH, mpaBo Ha cHpaBeUIMBBINA, S(GQEKTUBHBIA U
OBICTPBIN JIOCTYI K IPaBOCYAMIO BhITEKaeT 13 Beeollueid neknapanny npas yenaoBeka 1948
roga, MexAyHapoJHOTO MakTa O TIPaXJAHCKUX M MNOJIUTHYECKHUX MpaBax 1966 rona,
EBpormeiickoif KOHBEHIIMM O 3alllUTe NMpaB YeJIOBeKa M OCHOBHBIX cBoOon 1950 roma. B
MEXAYHapOJIHOM NpaBe YCTAHOBJIEHBI TaKHE KIIIOUEBbIE TPEOOBAaHUs, KAK KOMIIETEHTHOCTh
CYZIOB, X HE3aBUCUMOCTb U O€CIPUCTPACTHOCTb, CO3aHUE CYAOB Ha OCHOBAHUM 3aKOHA,
PaBEHCTBO BCEX NEpe]] 3aKOHOM U cyAoM U ap. Oka3aHue rpaxaaHaM MOAJEPKKHU B LEJsIX
3alUTHl UX IPaB U 3aKOHHBIX MHTEPECOB CO CTOPOHBI JUMIOMATHUECKUX U KOHCYJIBCKUX
yUpekAeHUI IpeayCMOTPEHO B COOTBETCTBYIOIMX BeHckux koHBeHnusAx 1961 u 1963 rona.
Ilo ynuuum MexayHapoJHOW oOpraHu3auuu TpyJa IPUHATO MHOXKECTBO KOHBEHLMH U
peKOMEHAALUI 0 KOHKPETHBIM TpaBaM, KOTOPBIE Yallle BCEr0 HAapYIIAIOTCH B KOHTEKCTE
JeSITeIbHOCTH TIPEATIPUSTHH.

B sTux ycnoBusx moapoOHOEe H3NOXKEHHE B cTaTbe 4 yKe CYIIECTBYIOIIMX MpaB M
MPOIECCYANIbHBIX TapaHTUI MTOJIAraeM HU3JIMIIHUM.

CrenyeT OTAETIBHO OTMETHUTh, UTO MIEPEUYHCIICHHBIE B TyHKTE 2 CTaThu 4 IIpaBa U TapaHTHH,
KOTOpBIE JOJKHBI OBITh 00ECIIeUeHbI )KEPTBaM, BO MHOTOM MO-TIPEKHEMY C(HhOPMYITUPOBAHBI
B OTPBIBE OT TPAHCHALMOHAIBHOU AEATEIbHOCTH IOPUIUYECKUX JIULI.

Kpome Toro, B crarbe 5 TpOEKTa COMCPKUTCA PsI MOJOKEHUH, KOTOphIEe, Kak
IIpeJCTaBIseTCs, HajaraloT Ha TOCYAapcTBa BechbMa IIMPOKHE, JaleKo HIyIue
00s13aTeNbCTBA U B PSAJIC aCMEKTOB K TOMY K€ MMEIOT AMCKPUMHHAIIMOHHBINA XapakTep, He
OTBEYAIOIIU MPUHLIUITY PAaBEHCTBA CTOPOH cyneOHOTo pazouparenscTBa. OTMeuaeM Takxke,
YTO TAKOr0 POJa HOPMBI HE MMEIOT aHajora B JAEHCTBYIOIIMX MeEXIyHapOIHO-TIPABOBBIX
HHCTPYMEHTAaxX B 00JacCTH MpaB 4yelloBeka ¢ yuactrueM Poccuiickoit @eaepannu. K npumepy,
COTJIACHO TMYHKTY 2 CTaThbM 5 TOCyAapcTBa OOS3YIOTCS «TapaHTHPOBAaTh O€30MacHOE H
CIOCOOCTBYIOIIEE MX JAEATENBHOCTH IPOCTPAHCTBO JUIA JIUI, TPYNN M OpTaHM3aIil,
MIPOABUTAIOIIUX M 3ALIUIIAIOIINX IIpaBa YeJIOBeKa M OKPYXKAIOIIYIO Cpelry, TaK, YTOObI OHU
MOTJIM JISWCTBOBAaTh CBOOOTHO OT JII000I yrpo3bl, OrpaHMYCHUS 1 HEYBEPEHHOCTI.

B kauecTBe caMOCTOSITENILHON KAaTerOPUH BHOBbH BBIJICJICHBI «IKOJOTHYECKHE TpaBa» (B
YaCTHOCTH, MYHKT 2 «c» ctatbu 4). Mcxoaum u3 TOro, 4To OOCYXKIEHHE 3allyThI
«OKOJIOTHYECKHX TPaBy, HE UMEIOIINX OOIIEMPU3HAHHOTO OTIPEAETICHUS], HE MOXKET BXOJIUTh
B MaHjaT Paboueli rpynmel.

B aHanormyHOM KITFOY€ XOTEHN OBI BEICKA3aThCs U O 3aKPETJICHUH B IIPOEKTE CTAaThH 4 TaKUX
HEU3BECTHBIX POCCHICKON TMPaBOBOW CHCTEME MPOIECCYalbHBIX KOHCTPYKIHMA, —«Class
actions», «gender responsive servicesy. [loiaraem, 9To OTCYTCTBHE YETKOTO MPECTABICHHS
0 COJepKaHWM O0O03HAYEHHBIX IOPHIUYECKHUX KAaTeropuil HE TOJIBKO CO3/[aeT PHUCKH
HEOJHO3HAYHOTO TOJKOBAaHUS OyAyIIero IOKYMEHTa, HO M CHelaeT ydacTHe B HEM
Poccuiickoit denepannu Mano peain3yeMbIM.

bnaronapro Bac.

Crarss 6 (Prevention) u crates 7 (Access to remedy)

bnaronapro Bac, rociogun [lpeacenarens,

B Hamrem noHMMaHuH, TOCYIapCTBa, IPUHUMAOIIME Ha ce0st 00s3aTenbeTBa o KOHBEHITNH,
JIOJDKHBI PAcIiofiaraTh BO3MOXKHOCTBIO CAMOCTOSITEILHO ONMPEaeATh (POPMBI U MEXAHH3MBI,
KOTOPBIC 6y]1yT HCIOJB30BaThHCA HA HAIIMOHAJIbHOM YPOBHE JJIA O6CCHG‘ICHI/I$[ BBIIIOJIHCHUA
3THUX O6H3aTeJ'lBCTB " IPpEAYNPEKACHUSA UX HapylHeHPIﬁ CO CTOPOHBI YaCTHBIX JIWII. Takum
00pazoM, roCyAapCTBO CMOXKET HaJIekKalluM o0pa3oM Y4YHTBIBATh OCOOCHHOCTH CBOEH
HpaBOBOﬁ CHUCTEMBI, (pHHaHCOBBIe 1 aIMHUHHUCTPATUBHBIC BO3MOXHOCTH, PETMOHAJILHBIC
00CTOATENBECTBA U MTPABOBBIE TPAAUINH. [ TaBHOE — YTOOBI 00ECTIeYNBAJICS YHHBEPCATBHBIN
cranaapt!
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B CJI0OM, IrOCIIOAUH Hpez{cenaTenL, CKJIaAbIBACTCS BIICHATIICHUEC, YTO 3TU U MHOT'UC APpYTrUe
TIOJIOKEHU S IPOCKTA KOHBCHHI/II/I, X0Tbh, OYCBUJIHO, 1 OCHOBAHEI Ha L[O6pI)IX HaMCPCHUAX U
TCOPECTUYCCKUX 3HAHUAX O IpaBax YCJIOBEKA, BCC K€ HCCKOJIbKO OTOPBAHbI OT PEAJIbHOCTU U
KOHTCKCTa, B KOTOPOM JaHHBLIC 00s13aTensLCTBa npeajiaracTcs BBIITOJHATD. TO, 4YTO MOXKCT
S(b(beKTI/IBHO paGOTaTb B (bOpMe PEKOMCHAATCIIbHBIX PYKOBOJAAIINX IMMPUHIIUIIOB, HE BCEraa
JKU3HECTIOCOOHO B BUJC 00513aTENLCTB.

B 3Toii cBsI31 MBI OBI IIPEATIOWIN HE BKIIIOYATh B KOHBEHIINIO ITOJIOKEHUH O MPEBEHTUBHBIX
Mepax. Kak npencrasisercs, npaBuiibHee ObU10 06 0pOPMHUTE UX B KAYECTBE KOMMEHTAapHEB
WIM PEeKOMEHJAIUM 10 MCIOJHEHUIO COJEpXKAllUuXCs B Hell o00s3arenscTB (M0 mpumepy
npaktiukun IOHCUTPAJI), dro, cpemu mpouero, MO3BOJIMIO Obl KOPPEKTHPOBAThH 3TH
TIOJIOXKEHHMS TI0 X0y (popMHUpOBaHMs IPAKTUKHU HcTonHeHns1 KoHBeHmy.

bnarogapro Bac!

Regional organization

European Union
The EU would like to request some clarifications regarding the ’Prevention’’ part:
Art. 6.1, art 6.2, [art 8.1 & Art 1.5]

. What precisely is covered by the definition of "business relationships"? Does it
include for example value chains within transnational companies, networks and economic
groupings; different enterprises in a subcontracting chain or a supply chain; only direct
business relationships, .... ?

Observer States

Palestine

Article 5 — Protection of victims

In Article 5(3), we recommend adding the “and violations™ after “human rights abuses”. This
suggestion comes in line with our efforts in strengthening the language on State
accountability throughout the text:

“State Parties shall investigate all human rights abuses and violations covered under this
(Legally Binding Instrument), effectively, promptly, thoroughly and impartially, and where
appropriate, take action against those natural or legal persons found responsible, in
accordance with domestic and international law.”

Article 6 — Prevention

We believe it is important to reinclude the provision on universal jurisdiction from the zero
Draft. This would ensure a more comprehensive approach to criminal liability. The LBI must
do more to ensure that conflicts, including situations of occupations, do not become
incentivized in a manner that prolongs situations of conflict, rather than bring them to an end.

Once again, we reiterate that States must prevent both State and non-State infringements of
human rights. Accordingly, in Article 6(1), it is important to add the word “violations” after
“Human rights abuses” to the provision.

The obligation for States to take precautionary measures in the case of serious or urgent
situations of imminent human rights abuses or violations leading to irreparable harm, should
be reflected in this article. We therefore propose an additional paragraph after article 6(1),
which would read as follows:

“State Parties shall take precautionary measures, including the halt of business activities,
when such activities can cause imminent human rights abuses or violations causing
irreparable harm, independently from the existence or outcome of a legal proceeding relative
to the situation.”
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In Article 6(2) The due diligence obligation should further be an ongoing process across the
full value chain, rather than just a single assessment. Accordingly, we recommend the text
be changed to the following provision:

“...for the purpose of Article 6(1), State Parties shall require business enterprises and other
actors across the full value chain — including State entities, to undertake ongoing and
frequently updated human rights due diligence proportionate to their size, risk of severe
human rights impacts and the nature and context of their operations, as follows...”

Also, in Article 6(3) should be updated to: “State Parties shall ensure that human rights due
diligence measures undertaken by business enterprises and other actors across the value chain
under Article 6.2 shall include...”

In Article 6(3)(c), we propose adding a guarantee to non-interference in consultations. In this
regards we suggest adding the following at the end of the drafted para:

“such consultations shall be undertaken by an independent public body and protected from
any undue influence from commercial and other vested interests - where it is not possible to
conduct meaningful consultations such as in conflict areas, business operations should refrain
from operating unless it is for the benefit of the oppressed population.”

In Article 6(3)(g) on conflict-affected areas, State violations, as well as the responsibility of
those involved across the value chain are key to highlight. It is also important to make a
distinction between the responsibility for those already conducting business in conflict-
affected areas and those yet to venture into business therein.

Under Article 6(3), an operational paragraph on the right to self-determination should be
added in line with the suggested text in the Preamble. Here is the suggested Article 6(3)(d)
bis: “Respecting that peoples have a right to self-determination and, therefore, a right to
refuse business activity on their land.”

Article 8

States

Brazil
Thank you, Chair-rapporteur,

Under this agenda item, concerning the article 8 of the second revised draft, the Brazilian
delegation would like to comment on the following issues:

2. The expression "contributed to" has been included in paragraphs 8.4, 8.7 and 9.1-c, with
apparently similar effects, to make reference on the need to sanction not only the legal and
natural persons that directly caused the harm to the victim, but also to the ones that alleged
contributed to it. We would appreciate further clarifications on the rationale for those
amendments.

3. In article 8.5, there is a call to provide reparations of victims of human rights abuses in
line with international standards of reparation of victims of human rights violations. We
would welcome to receive more information on examples of such international standards for
reparations of human rights violations and how it could serve as benchmark for the provision
of remedy to human rights abuses.

4. The intent and purpose of articles 8.7 and 8.8, read together, is also unclear. We would like
to inquire, for the consideration of other parties, on how high should the LBI raise the bar,
taking into account the limited room of maneuver from States and enterprises to handle new
burdens while maintaining the minimum baseline for an enabling environment for
entrepreneurship and business enterprise.

5. Also relevant in this reflection is the fact that many countries are still in the process of
adopting, preparing to implement or launching new phases of their existing National Action
Plans of business and human rights, and companies are still struggling to include in their
institutional culture the elements of the UNGPs.
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6. The contents in the revised text of article 8.9 deserve once again a close attention to its
implications. We thank the inclusion of the "legal principles of State Parties™ as the reference
for dealing with criminal liability of legal persons, which partially respond to the concerns
from Brazil. However, we reiterate our firm belief that this article should limit its application
on matters of civil and administrative liability of legal persons. We also seek clarification on
why the term "human rights abuses"” has given place to "criminal offences"” in articles 8.10
and 8.11.

Thank you.
China
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Ecuador

El articulo 8 requiere que los Estados Parte proporcionen un sistema integral y adecuado de
responsabilidad legal de las personas juridicas y naturales, el que determinara su
responsabilidad por cualquier abuso de los derechos humanos que sea causado como
resultado de sus actos u omisiones en el curso de sus actividades comerciales o de sus
relaciones comerciales.

Dicha responsabilidad puede ser de naturaleza civil, penal o administrativa, y las sanciones
consiguientes pueden aplicarse tanto a personas naturales como juridicas. Esto se aplicara en
situaciones en las que las actividades comerciales hayan causado o contribuido a abusos de
los derechos humanos; o cuando una empresa comercial falle en prevenir que otra persona
con la que tiene una relacion comercial cause o contribuya a abusos de los derechos humanos.
Esto se invoca cuando la empresa controla o supervisa legal o facticamente a dicha persona
o la actividad relevante que causé o contribuy6 al abuso de los derechos humanos, o debid
haber previsto dichos riesgos, pero no adopt6 las medidas adecuadas para prevenir el abuso.

Ademas, los Estados Parte también deben establecer la responsabilidad penal o
funcionalmente equivalente de las personas juridicas por abusos de los derechos humanos
que constituyan delitos penales segln las leyes nacionales e internacionales pertinentes.
También los Estados establecerian esta responsabilidad por actos u omisiones que
constituyan tentativa, participacién o complicidad en delitos penales segln lo previsto en su
legislacion nacional y el 1JV.

Adicionalmente, los Estados Parte deben garantizar la reparacién de las victimas de abusos
contra los derechos humanos en el contexto de todas las actividades comerciales. Cualquier
persona natural o juridica que realice actividades comerciales y se considere legalmente
responsable de un abuso a los derechos humanos debe proporcionar reparacion a la victima,
0 compensar al Estado si el Estado ya ha otorgado dichas reparaciones. Con este fin, es
posible que se requiera que dichas personas tengan garantias financieras para cubrir posibles
reclamaciones.

Por altimo, también se considera que llevar a cabo la diligencia debida en materia de derechos
humanos no eximird automaticamente a la empresa comercial de su responsabilidad por
causar, contribuir o no prevenir abusos contra los derechos humanos.

Egypt

Regarding article 8 on liability, due to the complexity of the issue, we will provide only brief
comments here that will be followed by more detailed comments in writing.

I would like to repeat the general comment made earlier and to emphasise once more the
importance of remaining faithful to the mandate stipulated under HRC resolution 26/9.
Another over-arching comment relates to the need to refer to both abuses and violations.

Apart from these two points, we welcome the new references in article 8.1 that ensure a
States’ obligation to legislate for the legal liability for TNC’s and OBE’s domiciled or
operating within their territory or jurisdiction, or otherwise under their control.

We also welcome the new references in 8.7 on liability for failure to prevent business partners
from causing or contributing to human rights abuses and violations, particularly since this
applies when the threshold is met of legal or factual control and supervision, or when they
should have foreseen the risk of such abuse or violation.

We also welcome and support the reference in article 8(8) that human rights due diligence
does not automatically absolve the TN or OBE from liability. We believe this should be read
in conjunction with article 6.6.

With respect to article 8 para 9, we are still examining this as we believe the issue of criminal
liability in this context could prove complex, taking into consideration that many legal
systems do not provide for the criminal liability of legal persons, and in other systems, this
is only possible for economic crimes. Also, it is not clear to us what is meant by criminal
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offences under international human rights law. We have said earlier on several occasions that
we support references to customary international law throughout the LBI; however under
article 8.9, we are carefully considering the issue of criminal liability under customary
international law, to make sure it does not contradict the principles of nullem crimen and
nulla poena sine lege. It is therefore appropriate to reference to criminal or “administrative”
liability, and to delete the term “functionally equivalent” as suggested by other Speakers, in
order to account for the differences in legal systems.

Panama
Gracias Sefior Presidente,

En esta etapa de la discusién, mi delegacion simplemente desea dejar constancia de sus
reservas respecto al Articulo 8, el cual versa sobre la responsabilidad juridica.

Reconocemos que el articulo en cuestion constituye un aspecto fundamental para garantizar
que las empresas no vulneren los derechos humanos de terceros y a que hagan frente a las
consecuencias negativas sobre los derechos humanos en las que tengan alguna participacion.
No obstante, el mismo contempla elementos que requieren un examen pormenorizado por
parte de nuestras autoridades, principalmente ante las posibles dificultades de fondo que su
aplicacion podria suponer para Panamd, toda vez que nuestra legislacion nacional no prevé
la responsabilidad penal de las personas juridicas.

Sin perjuicio de lo anterior, quisiéramos reiterar la propuesta que hemos planteado en otras
disposiciones del texto para que se tome en cuenta las necesidades diferenciadas basada en
la edad de los sujetos protegidos, ademas de incorporar la perspectiva de género. Por ello, en
el parrafo 5, en la segunda linea, sugerimos eliminar “and” antes de la palabra “gender” e
insertar “and age” antes de la palabra “responsive”, de modo que se leeria: “adequate,
prompt, effective, gender and age responsive reparations to the victims of human rights
abuses”.

Art. 8.5. States Parties shall adopt measures necessary to ensure that their domestic
law provides for adequate, prompt, effective, and gender and age responsive
reparations to the victims of human rights abuses in the context of business activities,
including those of a transnational character, in line with applicable international
standards for reparations to the victims of human rights violations. Where a legal or
natural person conducting business activities is found liable for reparation to a victim
of a human rights abuse, such person shall provide reparation to the victim or
compensate the State, if that State has already provided reparation to the victim for the
human rights abuse resulting from acts or omissions for which that legal or natural
person conducting business activities is responsible.

Muchas gracias.

Philippines
Thank you, Chair- Rapporteur.
The Philippines has the following comments on the articles under discussion:

On Article 8 on Legal Liability, the Philippines is of the view that the draft instrument
should be clearer or more specific as to when a natural person may incur liability under the
LBI. Under the doctrine of corporate entity, a corporation is a juridical person separate and
distinct from the members composing it and as such, the members generally cannot be made
personally liable for acts and omissions of the corporation, subject only to very limited
exceptions.

On Article 8.6 requiring the establishment and financial security to cover potential claims of
compensation, the Philippines suggests changing State Parties “may require” to “shall
require”. This is because if the TNC or OBE declares bankruptcy or dissolves or ceases to
exist, the claimant will have financial security to run after.

Thank you, Chair- Rapporteur.
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Russian Federation

Crarsu 8 (Legal Liability)

bnaronapro Bac, rocnogun Ilpeacenarens,

B cBoeM 3asBieHUM HA OpeAbIAYIUX 3aCCAAHNUAX poccnﬁcxaﬂ Jcieranms 1nmocjiea0BaTCIbHO
NnoA4YCpKrBajla, 4YTO KOHLCTIIHA yFOHOBHOﬁ OTBCTCTBCHHOCTU HNOPUANYCCKUX JIUI[ HC
HCIOJIB3YCTCA B pOCCHﬁCKOﬁ HpaBOBOfI CHUCTEMC, U HAJIUYHUC TAKOI'O 00s13aTenLCTBA CTAIO
OBl npenATCTBUEM [JId TPUCOCAUHCHUA Poccun x MCKAYHApOAHOMY OJOTOBOpPY. Hcxoaum u3
OTOT'O U IIPH OLICHKE CTaTbU 8 IMPpOCKTa, AApOM KOTOpOﬁ SABJIACTCA UMCHHO UICS IPUBJICYCHU
IOPUANYICCKUX JIMI K yFOJ'IOBHOﬁ OTBCTCTBCHHOCTH.

Ma1 MpoaoLKaeM HacTauBaTb HAa TOM, YTO IPOCKT KOHBCHIIMM HOOJDKCH YCTAaHABJIMBATDL
CTaHAapThl 3alllUTHI IIpaB 4YC€JIOBCKa B paCCManHBaeMOﬁ ctl)epe, a HE MpeaonpeaciisaTb
KOHKPETHBIC MCXaHU3MbI, C TIOMOLIbBIO KOTOPBIX r'OCYAapCTBO MOTJIO OBl UX 00€eCIeunBaTh.

B 3TOM KOHTEKCTE MbI TO-TIPE)KHEMY HACTaMBAacM Ha HCKIIIOUCHHHM HEOIHO3HAYHON
(OpPMYITHPOBKH «3KBHBAJICHT YIOJIOBHON OTBETCTBEHHOCTH» («criminal liability and its
equivalent») U B I[EIOM BO3MOXKHOCTH MPUBJICUCHHS FOPUANYCCKHUX JIMI[ K YTOJOBHOM
OTBETCTBCHHOCTH.

B TO ke BpeMs 0oOpaTHJIM BHHMaHHE HA TO, YTO XapaKTep JCSHUN, KOTOPBIC JOJIMKHBI
MoAnanaTh TMOJ JEWCTBUE JOKyMeHTa, usMeHwics. Tak, myHkrom 11 craten 8
MIPEeIyCMaTPUBAIOTCS HE TOJIBKO CBEPIICHUE ACSTHUSI UM Oe3/IefCTBUE, HapyIIarolIe mpaBa
YeloBeKa, HO U aKThl, COCTABJIAIOIIME TOMBITKY WM Yy4YacTHE€ B TaKOM JCsTHHH.
PaccmarpuBaem Takue HOBEJUTBI KaK HEJIOMYCTUMBIE C IPABON TOUKU 3PEHHUSL.

bnaronapro Bac.

Regional organization

European Union
The EU would like to request some clarifications regarding the *’Legal liability’’ part:
Art. 8. Legal liability

We would be interested in some clarification on the link between due diligence (art. 6) and
legal liability (art. 8).

Observer States

Palestine
Thank you Mr. Chair,
Article 8 — Legal Liability

In Article 8(4), the notion of criminal liability could be further strengthened by the
mentioning of specific examples of sanctions or penalties that companies could face should
they be prosecuted, such as the withdrawal of licenses, the termination of contracts for
company projects, among others. In this regard we recommend the addition of the following
language at the end of article 8 (4) that reads: “State Parties shall adopt legal and other
measures necessary to ensure that their domestic jurisdiction provides for effective,
proportionate, and dissuasive criminal and/or administrative sanctions where legal or natural
persons conducting business activities, have caused or contributed to criminal offenses or
other regulatory breaches that amount or lead to human rights abuses - such as withdrawal
of licenses, termination of contracts for company projects, or inclusion on a prohibited
list of companies for business.”

In Article 8(8) we suggest the deletion of the second phrase in this paragraph, which may
result in contradicting the purpose of the paragraph and suggest that liability depends on the
compliance with human rights due diligence standards. The aim of this deletion is to ensure
that the focus is not on the implementation or not of a due diligence procedure, but on the
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harm caused, according to the principles regarding the duty of care or the principles of extra-
contractual civil liability. Therefore we suggest that the paragraph stops after Article 8(7) and
delete the rest. “Human rights due diligence shall not automatically absolve a legal or natural
person conducting business activities from liability for causing or contributing to human
rights abuses or failing to prevent such abuses by a natural or legal person as laid down in
Article 8(7). The court or other competent authority will decide the liability of such
entities after an examination of compliance with applicable human rights due diligence
standards.”

In Article 8(9), it would be crucial to articulate that criminal liability is also triggered by a
business activity that violates war crimes, crimes against humanity, and other grave breaches
of international human rights and humanitarian law. In this regard we recommend that the
para reads as follow: “Subject to their legal principles, State Parties shall ensure that their
domestic law provides for the criminal or functionally equivalent liability of legal persons
for human rights abuses or violations that amount to criminal offenses under international
human rights law binding on the State Party, including but not limited to customary
international law, or their domestic law and humanitarian law. When appropriate, States
should refer cases where corporations or/and State officials are causing or contributing
to war crimes, crimes against humanity, aggression, genocide, and environmental
crimes to the International Criminal Court, in accordance with Rome Statute rules.

We are also with the view that Article 8 should include a provision reaffirming the joint and
several responsibility of all companies involved in an abuse or a violation.

It is also worth exploring the inclusion of a new provision in this section to criminalize undue
influence on government laws and policies, particularly in instances where a link can be
established in connection with a human rights abuse or violation. In this regard we suggest
the addition of the following paragraph under article 8: “State Parties shall ensure that
their domestic law provides for the criminal liability of legal or natural persons for acts
that directly or indirectly contribute, cause or are linked to human rights abuses or
violations.”

| thank you.

VI. Articles 9, 10 and 11

A. States

1. Brazil
Thank you, Chair-rapporteur,

Under this agenda item, concerning the articles 9, 10 and 11 of the second revised draft, the
Brazilian delegation would like to comment on the following issues:

2. Articles 8.7 (previous 6.6 in the first draft) and article 9 (previous article 7), read together,
continue to seem to hamper the identification of the natural judge for the action, which could
promote the phenomenon of "forum shopping". Although limited to the liability of legal
persons, the revised text of both articles seems to leave even more room for a wide range of
interpretations regarding the connecting elements.

3. The new paragraphs 9.4 and 9.5 and article 11 are of special concern in this regard,
especially on the use of the criteria of conclusion about the existence of a “close connection”
between cases in different countries, the consideration of unavailability of a "fair trial" in the
forum State and the possibility of the victim to request the use of a law from another state.

4. In this context, we would like to suggest, concerning Article 9.4, the substitution of the
expression "closely connected with", which is vague and hard to measure, by “directly” or
“clearly” connected.

5. We would also like to propose the replacement of item 9.5 by a new paragraph, which
would determine that the provisions of Article 9 shall take into account the principle of
subsidiarity, in order to guarantee that only after domestic procedures have been exhausted,
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where they exist, may remedies be sought in different fora from the one where the abuse has
occurred or where the business enterprise has its residence. This would be essential to avoid
forum shopping and legal uncertainty.

6. Furthermore, it does not sound reasonable to determine that victims may, at their will,
select the law to be applicable to each case, as proposed by Article 11.2, as this could lead,
once again, to forum shopping.

7. Given that the extension of the jurisdictional scope constitutes a central element of the LBI
under negotiation, further work on the interpretations of the terms is needed in order to
balance the application of the new disciplines, while not overlooking the reparation needs of
the victims. While we commend on the indicative to include a clause on "forum non-
conveniens", we reiterate that the terms of the new article 7.5 may require further refinement,
in light of its potential impact on the national justice systems.

8. Finally, with regard to Article 10, we are not yet convinced of a need for special rules
concerning statutory or other limitations. Therefore, we believe that the general rule of each
jurisdiction is enough to guarantee the protection of the rights provided for in the LBI.

Thank you.

Chile
Gracias, Sefior presidente.
En el articulo 9.4, creemos necesario aclarar qué significa el concepto “closely connected”.

De la misma forma, en el articulo 9.5, no tenemos claridad sobre el significado de la expresion
“sufficiently close connection”. Respecto de este mismo articulo, nos preguntamos qué
capacidad real de aplicacion tendria.

Muchas gracias.

China
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Ecuador
ARTICULO 9
Sefior Presidente,

Con respecto al articulo 9 sobre “jurisdiccion adjudicativa” (adjudicative jurisdiction),
considerariamos importante que se pueda incluir un numeral que permita la ejecucién de
sentencias condenatorias dictadas por un juez o tribunal de un Estado Parte en otro Estado
Parte, para efectos de embargos, retenciones o cualquier medida cautelar o de ejecucion.

Asimismo, podria ser beneficioso incluir un numeral que se refiera a la imposibilidad de
juzgar nuevamente un mismo caso que ya fue materia de juzgamiento en otro Estado Parte
(lo que se conoce habitualmente como “cosa juzgada”), o a la de iniciar un nuevo
procedimiento que se encuentre pendiente ante otra jurisdiccidon o procedimiento de solucion
de controversia, siempre que exista identidad de objeto y actores (que se conoce como
“litispendencia”).

ARTICULO 10

Sobre el articulo 10, relativo a la prescripcion (statute of limitations), consideramos que es
adecuada la redaccion actual que distingue entre la imprescriptibilidad de los crimenes mas
graves, y la necesidad de que, en los demas casos, los plazos de prescripcion en el Derecho
nacional se modulen de conformidad con el parrafo segundo.

ARTICULO 11

Por su parte, también estimamos adecuada la actual redaccién del articulo 11 sobre ley
aplicable (appliacble law), y no tenemos comentarios al respecto.

Muchas gracias, sefior Presidente.

Panama
Gracias Sefior Presidente,

Deseamos compartirle algunas observaciones preliminares sobre los articulos objetos de
examen.

Respecto al Articulo 9:

Como comentario general, consideramos de suma importancia que este articulo ofrezca los
elementos necesarios para lograr una mejor interpretacion de algunos aspectos que
conciernen al derecho internacional privado y que se encuentran contenidos en el proyecto
de instrumento juridicamente vinculante. Por tal motivo, debemos ser muy precavidos con
su formulacion para asi evitar que estos enunciados den cabida al forum shopping, a la
posibilidad de incoar procesos paralelos en mdultiples jurisdicciones o de eludir las
limitaciones relativas a la prescripcion o los efectos de la cosa juzgada.

Como primer paso, se podria incluir disposiciones sobre la litispendencia que definan el
tratamiento que los tribunales deben brindar a los casos que se presenten simultdneamente en
distintas jurisdicciones. En este contexto, se puede explorar diversos instrumentos
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internacionales que sirvan de modelo, entre ellos el Protocolo de Basilea sobre
responsabilidad e indemnizacién por dafios resultantes de los movimientos transfronterizos
de desechos peligrosos y su eliminacion.

Otro aspecto que requiere mayor precision es la aplicacion del concepto de
extraterritorialidad para los diversos ambitos previstos en el texto. El principio de
territorialidad es un criterio distintivo del derecho penal y nos surge dudas sobre la facultad
de los tribunales nacionales de adjudicar disputas o juzgar crimenes que se produjeron fuera
del territorio nacional. En este sentido, sugerimos que el articulo 9 se centre en la jurisdiccion
civil y se agregue un nuevo articulo que aborde especificamente la jurisdiccién para las
causas penales. En este caso, se podria utilizar como referencia instrumentos de derechos
humanos existentes, como la Convencion contra la Tortura y Otros Tratos o Penas Crueles,
Inhumanos o Degradantes y la Convencion Internacional para la proteccién de todas las
personas contra las desapariciones forzadas.

También estimamos oportuno que se contemple el principio de forum necessitatis como
medida excepcional en el evento que resulte imposible determinar el tribunal competente y
evitar que esto represente un obstaculo para que las victimas puedan tener acceso a la justicia
y vias de recurso.

En el parrafo 2, nos parece oportuno que después de la palabra “legal” se incluya “or natural”
para que el parrafo haga mencion a las personas naturales y juridicas, en linea con el lenguaje
empleado en el parrafo 1, inciso c.

Art. 9.2. Without prejudice to any broader definition of domicile provided for in any
international instrument or domestic law, a legal or natural person conducting
business activities of a transnational character, including through their business
relationships, is considered domiciled at the place where it has its:

En cuanto al Articulo 10,

En el parrafo 1, notamos que hay una omisién en la tercera linea al hablar de violaciones, y
en este contexto sugerimos afiadir la palabra “law” para referirnos a todas las violaciones del
derecho internacional.

Art. 10.1. The State Parties to the present (Legally Binding Instrument) undertake to
adopt any legislative or other measures necessary to ensure that statutory or other
limitations shall not apply to the prosecution and punishment of all violations of
international law which constitute the most serious crimes of concern to the
international community as a whole.

Muchas gracias.

Philippines
Thank you, Chair- Rapporteur.
The Philippines has the following comments and proposals on the articles under discussion:

On Article 9.1 on Adjudicative Jurisdiction, the Philippines suggests adding " the court of
the State where the victim is a national of or domiciled” as one of the courts which may
exercise jurisdiction over cases covered by the LBI. This is to ensure victims greater access
to courts, considering that by the nature of transactions of transnational corporations (TNC)
and other business enterprises (OBE), there is a possibility that the State where acts or
omissions constituting a human rights violation occurred or the domicile of the TNC may be
different from the State of domicile of the victim. If this is so, it would be challenging for a
victim to file a case if he still needs to proceed to a court outside his State of domicile.

On Article 11.2 regarding claims under the LBI filed before domestic courts, it has to be
emphasized that “matters of remedy and procedure must be governed by the lex fori or the
internal law of the forum”.

In order to safeguard this provision from possible abuse from requests that the case be
governed by the law of a State which has no effective connection with the human rights
violation in issue, we propose that matters of substance be governed by the following conflict
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of law rules considering the nature of liability which may arise from the provisions of the
subject LBI:

a. For liability and damages for torts in general, the Philippines follows lex loci delicti
commissi or the law of the place where the delict was committed.

b. For essential elements of the crime and the penalties therefore, PH follows lex locus
regit actum or the law of the place where the crime is committed.

We highlight that these theories of lex fori, lex loci delicti comissi, and lex locus regit actum
are almost universally followed.

On Article 13.2e on contribution the International Fund for Victims, the Philippines suggests
that this also be constituted by drawing financial contributions from transnational
corporations to make them effective contributors to human protection and thereby fulfill their
responsibility to protect the human rights of effected individuals.

Thank you, Chair- Rapporteur.

Russian Federation

Crarbs 9 (Adjudicative Jurisdiction)

bnaronapro Bac, rocniogun Ilpeacenarens,

Poccuiickast nenmeranus HE MOXKET MOJIAEPKATh Ype3MEpPHO LIMPOKUH OXBat
IOPHUC/IMKIIMOHHBIX TPHUBS30K B OTHOIIEHHHM PACCMOTPEHUS CBEPIUMBILETOCS HapyIICHHS
IpaB 4yeIoBeKa.

B ITYHKTC 1 craten 9 B KauecTBe OTACJIbHBIX OCHOBaHUM A oNpeaACICHUS HOPUCIAUKINN
UCIIONIB3YIOTCSI HApyILICHUE IpaB 4YeJoBeKa M JelcTBHE WM Oe3aeicTBHE, MOBJIEKIIee
HapylIeHHe IpaB YeJIOBeKa, a B IyHKTE 2 CTaTbM 9 AOMHIMIMH FOPUIMYECKOTrO JIUIA
npeaaraeTcs ONnpenessaTh N0 MaKCUMajbHO M3BECTHOMY IiepeuHto kputepueB. [Ipu atom
NYHKT 3 cTaThM 9 3aKperuiser, YTo Cyl, B KOTOpPbIH 0oOpaTHiach jKepTBa, CChUIASICh Ha
TICPEUYUCIICHHBIC MPUBA3KH, HE MOJKECT OTKa3aTb B paCCMOTPECHHHU 3ad4BJICHHUA Ha OCHOBAHUUN
KOHIICTIIIUK «HEeymo0Horo dopyma». bonee Toro, corinacHo myHkram 4 U S5 crtatbu 9,
KOMIICTCHI WA CyJla MOXKET OBITH 000CHOBAHA HAJIMUHEM HEKOM «IOCTATOYHO TECHOM CBSI3H»
nestauss ¢ ropucauknueii («a sufficiently closed connection»). DTo co3maer pHCKH
37I0yNOTPeOJICHHUIT CO CTOPOHBI KEPTB IpHU BbIOOpe cya (T.H. «forum shopping»), B To Bpems
KaK HOPpUAAYCCKUC JIHMIa q)aKTI/I‘-IeCKI/I JIMIIA0TCA BO3MOXXHOCTH OCIIOPUTH TaKoOH BI)I60p
JKEPTBBI.

bnaronapro Bac.

Crarsu 10 (Statute of Limitations)

bnaronapro Bac, rocniogun Ilpeacenarens,

ITo MHEeHMIO poccuiickoil aeneranyu, MyHKT 1 ctathu 10 mo-npesxxHeMy TpeOyeT cephe3HOi
nopabotku. He sicHO, 9TO WMEHHO TOHHMMAaeTCs B JaHHOM IIYHKTE TOJ «Hamboiee
CepbE3HBIMH IIPECTYIUICHUSIMI». B Takoro poma BoOIIpocax JODKHA OBITH abCONIOTHAsS
SICHOCTh, TIOCKOJIbKY OHHM KacaloTCs TpaB He TOJBKO MOCTPAAABIINX, HO U JIUI, KOTOPHIE
TIPUBJICKAIOTCS K OTBETCTBEHHOCTH.

Kpome Toro, U3 npeicTaBiIeHHON pelakiuy IyHKTa | CKIIaAbIBaeTCsl BIEYATIEHHE, YTO B
TpeThel CTPOKe TOcie clioBa «international» cMeIC «IpoBHCaeT», YTO BO3MOXKHO BBI3BAHO
TEXHUYECKOH MM KaKoW-1ubo Npyroil mpuamHO. Poccuiickas nenmerarust HacTamBaeT Ha
BHECEHHH SICHOCTH B (DOPMYJIMPOBKY STOr0 MPUHIUIHAIBHO BaXKHOTO TOJIOKEHHS JUIs
Oynymieit Konpenmun.

Kareropuuecku Bo3pakaeM NPOTUB UIEU OTMEHBI CPOKA TaBHOCTH IO IIMPOKOMY CHEKTPY
}leﬂHHﬁ, IO AABJIAROIIICE 6OJ'IBI_HI/IHCTBO KOTOPBIX SABHO HE€ OTHOCHUTCA K TIKKUM
MEXTyHapOAHBIM MPECTYIUICHUSAM (TaKUM, KaK BOCHHBIE NIPECTYIICHNS W PECTYIUICHHUE
reHonuzaa). YOeKaeHbl, 4TO MOJA00HOTO poja «IPOTPECCUBHOE HOPMOTBOPUYECTBO» MOKET
HAHECTU CEPhEe3HbIH yIIEepO OCHOBOIOJIArAIOUIMM MPUHIMIAM YTOJOBHOTO MPABOCYAMS U
yOJIMYHOMY MOPSIIKY TOCYAapCTB.
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VII.

Bbnaronapro Bac.

Crarss 11 (Applicable Law)

bnaronapro Bac, rocnogun Ilpeacenarens,

BHOBB x0Tenu Obl MPOKOMMEHTHPOBaTh MYyHKT 2 ctath 11. OH mpenycMmarpuBaeT IpaBo
KEPTBBI HApyIIEHUS] NOTPeOOBATh, YTOOBI BOIPOCHI CYIIECTBA PACCMAaTPUBAIUCH CYJIOM IO
npaBy napyroi Croponbel. BooOmie, BBIOOp NPUMEHMMOIoO IpaBa — 3TO KaTeropus
IpaXkJaHCKOTO 3aKOHOJATEeNbCTBA. Peub, Kak MpaBHJIO, MIET O IpaBe JBYX CTOPOH
KOMMEPYECKOH CIIeIKM ¢ MHOCTPAaHHBIM 3JIEMEHTOM JOTOBOPUTHCS O TOM, YTO OHa OyaeT
PEryJIMpoBaThCsl IPaBOM KaKOro-TO OJHOTO rocylapcTBa. B yrojoBHBIX pa3OuparenseTBax
TaKoOil NPUHLMI, HACKOIBKO HaM U3BECTHO, HE MNpHMeHseTcs. HarnuoHanpHBIN Cyn
paccMaTpUBaeT YroJIOBHOE Jel0 M BBIHOCUT IPUTOBOP IO 3aKOHOAATENBECTBY CBOETO
rocy/apcTBa, IpH HEOOXOANMOCTH, C YYE€TOM ITPaBa MECTa COBEPIICHHS IPECTYIUICHHS.

TpynHuo npencraButh, rocnoaut Ilpencenarens, 4o, HaIPUMeEp, CyIbs B DKBagope Oyaer
BBIHOCHUTb KOMY-TO IIPUTOBOP HA OCHOBAaHUU YTOJIOBHOrO Kojekca Poccuiickoit @enepanuu.
A UMEHHO O TakoW BO3MOXKHOCTH C€HYac TOBOPHUTCA B MYyHKTe 2 CTaThl 9 — OHA He
orpaHHYeHa rpakJaHCKUMH UckaMu. Ho gaxce ecii Tak, HEMOHATHO, KaK MOJ00HAs JIOTHKa
COOTHOCHTCS C IPUHIIUIIOM PAaBEHCTBA CTOPOH CHOpPa Mepes] 3aKOHOM U CYIOM.

Bbnaropapro Bac.

Regional organization

European Union

The EU would like to request some clarifications regarding the “’Adjudicative jurisdiction’’
part:

Art9.1, art. 9.2

For the adjudicative jurisdiction, how precisely art. 9.1. and 9.2. do relate to Art. 9.3?

Articles 12, 13 and 14

States

Brazil
Thank you, Chair-rapporteur,

Under this agenda item, concerning the articles 12, 13 and 13 of the second revised draft, the
Brazilian delegation would like to make the following two remarks:

2. Our initial evaluation is that Article 12 seems to establish excessive burden upon States,
in a way that is not proportionate to the object of this instrument.

3. We take this opportunity to request further clarifications on the specific reasons for
explicitly mentioning trade and investment agreements on the list of instruments that should
be implemented and interpreted in a manner not to undermine the implementation of the LBI,
in paragraph 14.5.

Thank you.

Chile
Gracias, Sefior presidente.

Respecto al Articulo 13.2.3, pensamos que es necesario sefialar los medios 0 mecanismos por
los cuales se ejecutaria la cooperacién relacionada con el Fondo Internacional para las
Victimas.
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Sobre al Articulo 14.3 pensamos que es necesario reconsiderar la expresion “more
conducive”, en especial aclarando las condiciones que hacen de una legislacion o instrumento
“mas propicio para el respeto, proteccion, cumplimiento y promocién de los DDHH” en el
ambito de este borrador de instrumento vinculante.

En cuanto a 14.5.a, necesitariamos una explicacion sobre como se espera aplicar un
compromiso de esta naturaleza.

Esto, porque la interpretacion e implementacion de un acuerdo internacional como son los
Tratados de Libre Comercio, se realizan en el contexto de dicho acuerdo.

Adicionalmente, seria atil conocer los fundamentos de proponer esta disposicion, porque se
interpreta que este acuerdo estaria por sobre los Tratados de Libre Comercio, que también
son acuerdos internacionales y ambos tendrian el estatus de ley, segiin nuestro ordenamiento
juridico.

China
WHEE 12, 13, 14 & HVFe

KTYH 12 5%, AN L& B AR EREEE A, o8R0, Pk, Bk
o VIR N 2 R S R A P B AR S Rk B AT X s Hk, B E SRR
HIA W 2N R, D42 E )T & 7] A A R AL 6. 72
R F AR AN S HAT I, HEBEH CRONSPIITREFHRALZ) ANA
AR LI ZAR 5] o IR P AN S AT WP L SR 2 IR [ 2K A ) 7L
AERBAER S M, TR AR AEAS 215 552

XS 13 4%, U7 STEALE PR A (e it [ B ABUORI RO B ZAE ] o XA SR e
M BAR G AE K AR B N, el e BOR AR A R BEAT I9EK, RO A NAETE 7 B
2 2 [ AR A b A B B e, HUARTR [ 55 R R K RN AR E I SR A
BTl o

KT 14 %, FOr B SOEESCH I EOR 42 E AR Sy ERCPEM 28, AT A
BT A [ 20 T A SR o XA 2 8 T2 1) 2 2 SL55 i SRR 2% 240 A 0 T 5 ) It 25
SORIIGRLNE N, thITINR, RESERF R B ABORUR IR, it sy (4
WPRLNERNLY) » Rl AL 30 5 K5 ERGRA MR RE . T L,
AL IR N B FITI AR T 250

Ecuador
Articulo 12. Asistencia judicial reciprocay cooperacion judicial internacional

El articulo 12 se refiere a los procesos legales de asistencia legal reciproca y cooperacién
judicial internacional, las que son esenciales para iniciar y llevar a cabo procedimientos
legales en virtud del 13V, en particular aquellos relacionados con la conducta de actividades
empresariales que resulten en abusos de derechos. Las solicitudes de los Estados Partes para
activar estos procesos deben cumplir los requisitos pertinentes y se determinaran caso por
caso.

Los aspectos procesales y sustantivos de estos procesos legales estan claramente detallados,
con la inclusién de disposiciones especiales en materia penal y la consideracion debida a las
leyes nacionales y los tratados existentes sobre asistencia mutua en materia penal.

Esto no impide que los Estados transmitan e intercambien informacion pertinente relacionada
con delitos penales previstos en el 1JV; o la celebracion de acuerdos o arreglos bilaterales o
multilaterales para realizar investigaciones conjuntas a través de sus organismos
competentes.

Ademas, estos procesos legales deben ser emprendidos por los Estados Parte de conformidad
con los tratados pertinentes vigentes u otros arreglos entre ellos, o segln el derecho nacional
e internacional.

En cuanto al reconocimiento y ejecucién de sentencias extranjeras sobre reclamaciones de
victimas en el marco del 13V, establece las condiciones necesarias que deben cumplirse, que
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no pueden ser mas onerosas que las exigidas para la ejecucion de sentencias nacionales, ni
permitir la reapertura del fondo del caso. Ademas, proporciona los motivos por los que dicho
reconocimiento y ejecucion podria denegarse. También se proporcionan motivos para
denegar la asistencia judicial reciproca o la cooperacion internacional, pero la implicacion de
asuntos fiscales o el sigilo bancario no pueden ser los Gnicos motivos de denegacion.

Articulo 13. Cooperacion Internacional

El articulo 13 destaca la importancia que los Estados cooperen de buena fe para la
implementacion y el cumplimiento de las obligaciones emanadas del instrumento
juridicamente vinculante.

La cooperacion internacional debe incluir la cooperacién técnica y mejoramiento de
capacidades nacionales, el intercambio de experiencias, buenas practicas y desafios comunes,
asi como la concienciacion sobre los derechos de las victimas al amparo del derecho
internacional de los derechos humanos y la prevencién de abusos de los derechos humanos
en el contexto de las actividades empresariales.

Finalmente, incluye el aporte de los Estados Parte para desarrollar un Fondo Internacional
para las Victimas, establecido en el articulo 15.7.

Articulo 14. Coherencia con los principios e instrumentos de derecho internacional

Este articulo establece determinadas normas y principios generales del derecho internacional
que deben ser respetados durante la implementacion del instrumento juridicamente
vinculante, como los principios de igualdad soberana, integridad territorial de los Estados y
la no intervencidn en los asuntos internos de otros Estados.

Con limitadas excepciones, se confirma el derecho del Estado a ejercer jurisdiccion y las
autoridades publicas al desempefio de sus funciones. También otorga la debida consideracién
a otros cuerpos legales para lograr los propdésitos del instrumento juridicamente vinculante.
Las referencias a los derechos y obligaciones de los Estados Partes con respecto a la
inmunidad del Estado y la responsabilidad internacional de los Estados. También se incluye
la aplicacion de tratados relacionados con la misma materia.

Finalmente, se requiere que los tratados vigentes en los Estados Parte en temas relevantes al
instrumento juridicamente vinculante y a sus protocolos sean interpretados e implementados
de manera acorde con los principios de interpretacion armonica y coherente para evitar la
fragmentacion del derecho internacional a través de la implementacion de diferentes tipos de
lex specialis, y cumplir con las obligaciones derivadas del pacta sunt servanda en el &mbito
del derecho internacional y los convenios e instrumentos de derechos humanos.

France
Monsieur le Président,
La France se joint & la déclaration de 1’Union européenne.

Notre pays est particuliérement mobilisé en faveur du renforcement de la responsabilité des
entreprises en mati¢re de droits de ’'Homme. En 2017, le Parlement frangais a en effet adopté
une loi relative au devoir de vigilance des sociétés méres et des entreprises donneuses d’ordre
pour permettre d’engager la responsabilité de ces derniéres dans leurs propres opérations, au
sein de leur groupe et tout au long de leur chaine de production, en cas de relation
commerciale établie.

En paralléle, la France reste fermement engagée pour ’application des principes directeurs
Nations Unies relatifs aux entreprises et aux droits de I’Homme, ainsi que les principes
directeurs de ’OCDE sur les entreprises multinationales. Elle continue aussi a soutenir la
mise en ceuvre des principes directeurs adoptés par le Conseil des droits de ’'Homme. Leur
mise en place doit faire 1’objet d’une réelle appropriation par les Etats, parallélement aux
travaux qui nous occupent ici.

A cet égard, la France salue les progres réalisés dans 1’élaboration de ce projet d’instrument
juridiquement contraignant.
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Pour ce qui la concerne, elle reste particuliérement vigilante sur le contenu de Iarticle 6 sur
la prévention. Elle salue I’inclusion d’un principe de proportionnalité dans les obligations de
due diligence des entreprises. Toutefois, elle regrette 1’absence de seuil a partir duquel ces
entreprises seraient effectivement soumises aux obligations de ce projet de convention. Des
précisions pourraient étre apportées sur le contenu de la vigilance imposée aux entreprises et
a sa mise en ceuvre. Elle restera pleinement engagée sur ce sujet, afin parvenir au dispositif
le plus lisible et prévisible possible, garantie de sa bonne mise en place par les Etats et les
entreprises.

Enfin, la France salue la participation de la société civile a cette session du groupe de travail.
Nous formulons le veeu que les discussions engagées cette semaine permettront d’entendre
I’ensemble des parties prenantes et aboutiront & une amélioration de ce projet.

Je vous remercie.

Mexico

Articulos 12 sobre asistencia legal y cooperacion judicial internacional y 14 sobre
consistencia con el derecho internacional.

Muchas gracias, sefior Presidente.
La delegacién de México quisiera compartir sus comentarios respecto a los articulos 12 y 14

e Enrelacion con el numeral 12.12 deberia colocarse al principio de este apartado en tanto
hace referencia a todo su contenido.

e Se considera que el articulo 14 hace referencia a principios ampliamente reconocidos por
el derecho internacional, por lo que resulta innecesaria su enumeracién en el texto. En ese
sentido, se sugiere remover las fracciones 14.1 a 14.4, e incluso reformular el titulo del
articulo.

Gracias, sefior Presidente.

Panama
Gracias Serfior Presidente,

Mi delegacion aprovecha esta oportunidad para presentarles sus nuestras consideraciones
respecto a los tres articulos objeto de discusion.

Sobre el Articulo 12:

e Enel parrafo 9, inciso c, se establece como causal para denegar el reconocimiento de una
sentencia extranjera si la misma es contraria al orden publico del Estado Parte donde se
solicite su reconocimiento. Se debe aclarar que este supuesto debe ocurrir de conformidad
con el derecho internacional de los derechos humanos y el derecho internacional
consuetudinario.

Art. 12.9.c. where the judgement is manifestly contrary to the ordre public of the Party
in which its recognition is sought, as interpreted in accordance with international
human rights law and customary international law.

e En el parrafo 10, inciso a, no nos queda muy claro el proposito de este punto al sefialar
que un Estado Parte puede denegar la asistencia legal mutua y cooperacion judicial
internacional si el abuso de derechos humanos en el contexto de las actividades
empresariales y que es objeto de la solicitud no estd cubierto en este instrumento
juridicamente vinculante. Esto conllevaria a la necesidad de incluir un anexo en donde se
enumere los abusos de derechos humanos que se encuentran cubiertos en este texto. Se
trataria de un ejercicio exhaustivo y restrictivo. Por ello, nuestra primera reaccion seria
solicitar que se elimine este parrafo en particular.

Art. 12.10.a. if the human rights abuse in the context of business activities, including
those of a transnational character, to which the request relates is not covered by this
(Legally Binding Instrument); or
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Asimismo, sugerimos un nuevo parrafo (parrafo 12bis) que contemple la asistencia legal
mutua y cooperacion judicial internacional en los casos en los que un Estado no es Parte
del instrumento juridicamente vinculante, tomando en cuenta la experiencia de otros
instrumentos internacionales como el Estatuto de Roma de la Corte Penal Internacional.
El parrafo estableceria lo siguiente:

Art. 12.12. (bis) States Parties may invite any State not party to this (Legally Binding
Instrument) to provide mutual legal assistance and international judicial cooperation
under this Article on the basis of an ad hoc arrangement, an agreement with such
State or any other appropriate basis.

En cuanto al Articulo 13,

>

En el parrafo 2, inciso a, que se refiere a la promocion de la cooperacion técnica efectiva
y al fomento de las capacidades, tenemos varias observaciones:

Primero, consideramos que este punto no sélo debe abarcar a los encargados de formular
las politicas, también se debe incluir a los funcionarios de los otros poderes del Estado,
incluyendo los parlamentos y el sistema judicial.

Segundo, no nos queda muy claro qué debemos entender por operadores y si este
concepto estd mas vinculado con la actividad empresarial. Sin perjuicio de los anterior,
sugerimos que incluya la mencién a empresas.

Tercero, al hablar de los usuarios de los mecanismos de queja domésticos, regionales e
internacionales, entendemos que se refiere a los peticionarios, incluyendo las victimas,
representantes de las organizaciones de la sociedad civil y los defensores de derechos
humanos.

Art. 13.2.a. Promoting effective technical cooperation and capacity-building among
policy makers, parliaments, judiciary, national human rights institutions, business
enterprises and operators, as well as users of domestic, regional and international
grievance mechanisms;

Respecto al Articulo 14,

Estimamos que este articulo podria enriquecerse si se traslada el lenguaje que se encuentra
actualmente reflejado en el articulo 6, parrafo 7, que versa sobre la obligacién de los
Estados Partes de actuar de una manera que proteja sus politicas pablicas relativas a este
instrumento juridicamente vinculante contra los intereses comerciales y otros intereses
creados de las empresas, de conformidad con la legislacion nacional. De este modo, esta
obligacion abarcaria todos los aspectos del documento que nos ocupa y no sélo el ambito
de la prevencién. No obstante, somos flexibles en cuanto a su ubicacion.

En el parrafo 4, aborda dos cuestiones:

La primera frase se centra en la inmunidad de los Estados y la responsabilidad
internacional de los Estados, y la segunda frase hace una conexion directa al articulo 30
de la Convencién de Viena sobre el Derecho de los Tratados.

Nos parece mas apropiado separar ambas ideas y en ese sentido sugerimos dividir el
parrafo en dos parrafos separados.

Por otra parte, tenemos dudas sobre el vinculo entre el concepto de la inmunidad de los
Estados y el instrumento juridicamente vinculante. En este sentido, consultamos si esta
redaccidén guarda relacion con las empresas que pertenecen al Estado.

En el parrafo 5,

Observamos que el objetivo del mismo es asegurar que los acuerdos de comercio e
inversion existentes y nuevos sean compatibles con el instrumento juridicamente
vinculante y con las obligaciones de los Estados en materia de derechos humanos.

En lo que concierne a los derechos humanos, consideramos sumamente importante esta
disposicion porque podria contemplar ciertos derechos considerados como ius cogens.
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» En relacion a los acuerdos de comercio e inversion, esto implicaria lograr un punto de
equilibrio entre la obligacion de los Estados de respetar, proteger y garantizar los
derechos humanos y cumplir los compromisos en virtud de dichos acuerdos de comercio
e inversion. No obstante, nos surge la duda si los Estados podrian quedar dispensados
ante los tribunales de arbitraje de inversion y otros conexos por incumplir estos acuerdos
de comercio e inversion, luego de aplicar el test de compatibilidad con los derechos
humanos.

Muchas gracias.

Russian Federation

Crarbs 12 (Mutual Legal Assistance)

Bbnaropnapro Bac, rocnonun Ilpencenarens,

Poccuiickas nmenmeranusi cokajieeT O TOM, YTO Pa3pabOTUYMKU TPEThEH pEelaKIuu MPOCKTa
KoHBeHIIMM HE yCJBINIAIM HAIly apryMEHTAIMI0 OTHOCUTEIIBHO HE00XOAUMOCTH
uckimoueHus .10 crateu 10 mpensinymield Bepcuu MpoekTa. Mbl MOATBEPKAAEM CBOIO
TIO3UITHIO.

IIpuMeHUTENBHO K aKTyaJIbHOW pEJaKLUU [IPOEKTa OTMEYAEM, YTO B OTIMYUE OT IIPOLLION
BEPCHUHU MPOEKTa MyHKT 9 cTaTh 12 mpenycMaTpuBaeT B Ka4eCTBE OCHOBAHUS AJIS OTKa3a B
NIPU3HAHUM U TIPUBEACHUH B HCIOJIHEHHE pEUICHUH CYAOB TOJBKO HECOOTBETCTBUE
yOJIMYHOMY MOPSIIKY .

B stoii cBa3u Poccuiickas denepanys cuuTacT BaXKHbIM OTCTalBaTh MAKCUMAJIBHO IIIMPOKUI
[IEpEYEHb OCHOBAaHUI B JJaHHOM BOIIPOCE, KaK MUHUMYM, BEPHYB U3 IPOLUIOTOAHEH
peaaKuuyu KaTerOpUI0 «CYLECTBEHHbIE HHTEPECHI TOCYAAPCTBA - YUaCTHUKAY.

bnaronapro Bac.
Crateu 14 (Consistency with International Law and instruments)
bnaronapro Bac, rociogun Ilpeacenarens,

Poccuiickas menmeranusi cokajieeT O TOM, YTO Pa3pabOTUMKU TPeThbell pelakiUy MPOoeKTa
KoHBeHIIMU He yCbIlany Hally apryMEHTalMi0 OTHOCHTENBHO cTaThu 12 mpenpiayiiei
pemakuuMu TpoekTa. XOTenu Obl TOBTOPHTh HAIly NPUHIWIHAIBHYIO MO3HIHI0 O
HEOOXOIMMOCTH MEPEUHCIICHHUS KO0 BCEX MPHUHIIUIIOB, KAK OHU OIpee/cHbI B Jleknapanun
O TMpUHIHUIIAX MCEKIAYHAPOIHOTO IIpaBa, KacCarolUuXCa APYKCCTBCHHBIX OTHOIIIEHUH U
COTpYIHUYECTBA MEX]Iy TOCyJapcTBaMH B cOOTBeTCTBUMU ¢ YctaBom OOH, mpuHsATO#
I'enepanbaoii Accambieeir B 1970 romy, nubo BO3JEpKaThCS OT BBIAEIEHUS OJIHOTO
MIPUHITUIIA B yIiepd Opyrum.

B mpoexT Taxke 3aM0KeHBI JaleKo HAyIIHEe 00sA3aTeNIbCTBA IOCYJApCTB OTHOCHUTENIBHO
MEXIyHAPOIHBIX JTOTOBOPOB B TOPrOBO¥ M MHBECTHUIIMOHHOH chepe (MyHKT 5 crathu 14).
ITomaraem, 4yTo Takue 00s3aTEILCTBA HE JOJKHBI BXOJUTHh B KPYT BEJICHUS JOKYMEHTA.

bnaropapro Bac.

Regional organization

European Union

The EU would like to request some clarifications regarding the ‘’mutual legal assistance and
international judicial cooperation’’ part:

Article 12:

We would like to know whether mutual legal assistance covers cooperation both in civil and
criminal matters, or just in criminal matters;

We would also like to request why this provision is combined with recognition and execution
of judgements.
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VIII.

Observer States

Palestine
Thank you Mr. Chair,

To ensure that all bilateral and multilateral trade and investment agreements are compatible
with both human rights and humanitarian law obligations, we suggest including a reference
to international humanitarian law throughout Article 14(5).

In Article 14(5)(a), we recommend strengthening the language to ensure that existing trade
and investment agreements comply with the provisions of the LBI and the principle of
primacy of human rights. In this regard we suggest that the para reads as follows: “...any
existing bilateral or multilateral agreements, including regional or sub-regional agreements,
on issues relevant to this (Legally Binding Instrument) and its protocols, including trade and
investment agreements, shall be interpreted and implemented in a manner that will not
undermine or limit their capacity to fulfil reviewed, adapted and implemented in
compliance with and in a manner that does not undermine their obligations under this
(Legally Binding Instrument) and its protocols, as well as other relevant human rights and
humanitarian law conventions and instruments.”

In Article 14(5)(b) should be amended to ensure that all bilateral and multilateral trade and
investment agreements are in line with human rights or humanitarian law obligations,
therefore we suggest the following: “Any new bilateral or multilateral trade and investment
agreements shall be compatible with the State Parties’ human rights and humanitarian law
obligations under this (Legally Binding Instrument) and its protocols, as well as other
relevant human rights and humanitarian law conventions and instruments.”

In order to compliment the changes suggested, we are with the view that a new paragraph
should be included. It will be Article 14(5)(c) bis and it would read: “To this effect, new
trade and investment agreements shall be designed, negotiated and concluded to fully
respect the State Parties’ human rights obligations under this (Legally Binding
Instrument) and its protocols, and related human rights and humanitarian law
conventions and instruments, through inter alia:

a. Undertaking human rights and sustainability impact assessments prior to signing and
ratification of the proposed agreement and periodically throughout their application
period, and ensuring these agreements are in accordance with the results of these
impact assessments; and

b. Ensuring the upholding of human rights in the context of business activities by parties
benefiting from trade and investment agreements.”

I thank you.

Article 15

States

Brazil
Thank you, Chair-rapporteur,

Under this agenda item, concerning the article 15 of the second revised draft, the Brazilian
delegation would like to make the following two remarks:

2. While we understand the other provisions of this LBI may imply financial implications to
public budget of states, we would appreciate having access to an estimation of the financial
impacts for the proposed institutional arrangements in article 15, including the functioning
of another human rights treaty-based committee, the organization of biannual Conference of
the Parties and the management of a Fund such as the one envisaged to support victims.

3. Apart from assessing the financial impacts for the proposed institutional arrangements in
Article 15, it would be important to evaluate if there is an actual need for a Committee and a
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Conference of State Parties, for this seems excessive to us. Given the nature of the LB, it
may not be necessary to provide for a burdensome and time consuming institutional
arrangement.

Thank you.

Chile
Gracias, Sefior presidente.

Sin que sea una posicion ya definida por Chile, quisiéramos manifestar nuestro
cuestionamiento a la pertinencia de crear un nuevo Comité para este instrumento, frente a la
opcion de que este sea implementado por una Conferencia de las Partes.

Ademas, respecto del Articulo 15.1.f, pensamos conveniente sefialar si la reeleccion de los
miembros se hara indefinidamente o por un nimero determinado de periodos.

Asimismo, pensamos que se debe establecer la periodicidad de la Conferencia de las Partes
en el articulo 15.5.

Muchas gracias.

China

XF 5 15 2RI PFL

AR ER BT — A KBS F AR LA B B L B, do7 e o ZE e, af
ITPERF IR BB . PRSI LA SRR, #E b HAh AR LW R 5 B
A ETiee, JF HAE G LTRSS X AR AR BRI . S BT i 2 B
B, MERABAA HAB ABCER AN ERRE K A S, 1AL TR 2%
Ecuador

Articulo 15. Disposiciones institucionales

El texto contempa el establecimiento de un Comité que estara compuesto, en principio, por
12 expertos. La eleccion de los miembros tendra lugar en la Conferencia de Estados parte.

El Comité debera establecer sus propias reglas de procedimiento. Los Estados parte deberan
presentar ante el Comité informes sobre las medidas que hayan adoptado para implementar
sus compromisos asumidos en virtud del 1JV.

El Comité tendra, entre otras, las siguientes funciones:

e Realizar observaciones generales y recomendaciones normativas sobre la interpretacion
e implementacion del 1JV.

e Considerar y proporcionar observaciones y recomendaciones sobre los informes
presentados por los Estados parte.

e Proporcionar apoyo a los Estados parte en la recopilacion y comunicacion de informacion
requerida para la implementacién de las disposiciones del 1JV.

Conferencia de los Estados parte

Se ha previsto que los Estados Parte se reunan periédicamente en una Conferencia a fin de
considerar cualquier asunto relacionado con la implementacion del 1JV. A mas tardar 6 meses
después de la entrada en vigor del 1JV, el Secretario General convocard a la Conferencia de
Estados parte.

Fondo internacional para victimas

Igualmente, se creard un Fondo Internacional para Victimas a fin de proporcionar asistencia
legal y financiera a las victimas. La Conferencia de Partes establecerd las disposiciones
pertinentes al funcionamiento del fondo.

Mexico

Articulo 15 sobre arreglos institucionales
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Muchas gracias, sefior Presidente.

e Se considera que el numeral 15.7 referente a la creaciéon de fondo internacional de
victimas es contradictorio con otros articulos del instrumento que establecen que
corresponde la persona fisica 0 moral cuyas actividades empresariales hubieran resultado
en un abuso a los derechos humanos, reparar a las victimas en los términos dispuestos por
las legislaciones nacionales. Asimismo, se prevén diversos inconvenientes operativos,
burocraticos y financieros que de crear dicha entidad.

Gracias, sefior Presidente.

Panama
Gracias Sefior Presidente,

En el punto que nos concierne, sélo tenemos algunos comentarios preliminares en relacion
al establecimiento de un Comité que se encargara de supervisar la implementacion de las
disposiciones de este instrumento juridicamente vinculante.

o Para mi delegacién, es importante que estemos atentos a los resultados del proceso de
examen de los 6rganos creados en virtud de los tratados de derechos humanos, el cual
debe concluir en 2020.

e Sin perjuicio de lo anterior, no tenemos ninguna observacion en cuanto al nimero de
expertos que integraran dicho Comité, pero si nos parece que en el parrafo 1, inciso b, se
deberia precisar el tipo de experticia que debe reunir los miembros de este nhuevo 6rgano
de tratado. El texto tiene un enfoque multidimensional y contempla el vinculo de los
derechos humanos con cuestiones ambientales y de salud, derechos laborables, desarrollo,
comercio, inversion, interaccion con el derecho internacional privado, entre otros. En
consecuencia, se requiere de un cuerpo multidisciplinario, tal como ocurre con el
Subcomité para la Prevencién de la Tortura y Otros Tratos o Penas Crueles, Inhumanos
o0 Degradantes.

e En el parrafo 2, se hace referencia a la obligacion de los Estados de presentar informes
periddicos sobre las medidas adoptadas para la implementacion del instrumento
juridicamente vinculante. Mas alla de las preocupaciones que podria generar la carga que
implica para los Estados presentar sus informes en virtud de los tratados de derechos
humanos que ha ratificado, el EPU y respuestas a los procedimientos especiales, sentimos
que este instrumento juridicamente vinculante tiene una particularidad, puesto que por un
lado abarca las obligaciones de los Estados, y por otro lado asigna deberes a las empresas.
El procedimiento de presentacién de informe debe tomar en cuenta esta peculiaridad.

e Enel parrafo 4, se podria valorar la posibilidad de incluir como funcion del Comité prestar
asistencia y asesoramiento técnico, especialmente en lo que se refiere al ejercicio de la
debida diligencia.

Muchas gracias.

Russian Federation

Crareal5 (Institutional Arrangements)

bnaronapio Bac, rocnioaun I[pencenarens,

Poccuiickas ~ nenmeranmst  coxaneer, YTO  IOJIOKEHUs — IPOEKTa,  Kacaroluecs
MHCTUTYLIMOHAIBHOTO ME€XaHU3Ma, KOTOPBI MMeeTcs B BHAY CO3JaTh I pealn3aluu
Oynyuei koHBeHIHH (CTaThs 15) He npeTepnenyu naMeHeHnid. @ynkuuu Komurera cBsA3aHbI
C MOHHUTOPHHI'OM peau3anuy OyAyIIero I0pUANYECKH 00s3bIBAIOIIEr0 JOKYMEHTa, B TOM
yyclIe MYyTEM PAaCCMOTPEHUS PETyNSPHBIX TOKJIAN0B FOCYAapCTB, MPEICTABICHHBIX Yepes3
I'encekperaps OOH. B mpaBouenoBeueckoil cdepe yke CyIIECTBYIOT MEXaHU3MBI,
JEATeNIbHOCTh ~ KOTOPBIX  MOTEHIMAIBHO  OyIeT TMepeKnuKkarbess ¢ QyHKOusMu
NPEAYyCMOTPEHHbIX B npoekre opraHoB (manpumep, IOHKTAJ, Komurer mo
HSKOHOMHUYECKUM, COLIMATIBHBIM U KyIbTypHBIM NpaBaM, Komuter OOH no npaBam uenoseka
u ap.). [lomaraem, 4To JUCKYCCHHM N0 JAaHHOMY «pa3Jeily» IPOeKTa JOKEH MPeecTBOBAaTh
NPEAMETHBIH M OOCTOSTENBHBIM aHaIM3 11e1eCO00pa3HOCTH CO3JaHMSI HOBBIX OpPIaHOB,
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BKJIO4Yas OLUCHKY 3aTparT OOH =na CO3a1aHHUC U obecrieueHue ACATCIbHOCTH TaKUX OPraHOB U
UX TOJIKHOCTHBIX JIMII.

B oTHomeHuu craTteu 15 BO3HUKAIOT U JAPYTUe Cepbe3HbIE BOMPOCH B YACTH YUPEIKIACHHUS
Komurera.

Bo-mepBbiX, MOpSAOK BhiOOpa wieHOB KomuTeTa He MO3BOJSET OOCCIEYUTh ydacTHe
MpencTaBuTesei OT KaXAOTO M3 FOCYIapCTB, YTO yCYIyOIAETCsI U TEM, YTO COCTAaB ATOTO
OpraHa OINpPEACNACTCST OONBIIMHCTBOM TOJOCOB OT MPUCYTCTBOBABIIMX HA 3aCeIaHUM
Koudepenuun rocyaapcte - cTopoH (myHkT 1 crateu 15). B 3T0il cBsi3M, B YacTHOCTH,
HETOHSITHO, KaK OyIeT peann30BbIBaThCS (QYHKIHS 110 BRIPAOOTKE HEKUX «HOPMATHBHBIX)
pPEKOMEHIAIMH IO TOJKOBAHHIO OYyIyIIero MOKYMEHTa, KOJIb CKOPO MPEACTaBHTEIH
OTACNBHBIX TOCYAAPCTB HE MOTYT IOJHOCTHIO Y4acTBOBAaTH B 3TOM Mpoiiecce. B cBete
W3JI0’KEHHOTO BHOBb OOpalllaeM BHHMaHHE Ha TO, YTO CAMHCTBEHHBIA CIOCOO MOOUTHCS
HHKJIFO3UBHOCTH MPOLIECCa TOIKOBAHUS - COBMECTHOE TOJIKOBAHUE TOCYAAPCTB - YIaCTHUKOB
OyIymiero HHCTpyMEHTA.

Bo-BTOpBIX, aneko uAyHIHA XapakTep UMeeT HopMa, Hajesstomast KoMUTET moiokeHUsIMH
110 U3JITaHUIO «HOPMATHUBHBIX PEKOMEHAAIMI O IOHUMAaHUU U pealin3aliu» KOHBEHIIUH, YTO
SIBIISICTCS BMEIIATEIILCTBOM B Chepy IPEPOraTHB FOCYIapCTB, B T.4. B BOIPOCAX TOJIKOBAHUS
W IPUMEHEHHS MEXXTYHAPOIHBIX I0TOBOPOB.

B a0l cBsi3M X0TeM OBl JIUIIB AOTIOJIHUTENIFHO OTMETHTh, KOMUTET Takke npeamnonaraeTcs
HAJICJIUTh MOJHOMOYUSIMU IO OLEHKE JOKIAaJOB IOCYAapCTB-yYaCTHUKOB O pealu3allu
KOHBEHILIUU U U3JAHUI0 PEKOMEHALUNU 110 pe3ysibTaTaM OLEHKU. BBUAY BBICOKOH cTEneHU
camocroarensHocTH  Komurera u mpeanmaraemoro (ImpoOJeMHOr0) MeXaHH3Ma ero
(opMHpPOBaHUs MMEETCs] BBICOKAsh BEPOATHOCTb, 4TO MexaHM3M KomwuTera MOXET OBITh
HCTIOJB30BaH B MOJUTHYECKUX IIETIAX, B T.4. AJIS TABJICHUS Ha OTIEIbHBIC TOCyIapCTRa.

Bonpoc co3manus MexayHapoaHoro (GoHIa IS KEPTB, MPHU3BAHHOTO OOECIEYUTH UM
MPaBOBYI © (UHAHCOBYIO TMOMICPKKY POCCHICKAs Jeleraiis paccCMaTpuBacT B
AHAJIOTMYHOM KITFOUE.

IIpenmerHass Ouckyccus IO 3TOMY «pasfieily» IIPOEKTa B OTCYTCTBHE Pa3bsICHEHUIL
pa3pabOTYMKOB OTHOCHTEIBHO MexaHu3Ma (opMupoBaHHMA Takoro (GoHma M ero mopsaka
¢byHKIMOHUPOBaHUs (00BbEM U IIEPUOJUYHOCTH B3HOCOB FOCYAAPCTB; Ha KAKUe HY Kbl Oy IyT
BBIJICNATECS CPEACTBA; KTO NMPHHUMAET pelleHHe 00 3TOM; KaKMM TpPeOOBAHMAM JOJKHBI
YIOBJICTBOPSTH 3asBUTEIH A IOJTYYEHHS IMOMOIIM U T.II.) BPSIA JIM IPEACTaBIAETCS
KOHCTPYKTHUBHOM.

bnaronapro Bac.

IX. Articles 16 — 24

A. States

1. Chile
Gracias, Sefior presidente.

Sobre el articulo 16, consideramos que el nivel actual de las obligaciones, tanto de monitoreo
de acciones preventivas como de poner a disposicion mecanismos de reparacion que implica
la propuesta de instrumento, implicara reformas legales y destinacién importante de recursos
para efectuar observancia.

Por lo mismo, es necesario considerar los plazos de implementacion y mayor flexibilidad en
el &mbito de cobertura, de forma tal de lograr compromisos ejecutables con gradualidad en
el tiempo.

2. Panama

Gracias Sefior Presidente,
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En relacion a los articulos que examinamos, por el momento mi delegacion sélo tiene una
observacion sobre el Articulo 16.

En el parrafo 2, se establece una obligacién para los Estados de presentar al Secretario
General copias de su legislacion nacional que dé efecto a las disposiciones del
instrumento juridicamente vinculante para que las publique. En Panamad, todas las leyes,
reglamentos y demas tiene caracter publico. Nos gustaria conocer el objetivo de este
parrafo, si lo que se busca es promover una mayor divulgacion de las legislaciones
nacionales o crear una base de dato.

En el parrafo 3, nos parece sumamente relevante que se refleje el impacto especifico que
tienen las actividades empresariales en zonas afectadas por conflictos, incluyendo la
violencia sexual y de género. No obstante, estas actividades también tienen un impacto
negativo en los derechos de los nifios. Desafortunadamente, en estos contextos es bastante
comun la explotacion de los nifios, ya sea como nifios soldados o en trabajos forzosos en
la extraccion de recursos naturales que son utilizados para financiar las hostilidades,
poniendo en peligro la vida, integridad y salud de los nifios. Por ello, sugerimos que al
final del parrafo se incluya “the use of child soldiers and the worst forms of child labour,
including forced and hazardous child labour”.

Art. 16.3. Special attention shall be undertaken in the cases of business activities in
conflict-affected areas including taking action to identify, prevent and mitigate the
human rights-related risks of these activities and business relationships and to assess
and address the heightened risks of abuses, paying special attention to both gender-
based and sexual violence, the use of child soldiers and the worst forms of child
labour, including forced and hazardous child labour.

En el parrafo 4, siendo consistentes con nuestros comentarios en segmentos anteriores,
sugerimos incluir a las personas afrodescendientes y los adultos mayores entre los grupos
que enfrentan un mayor riesgo de abusos de derechos humanos ocasionados por las
actividades empresariales y que por tanto requieren especial atencion.

Art.16.4. In implementing this (Legally Binding Instrument), State Parties shall address
the specific impacts of business activities on while giving special attention to those
facing heightened risks of human rights abuse within the context of business activities,
such as women, children, persons with disabilities, indigenous peoples, people of
African descent, older persons, migrants, refugees and internal displaced persons.

En el parrafo 5, preferimos que se haga referencia al derecho internacional general, ya
que con ello se abarcaria también el derecho internacional consuetudinario, ademas del
derecho internacional de los derechos humanos, el derecho internacional humanitario y
otras ramas relevantes.

Art. 16.5. The application and interpretation of these Articles shall be consistent with
international law, including international human rights law and international
humanitarian, law and shall be without any discrimination of any kind or on any
ground, without exception.

Muchas gracias.

Philippines

Thank you, Chair- Rapporteur.

The Philippines has the following comments and proposals:

On Article 16.4 on the groups or sectors facing heightened risks of human rights abuse in
the context of business entities, the Philippines suggests the Inclusioon the urban poor and
older persons as these groups experience increased vulnerabilities and susceptibility to
human rights abuses especially during episodes of disasters, calamities, and pandemic.

Further, recognizing that there are other sectors that might be affected in specific contexts,
we suggest inserting "'but not limited to" after "such as" and before™ women, children,
persons with disabilities" and so on.
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Thank you, Chair- Rapporteur.

Russian Federation
Cratbu 16-24
bnaronapro Bac, rocnogun Ilpeacenarens,

B oTHOLIEHNH 3aKITIOYUTENBHBIX MOJI0KEHUH MPOEKTa KOHBEHIIMU XOTENOCh OBl OTMETHTH,
YTO HauOoJee MPEANOYTHTEIHHBIM ObIIO OBl 3aKpeIUIeHHE TTOPsAKA Pa3pelIeHHs CIIOPOB MO
TOJKOBAaHMIO M pealu3alud OyAylmied KOHBEHIUHM WCKIIOYUTENBHO IIOCPEICTBOM
KOHCYJIbTAIllMi U neperoBopoB. Kpome Toro, ormMedaem, 4ro TpeOyeTcs JOMOJIHUTEIBHOE
pa3bsCHEHUE B OTHOLICHUU IPUMEHEHUS HOPM MEKAYHApOIHOT0 F'yMaHUTAapHOTO NpaBa AJs
TOJIKOBaHHS MON0KeHu# Oynyiueit KonBenuuu (myHKT 5 cTathu 16).

He yOexxneHsl Takxke B 11e1eCO00pa3HOCTH OTHECEHHS MUTPAHTOB K KAaTErOPHSM JIHIL,
MIOJIBEP)KEHHBIX MOBBIIICHHBIM PHUCKaM HapylIeHHs IpaB 4deioBeka (MyHKT 4 crtatbu 16
npoekta KoHBeHIMK). Kak npezacraensiercs, caMm 1o cede (hakT MUrpanuu (CMEHbI CTPaHBbI
MIPO’KMBAHU) €IlE HE CTAaBUT JAAHHBIX JIMI[ B 0CO00 YSI3BUMOE IOJIOKEHHE C TOYKU 3pEHUS
IpaB 4yeIOBeKa.

Bb3biBaeT BOMpoChl M MOPsIOK TrosiocoBaHus B KoHdepeHIMHM CTOPOH KOHBEHIIWH,
MIPEJOCTABIIAIONINN H3TUIIHIE NPEUMYIECTBA PETUOHAIBHBIM OPraHM3alUsAM (TaKUM Kak
EC), koTOpble aBTOMaTHUYECKH HAJEINAIOTCS BCEMH IOJIOCAMH CBOMX TOCYAApCTB-WICHOB,
YYacCTBYIOIIMX B KOHBEHIMH, 0€3 CIEepKMBAIOIIMX MEXaHM3MOB, TrapaHTHPOBABIIMX ObI
npaBa Ipyrux rocyaapcts (myHKT 3 crathu 19).

bnaronapro Bac.




