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I - The scope of Article 4 of the OPCAT
1. Article 4 contains two sub paragraphs which need to read consistently together and which places within the scope of the OPCAT any public or private custodial setting under the jurisdiction and control of the State party, where persons may be deprived of their liberty and are not permitted to leave, either by an order given by any judicial, administrative or other authority or at its instigation or with its consent or acquiescence. 
2. The preventive approach which underpins the OPCAT means that as expansive an interpretation as possible should be taken in order to maximise the preventive impact of the work of the NPM. 
3. The SPT therefore takes the view that any place in which a person is deprived of liberty (in the sense of not being free to leave), or where it considers that a person might be being deprived of their liberty, should fall within the scope of the OPCAT if it relates to a situation in which the State either exercises, or might be expected to exercise a regulatory function. In any situations, the NPM ought also to be mindful of the principle of proportionality when determining its priorities and the focus of its work.

II - Application of the Principle of Confidentiality in the work of NPM
1. The SPT has been asked by NPMs to clarify the application of the principle of confidentiality in the context of obligations which might be imposed on NPMs to disclose information which they obtain in the course of performing their functions.
2. The principle of confidentiality in relation to the work of the NPMs is outlined in Article 21(2) of the OPCAT. According to that Article, information collected by NPMs shall be privileged, and no personal data shall be published without the express consent of the person(s) concerned. The SPT believes that this obligation of NPM confidentiality under OPCAT should be given the widest possible interpretation in order to reflect the spirit of the Convention. 
3. The role of the NPM is to assist in the prevention of torture. The NPM is not an investigative body, and even where the institution which performs the functions of the NPM (or which is the designated as the NPM) has investigative functions, or has an obligation to report, when operating as an NPM under the OPCAT, the preventive nature of its work means that confidentiality should not be breached. 
4. Under the OPCAT, personal data protection extends to a wide range of persons including, but not limited to, persons deprived of their liberty, their families, lawyers, members of NGOs and state officials. Confidentiality of personal data shall remain privileged unless there is express consent to reveal the same. 
5. Should an NPM becomes aware of allegedly criminal activity, whether of torture, of related crimes, or other categories crimes, such alleged criminal activities may be reported, but unless there is express consent, personal data related to it shall be protected. That is to say, the obligation of confidentiality should not be construed as preventing NPMs from disseminating information provided that such information does not include personal data, unless there is express consent. Thus, for example, where information relating to systematic issues or crimes is gathered, its existence can be reported in general terms. However, particular care must be taken to assess whether the sharing of information relating to a particular situation or particular crime might inevitably lead to the disclosure of personal data or to the identification of a person who has not given express consent for their personal data to be revealed. In such cases the obligation of confidentiality prevails.
6. It is the view of the SPT that publishing personal data equates to the sharing of such information with a third party.
7. Wherever legislation requires the NPM or its officials to report crimes and/or share information, the principle of confidentiality as provided for in OPCAT, and as explained above, shall prevail.
 
III - Organisational issues regarding NPMs which form a part of an NHRI
Financial autonomy of the NPM with respect to the budget of the NHRI
1. The OPCAT is unequivocal on the need for the State party to allocate specific resources to NPM work (art. 18.1), so as to guarantee the operational independence of the NPM (CAT/OP/12/5 - para. 8). The SPT guidelines on NPMs, in para. 12, indicate explicitly that "the NPM should enjoy complete financial and operational autonomy when carrying out its functions under the Optional Protocol."
2. This implies that NPMs must be capable of acting independently, not only from the State but also from the NHRI. For that purpose, the State party should ensure a specific allocation of funds to the NPM.
3. A request for the NPM’s budget should be drafted by the NPM itself, on the basis of the NPM work plan, and submitted to the State authorities and/or legislative power separately from that of the NHRI. In case of a public hearing or audience in the National Assembly/Congress, the SPT is of the view that the Head of the NPM should present the draft budget and respond to any related questions. Once the budget is approved, decision-making regarding the use of NPM specific resources remains the prerogative of the NPM itself.
4. Needless to say, coordination between the NHRI and the NPM could be very beneficial and joint advocacy and awareness-raising campaigns could be envisaged in order to collect funds and explain the nature of the NPM and NHRI work, in particular the fact that the mandates of the NHRI and the NPM are complimentary.
The hierarchical status of the Head of the NPM in relation to the Ombudsperson/Head of the NHRI
5. This is a common challenge for many NHRIs assuming the NPM mandate. According to the OPCAT, there should be plurality and multi-disciplinarily in the NPM work. When the power is vested in one individual (i.e., an Ombudsperson), the above-mentioned requirements are by definition impossible. In order to guarantee the operational autonomy of the NPM and a "flat" relationship between the NHRI and the NPM, the SPT would recommend to place the NPM as a parallel structure at the level of the Head of NHRI and to abstain from situations where the NPM is placed under several Departments, which diminishes its visibility. 
6. Moreover, the SPT has encountered situations where placement of an NPM as a Section under, for instance, a legal Department, has jeopardized the independence of the NPM’s decision-making process (see the report of the SPT advisory visit to the NPM of Ecuador). Ultimately, the organizational chart should reflect OPCAT requirements, which specify that the NPM should have operational autonomy with regard to its resources, work plan, findings, recommendations and direct (and, if needed, confidential) contact with the SPT.
Templates of legislation where NHRIs were designated as NPMs
7. The SPT is of the view that there is no "one size fits all" legislation for States parties where NHRIs are designated as NPMs, as the legislation should take into account the idiosyncrasies of national realities. However, public SPT reports could be used and contact with similar NHRIs could be sought for the purpose of comparison.
Relationship between traditional functions of an NHRI and the preventive function of an NPM
8. The OPCAT and SPT guidelines foresee two different and separate structures serving two different mandates and preserving a level of autonomy.
9. While the NPM is charged with the core NPM functions, this does not preclude other departments or staff of the NHRI from contributing to its work, as that cooperation might lead to synergies and complementarity. For instance, the number of complaints received by the NHRI in relation to a specific place of detention may inform the work of the NPM. Similarly, the NPM could refer some cases to the NHRI for litigation or other action.
10. In order to strengthen NPM efficiency, it is important to ensure that all stakeholders, but in particular authorities and persons deprived of liberty, are aware of the NPM’s work and mandate. It is particularly important to ensure public understanding of the nature of NPM work and emphasize its preventive focus. The SPT has witnessed different strategies used by NPMs for that purpose, such as the conduct of public campaigns and development of an NPM webpage, NPM logo and NPM uniforms to be used during monitoring visits.
11. Another issue to take into account is the principle of confidentiality, which should be respected in NPM work. The decision to share information with NHRI staff belongs to the NPM, which should carefully consider the needs for this information on a case by case basis.
Opportunities of cooperation between the NPM and the SPT and support from the SPT
12. The SPT stands ready to provide advice and assistance, in particular via regular email contacts between the NPM and SPT focal point in charge of that State party. Moreover, it is to be noted that the SPT often participates in projects at the national level launched by other bodies specialized in prevention of torture, in particular at the initiative of civil society.
Best practices for NPM establishment
13. SPT public reports could also be considered as a translation into practice of its Guidelines on NPMs and as interpretations of OPCAT requirements with respect to NPMs. Moreover, at its 26th session, the SPT decided to create a section on its public webpage where it will compile some of its answers to queries from NPMs (on an anonymous basis), as a way to provide practical advice on NPM-related issues.

IV - Body searches and pat downs

1. The NPM Guidelines provide that ‘[t]he State should ensure that both the members of the NPM and its staff enjoy such privileges as are necessary for the independent exercise of other functions.’ Whilst it is accepted that essential basic security measures are to be complied with for the benefit of all concerned, it is equally important that those working for the NPM are not in any way restricted in their work or feel that they might be subject to any form of pressure. Routine body searches/pat downs contravene the spirit of the OPCAT. 

2. Members of the NPM and its staff should only be subject to or exempt from searches in the same manner as other authorities with similar or equal privileges and immunities as those granted to members of the NPM by OPCAT and ought to include freedom from routine searches of this nature.


V - NPMs and cross-border monitoring of persons in detention
1. Should a State party to the OPCAT (a sending State) enter into an arrangement under which those detained by that State are to be held in facilities located in a third State (a receiving State), the SPT considers that the sending State should ensure that such an agreement provides for its National Preventive Mechanism having the legal, and practical, capacity to visit those detainees in accordance with the provisions of the OPCAT and the SPTs Guidelines on NPMs.
2. After undertaking such visits, the NPM of the sending State should be able to present its recommendations and enter into a preventive dialogue with the authorities of both the sending and receiving State. The agreement entered into between the sending and receiving states should provide for this and permit the variation of its terms in the light of the recommendations made.
3. In addition to the above, the NPM of the receiving state will also have the capacity to visit those in detention on the basis of such agreements, as a natural consequence of its general right to visit all those deprived of their liberty on the basis of public authority and under the jurisdiction and control of the State Party.
4. After undertaking such visits, the NPM of the receiving State should be able to present its recommendations and enter into a preventive dialogue with the authorities of both the receiving and sending State. The agreement entered into between the receiving and sending States should provide for this and permit the variation of its terms in the light of the recommendations made.
5. The NPMs of the sending and receiving State should liaise regarding the conduct of such visits, and should consider undertaking joint visits in such circumstances and, where possible, to make joint recommendations.
6. The recommendations made ought to reflect the established approaches of the NPMs in question, which themselves will reflect the approach of the SPT as well as of other international standards. In cases where there is a difference of approach and expectation, the higher expectations will be applicable to those detained on the basis of such agreements as a reflection of the overarching principles of prevention.
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