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Report of the Special Rapporteur on the rights of indigenous peoples, 6 July 2012 (A/HRC/21/47)

IV.    Report on progress in the study of the rights of indigenous peoples in relation to extractive industries

34. In his previous report to the Human Rights Council, the Special Rapporteur underlined that natural resource extraction and development on or near indigenous territories had become one of the foremost concerns of indigenous peoples worldwide, and possibly also the most pervasive source of the challenges to the full exercise of their rights (A/HRC/18/35, para. 57). He expressed his intention to include a focus on the issue as part of his workplan for the remainder of his mandate, with the objective of helping to clarify and make operational the relevant international standards. 


A.
Activities related to the study

35. Over the past year, the Special Rapporteur engaged in consultations with representatives of indigenous peoples, Governments and transnational corporations to obtain their perspectives on the various dimensions of the issue of extractive and other major development operations affecting indigenous peoples. Concerns about extractive and other resource development industries were repeatedly raised by indigenous peoples in the context of the Special Rapporteur’s official visits to Argentina, Costa Rica and the United States. The Special Rapporteur had the occasion to examine cases of mining, the extraction of hydrocarbon resources and hydroelectric power development, and to discuss those cases with both Government agents and the representatives of affected indigenous communities. 

36. In addition, the Special Rapporteur exchanged information on cases of extractive industries with representatives of indigenous peoples, Governments and transnational corporations in the context of the communications procedure (see paras. 15-17). Also relevant to his studies of extractive industries were his discussions with representatives of indigenous peoples and Government actors in Brazil and Peru in the context of developing laws or regulations for consultations procedures (see para. 10). 

37. The Special Rapporteur further engaged with relevant actors regarding extractive industries through his participation in conferences and meetings in Norway, Spain, Sweden and the United Kingdom of Great Britain and Northern Ireland. In October 2011, he participated in a conference with the theme “A dangerous business: the human cost of advocating against environmental degradation and land rights violations”, organized by Peace Brigades International and other non-governmental organizations. The conference, which took place in London, brought together representatives of civil society, the Government of the United Kingdom and transnational corporations based in the United Kingdom to discuss the impacts of extractive industries on the human rights of indigenous peoples and other local communities and the challenges faced by human rights defenders in that context. The Special Rapporteur gave a keynote speech in which he emphasized the need to build the negotiating capacity of indigenous peoples in order for them to be able to overcome power disparities and effectively engage in consultation procedures involving proposed extractive activities on or near their territories. While in London, the Special Rapporteur held informal meetings with representatives of the Government of the United Kingdom, Members of Parliament and representatives of civil society organizations to gather information and views on official policies and legislation concerning the impact of transnational companies based in the United Kingdom on indigenous peoples around the world. 

38. In February 2012, the Special Rapporteur also participated in and gave a keynote speech at a conference on indigenous peoples, corporations and the environment, which was held in Kirkenes, Norway, and organized by the Working Group of Indigenous Peoples of the Barents Euro-Arctic Council and the Barents Regional Council, a consultative body comprising representatives of the Nenets, Sami and Vepsian peoples within the Barents region in the northern parts of Finland, Norway and the Russian Federation. The conference featured presentations by representatives of indigenous peoples, Governments and industry about the implications for indigenous peoples of strategies and proposals for new natural resources extractive activities in the Barents region. In his keynote speech, the Special Rapporteur emphasized that there was a need to implement a new development model in which indigenous peoples would have the opportunity to be genuine partners, in particular in the context of natural resource extractive activities taking place in or near their traditional territories. 

39. In April 2012, the Special Rapporteur visited Madrid to meet representatives of the Government of Spain, members of the Congress of Deputies, business enterprises and non- governmental organizations in relation to the impact of transnational companies based in Spain on the rights of indigenous peoples around the world, in particular in Latin America where such companies have a significant presence. The visit, which was facilitated by the Government of Spain and Almáciga, a non-governmental organization, allowed the Special Rapporteur to gather information and views on programmes and policies of the Government and business enterprises in relation to indigenous peoples’ human rights. 

40. The Special Rapporteur was in Jokkmokk, Sweden, in June 2012, where he participated in a conference on mining and other natural resource extraction in Sápmi, the Sami territory that traverses the northern parts of Finland, Norway, the Russian Federation and Sweden. The conference, which was organized by the National Association of Swedish Sami, afforded him an opportunity to listen to the concerns of Sami representatives, in particular with regard to the impacts of extractive industries on Sami reindeer herding, and to hear the perspectives of Government and industry representatives. In his presentation, the Special Rapporteur emphasized that there was a need for effective domestic legislation, along with corporate social responsibility policies, to protect indigenous peoples’ rights in the context of proposed or existing extractive activities. 

41. At the time of writing the present report, the Special Rapporteur was finalizing plans to engage in consultations in Australia with representatives of indigenous peoples, federal and state Governments and companies based in Australia about the activities of those companies, both in Australia and abroad. These consultations, which are scheduled to be held in August 2012, are being planned by the National Congress of Australia’s First Peoples, in cooperation with representatives of companies. 

           B.    Cooperation with the Expert Mechanism

42. After the Special Rapporteur finalized his previous report to the Human Rights Council, in which he stated his intention to devote special attention to the issue of extractive industries during the remainder of his mandate, with a view towards possibly developing guidelines on the subject, at its fourth session, in July 2011, the Expert Mechanism on the Rights of Indigenous Peoples announced that it would also focus on the issue as part of its follow-up to its thematic study on the right of indigenous peoples to participate in decisions affecting them. The Special Rapporteur met the Expert Mechanism at its fourth session to discuss its anticipated thematic work on extractive industries, and later discussed that work with members of the Expert Mechanism as it proceeded. 

43. The Expert Mechanism has recently proposed to the Special Rapporteur to jointly develop guidelines to implement the rights of indigenous peoples in the context of extractive industries, and the Special Rapporteur will be discussing this proposal with the Expert Mechanism at its fifth session, in July 2012. 

44. The Special Rapporteur intends to continue to examine the issue of extractive industries during the remainder of his mandate, in coordination with the Expert Mechanism. He anticipates including, in a subsequent report to the Council, elements of good practices on the basis of his examination of experiences around the world. Depending upon the further work of the Expert Mechanism on the issue, he may also develop or contribute to the development of relevant guidelines, as suggested in his previous report to the Council. 


C.
Observations relevant to contributing to shared understanding about relevant international standards and their application
45. In anticipation of his further work on the issue of extractive industries in coordination with the Expert Mechanism, the Special Rapporteur considers it useful to provide observations that draw on his engagement with relevant actors in this regard. As indicated in his previous report to the Council, a significant barrier to the effective protection of indigenous peoples’ rights in the context of natural resource extraction and development affecting them is the existence of conflicting points of view about the practical implications of international standards affirming the rights of these peoples, and about the kind of measures required to fulfil the responsibilities of States, corporate actors and indigenous peoples themselves (A/HRC/18/35, para. 85). Such conflicting points of view have continued to be apparent as the Special Rapporteur has continued his examination of indigenous peoples’ concerns relating to extractive industries. 

46. In the remainder of the present report, the Special Rapporteur provides observations aimed at contributing to a shared understanding about the relevant standards and their practical implications. The effort is to help to forge a conceptual approach for discerning international standards relating to resource extraction and development projects that affect indigenous peoples, an approach aimed at practical outcomes that fully respect the rights of indigenous peoples. The following observations build upon the Special Rapporteur’s previous examinations of the duty of States to consult indigenous peoples on decisions affecting them (see A/HRC/12/34) and the issue of corporate responsibility to respect human rights (see A/HRC/15/37). These observations also take into account and seek to complement the recent report of the Expert Mechanism (A/HRC/EMRIP/2011/2). 

1. Need for an approach that comprehensively takes account of the rights that may be affected by extractive operations
47. A common point of departure for examining the issue of extractive industries affecting indigenous peoples is discussion about the meaning of the principles of consultation and free, prior and informed consent that are articulated in international instruments and the jurisprudence of international bodies. This discussion has become highly contentious, with conflicting points of view about the scope of the duty of States to consult indigenous peoples and about the need to obtain their consent to extractive projects that may affect them. 

48. The Special Rapporteur is of the view that the pre-eminent focus on consultation and consent is blurring understanding about the relevant human rights framework by which to discern the conditions under which extractive industries may legitimately operate within or near indigenous territories. It is simply misguided to tend to reduce examination of the rights of indigenous peoples in the context of resource development projects to examination of the contours of a right to be consulted or a right to free, prior and informed consent. To be sure, understanding the contours of the principles of consultation and consent is of critical importance. Arriving at such understanding cannot be adequately achieved by framing the discussion within these principles alone, however. 

49. A better approach appreciates, first, that neither consultation nor consent is an end in itself, nor are consultation and consent stand-alone rights. As instructed by the Inter- American Court of Human Rights in Saramaka v. Suriname,1 principles of consultation and consent together constitute a special standard that safeguards and functions as a means for the exercise of indigenous peoples’ substantive rights. It is a standard that supplements and helps effectuate substantive rights, including the right to property, which was the focus of the Court’s judgement in that case, and other rights that may be implicated in natural resource development and extraction. 

50. The primary substantive rights of indigenous peoples that may be implicated in natural resource development and extraction, as has been extensively documented include, in particular, rights to property, culture, religion, and non-discrimination in relation to lands, territories and natural resources, including sacred places and objects; rights to health and physical well-being in relation to a clean and healthy environment; and rights to set and pursue their own priorities for development, including development of natural resources, as part of their fundamental right to self-determination. These rights are grounded in multiple international instruments, including binding multilateral human rights treaties that have been widely ratified, and are articulated in the United Nations Declaration on the Rights of Indigenous Peoples.2 

51. By their very nature, the rights that are potentially affected by natural resource extraction entail autonomy of decision-making in their exercise. This is especially obvious with regard to the rights to set development priorities and to property, but it is also true of the other rights. Accordingly, the consultation and consent standard that applies specifically to indigenous peoples is a means of effectuating these rights, and is further justified by the generally marginalized character of indigenous peoples in the political sphere, but it is a standard that certainly does not represent the full scope of these rights (A/HRC/18/35, para. 82). 

52. Furthermore, it is important to comprehend that the consultation and consent standard is not the only safeguard against measures that may affect indigenous peoples’ rights over their lands, territories and natural resources, among others. Such additional safeguards include but are not limited to the undertaking of prior impact assessments that provide adequate attention to the full range of indigenous peoples’ rights, the establishment of mitigation measures to avoid or minimize impacts on the exercise of those rights, benefit-sharing and compensation for impacts in accordance with relevant international standards.3 All these safeguards, including the State’s duty to consult, are specific expressions of a precautionary approach that should guide decision-making about any measure that may affect rights over lands and resources and other rights that are instrumental to the survival of indigenous peoples. 

53. Consultation and consent and related safeguards are instrumental to securing indigenous peoples’ rights in the face of extractive industries that operate or seek to operate on or near their territories, but understanding the reach of those underlying substantive rights and the potential impacts on those rights must be a starting point for solving the many questions that arise in this context. 

2. Duty of States to protect and the responsibility of corporations to respect the human rights of indigenous peoples in relation to extractive activities
54. The Special Rapporteur has observed a high level of acceptance by States and  transnational business enterprises of the “protect, respect and remedy” framework that is  incorporated into the Guiding Principles on Business and Human Rights (A/HRC/17/31, annex) that were endorsed by the Human Rights Council in 2011 in its resolution 17/4. The Guiding Principles affirm the well-established maxim of international law that States have a duty to protect human rights, including against abuses by business enterprises and other third parties, through appropriate policies, regulation and adjudication. The second pillar of the Guiding Principles is the responsibility of corporations to respect human rights by acting with due diligence to avoid infringing or contributing to the infringement of human rights. The third is the need for effective remedies to redress violations when they occur. 

55. While the Special Rapporteur has observed a high level of acceptance of the Guiding Principles and their “protect, respect and remedy” framework, he has also noted ambiguity among Government and corporate actors about the extent to or manner in which the Guiding Principles relate to the standards of human rights that specifically concern indigenous peoples. This ambiguity should be dispelled in favour of a clear understanding that the Guiding Principles apply to advance the specific rights of indigenous peoples in the same way as they advance human rights more generally, when those rights are affected or potentially affected by business activities, including extractive industries. There is no sound reason to exclude the human rights standards that apply specifically to indigenous peoples from the application of the Guiding Principles, and to do so would be contrary to the injunction, found among the Guiding Principles’ introductory paragraphs, that they should be applied “in a non-discriminatory manner”, with particular attention to the rights and needs of groups that are vulnerable or marginalized. 

56. The Special Rapporteur notes that the Expert Mechanism, in its recent follow-up report on indigenous peoples and the right to participate in decision-making (A/HRC/EMRIP/2011/2), discussed the relationship between the Guiding Principles and the rights of indigenous peoples. The Special Rapporteur joins the Expert Mechanism in affirming that all the Guiding Principles are to be applied specifically to indigenous peoples with due regard to the relevant international standards, and he urges all concerned to take account of the Expert Mechanism’s exposition of the particular implications of the Guiding Principles in the context of extractive industries operating or seeking to operate within or near indigenous territories (A/HRC/EMRIP/2011/2, paras. 26-28). 

57. It bears reiterating here that the State’s protective role in the context of extractive industries entails ensuring a regulatory framework that fully recognizes indigenous peoples’ rights over lands and natural resources and other rights that may be affected by extractive operations; that mandates respect for those rights both in all relevant State administrative decision-making and in corporate behaviour; and that provides effective sanctions and remedies when those rights are infringed either by Governments or corporate actors. Such a regulatory framework requires legislation or regulations that incorporate international standards of indigenous rights and that make them operational through the various components of State administration that govern land tenure, mining, oil, gas and other natural resource extraction or development. 

58. The Special Rapporteur regrets that he has found, across the globe, deficient regulatory frameworks such that in many respects indigenous peoples’ rights remain inadequately protected, and in all too many cases entirely unprotected, in the face of extractive industries. Major legislative and administrative reforms are needed in virtually all countries in which indigenous peoples live to adequately define and protect their rights over lands and resources and other rights that may be affected by extractive industries. Yet at the same time and in the same countries in which this need persists, extractive industries are permitted to encroach upon indigenous habitats, a situation that the Special Rapporteur finds alarming and in need of urgent attention. 

59. For their part, business enterprises have a responsibility to respect human rights, including the rights of indigenous peoples, and this responsibility is independent of the State duty to protect. In referring to the human rights that corporations are responsible for respecting, principle 12 of the Guiding Principles states that these include, “at a minimum”, those rights specified in the International Bill of Human Rights and the International Labour Organization’s Fundamental Principles and Rights at Work, while the commentary to principle 12 clarifies that, when applicable, other human rights instruments, such as those applying to particular groups, including indigenous peoples, should inform the corporate responsibility to respect human rights. It is therefore evident, especially in the light of the mandate to apply the Guiding Principles in a non-discriminatory manner (see para. 55), that the rights that corporations should respect include the rights of indigenous peoples as set forth in the United Nations Declaration on the Rights of Indigenous Peoples and in other sources. 

60. The commentary to principle 11 of the Guiding Principles also clarifies that the corporate responsibility to respect human rights “exists independently of States’ abilities and/or willingness to fulfil their own human rights obligations, and does not diminish those obligations. And it exists over and above compliance with national laws and regulations protecting human rights.” 

61. This independence of responsibility notwithstanding, the Special Rapporteur has learned of numerous instances in which business enterprises engaged in extractive industries do not go further than compliance with domestic laws or regulations, regardless of the ineffectiveness of those laws and regulations for the protection of indigenous rights. Corporate attitudes that regard compliance with domestic laws or regulation as sufficient should give way to understanding that fulfilment of the responsibility to respect human rights often entails due diligence beyond compliance with domestic law. Due diligence requires, instead, ensuring that corporate behaviour does not infringe or contribute to the infringement of the rights of indigenous peoples that are internationally recognized, regardless of the reach of domestic laws. A discussion of particular aspects of corporate due diligence with regard to indigenous rights can be found in the Special Rapporteur’s report to the Human Rights Council at its fifteenth session (A/HRC/15/37, para. 46).

3.
Consultation and consent in relation to the State duty to protect and the corporate responsibility to respect

62. As stated in paragraphs 47 to 53, principles of consultation and consent function to safeguard indigenous peoples’ rights when natural resource extraction may affect those rights, along with other safeguard mechanisms, including impact assessments, mitigation measures and compensation or benefit-sharing. The consultation and consent safeguard, just as the other safeguards, is part of the State duty to protect indigenous peoples’ rights in the context of extractive industries, which finds expression in article 32 (2) of the United Nations Declaration on the Rights of Indigenous Peoples in the following terms: 

States shall consult and cooperate in good faith with the indigenous peoples concerned through their own representative institutions in order to obtain their free and informed consent prior to the approval of any project affecting their lands or territories and other resources, particularly in connection with the development, utilization or exploitation of mineral, water or other resources. 

63. The Special Rapporteur has devoted considerable attention to the duty of States to consult indigenous peoples in previous reports to the Human Rights Council, reports in which he identified the various international treaties and other sources (including the Declaration) grounding the duty to consult and in which he sought to clarify the justification, scope and minimum requirements of consultation procedures (see, for example, A/HRC/12/34; A/HRC/12/34/Add.6, paras. 15-41; and A/HRC/15/37, paras. 60- 70). 

64. Given its character as a standard to safeguard indigenous peoples’ rights, the specific requirements of the duty to consult and the objective of obtaining consent, in any given situation in which extractive operations are proposed, are a function of the rights implicated and the potential impacts upon them. Accordingly, a focus on the rights implicated, as urged in paragraphs 49 and 50, is an indispensible starting point for devising appropriate consultation and consent procedures. The particular indigenous peoples or communities that are to be consulted are those that are the bearers of the potentially affected rights, the consultation procedures are to be devised to identify and address the potential impacts on the rights, and consent is to be sought for those impacts under terms that are protective and respectful of the rights. 

65. As established by the Inter-American Court of Human Rights, consistent with the United Nations Declaration on the Rights of Indigenous peoples and other sources, where the rights implicated are essential to the survival of indigenous groups as distinct peoples and the foreseen impacts on the exercise of the rights are significant, indigenous consent to the impacts is required, beyond simply being an objective of consultations.4 It is generally understood that indigenous peoples’ rights over lands and resources in accordance with customary tenure are necessary to their survival. Accordingly, indigenous consent is presumptively a requirement for those aspects of any extractive operation that takes place within the officially recognized or customary land use areas of indigenous peoples, or that has a direct bearing on areas of cultural significance, in particular sacred places, or on natural resources that are traditionally used by indigenous peoples in ways that are important to their survival. Even if consent is not strictly required, other safeguards apply and any impact that imposes a restriction on indigenous rights must, at a minimum, comply with standards of necessity and proportionality with regard to a valid public purpose, as generally required by international human rights law when restrictions on human rights are permissible.5 

66. Consultation procedures regarding proposed extractive operations are channels through which indigenous peoples can actively contribute to the prior assessment of all potential impacts of the proposed activity, including whether and to what extent their substantive human rights and interests may be affected. In addition, consultation procedures are crucial to the search for less harmful alternatives or in the definition of mitigation measures. Consultations should also be, ideally, mechanisms by which indigenous peoples can ensure that they are able to set their own priorities and strategies for development and advance the enjoyment of their human rights. 

67. For them to serve as true avenues for dialogue and negotiation, consultation procedures should tackle existing power imbalances by establishing mechanisms for sharing information and adequate negotiation capacity on the indigenous peoples’ side. Playing a genuine protective role, States should facilitate such mechanisms, which may require the involvement of State actors other than those directly involved in the project or the inclusion of external advisers. In fulfilling their responsibility to respect the rights of the indigenous communities, private companies that are the proponents of extractive projects should, on their part, defer to indigenous decision-making processes without attempting to influence or manipulate the consultation process. Only if these conditions are met can any agreement with indigenous peoples be considered to be the result of genuinely free and informed consultations. 

68. If consent is obtained, it should be upon equitable and fair agreed-upon terms, including terms for compensation, mitigation measures and benefit-sharing in proportion to the impact on the affected indigenous party’s rights. In addition, terms for a long-term sustainable relationship should be established with the corporation or other enterprise that is the operator of the extractive project. This implies new business models involving genuine partnerships, in keeping with indigenous peoples’ right to set their own priorities for development (see paras. 72-76). 

69. The duty to consult is one that rests with the State in accordance with its protective role. For its part, a business enterprise that seeks to operate extractive industries affecting indigenous peoples has the independent responsibility to ensure that adequate consultation procedures have been undertaken and indigenous consent obtained for impacts on indigenous rights under equitable terms, to the extent required by international standards. 

70. The Special Rapporteur has observed that in many instances corporations approach and seek to negotiate directly with indigenous peoples about proposed extractive activities that may affect them. Such initiatives in principle are not incompatible with international human rights standards, and indigenous peoples are free, by virtue of their right to self- determination, to enter into negotiations directly with companies if they so wish. Direct negotiations between companies and indigenous peoples may be the most efficient and desirable way of arriving at agreed-upon arrangements for the extraction of natural resources within or near indigenous territories that are fully respectful of indigenous peoples’ rights, and they may provide indigenous peoples with opportunities to pursue their own development priorities. 

71. Corporations must, however, exercise due diligence to mitigate power imbalances and avoid outcomes that are not compliant with human rights standards, and States must act to protect against such power imbalances and ensure the adequacy of any agreements. Because of the significant disparities in power, negotiating capacity and access to information that typically exist between corporations and indigenous peoples, the protective role of the State is especially important in this context. This duty to protect includes providing for appropriate grievance mechanisms.
3. Towards new models of development for resource extraction
72. The above analysis suggests that extractive industries can legitimately operate within or near indigenous territories if specific measures of State protection and corporate respect for indigenous peoples’ rights are taken. The Special Rapporteur is aware, however, that across the globe indigenous peoples are continuing to resist extractive industry operations that may affect them. In many cases, they tend even to resist entering into consultations over proposed extractive and other natural resource development activity for fear of being forced down a path of acceptance of extractive activities that from the outset they do not want near them. In instances in which such resistance persists, it will be problematic for extractive industries to operate, even if only because of the practical consequences that derive from a lack of social licence. 

73. The resistance of indigenous peoples to extractive industries is understandable, given the multiple human rights violations and instances of environmental devastation that indigenous peoples have suffered because of extractive operations, as discussed by the Special Rapporteur in his report to the Council in 2011. On top of this history of wrongs at the hands of extractive industries are the continuing lack of effective State laws, regulations and administrative practices to recognize and protect indigenous peoples’ rights, and the lack of demonstrated corporate responsibility to respect those rights as a matter of course (see paras. 57-61). Initial steps towards enhancing the possibilities of extractive industries in or near indigenous territories involve addressing these deficiencies. 

74. In the view of the Special Rapporteur, however, a more fundamental problem persists: the model of natural resource extraction that is being promoted by corporations and States for the development and extraction of natural resources within indigenous habitats. It is a model in which the initial plans for exploration and extraction of natural resources are developed by the corporation, with perhaps some involvement by the State, but with little or no involvement of the affected indigenous community or people. The corporation controls the extractive operation and takes the resources and profits from it, with the State gaining royalties or taxes, and indigenous peoples at best being offered benefits in the form of jobs or community development projects that typically pale in economic value in comparison to the profits gained by the corporation. It is a model of colonial overtones, in which indigenous peoples see their territories again encroached upon by outsiders who control aspects of their habitats and take from them, even when done with the promise of corporate social responsibility. 

75. The Special Rapporteur believes that new and different models and business practices for natural resource extraction need to be examined, models that are more conducive to indigenous peoples’ self-determination and their right to pursue their own priorities of development. Such models could include genuine partnership arrangements between indigenous peoples and corporations, in which the indigenous part has a significant or even controlling share in the ownership and management of the partnership, or models in which indigenous peoples develop their own extractive business enterprises. 

76. The Special Rapporteur is aware that, in several places, indigenous peoples have in fact developed such partnership arrangements or their own extractive operations. On the other hand, some indigenous peoples may under no circumstances want to see natural resources extracted from their traditional habitats on an industrial scale. If self- determination means anything, however, it means the right to choose – and not simply a binary choice between an existing model of resource extraction that is unattractive or no extraction at all. In his future work on extractive industries, the Special Rapporteur plans to examine various models of natural resource extraction in which indigenous peoples have greater control and benefits than is typically the case under the standard corporate model, drawing on a review of the experiences of indigenous peoples in various locations. 


V.   Conclusions

            C.    Extractive industries

79. The common focus on consultation and free, prior and informed consent as a point of departure for discussing the issue of extractive industries in relation to indigenous peoples is blurring understanding of the relevant human rights framework by which to understand the issue. A better approach is first to consider the primary substantive rights of indigenous peoples that may be implicated in natural resource extraction. These include, in particular, rights to property, culture, religion, health, physical well-being and to set and pursue their own priorities for development, as part of their fundamental right to self-determination. 

80. In this connection, consultation and free, prior and informed consent are best conceptualized as safeguards against measures that may affect indigenous peoples’ rights. Other such safeguards include but are not limited to carrying out prior impact assessments, the establishment of mitigation measures, benefit-sharing and compensation for any impacts, in accordance with international standards. 

81. The “protect, respect and remedy” framework, which is incorporated into the Guiding Principles on Business and Human Rights, should apply to advance the specific rights of indigenous peoples in the same way as it applies to advance human rights more generally, when those rights are affected or potentially affected by business activities, including extractive industries. 

82. In this connection, the State’s protective role in the context of extractive industries entails ensuring a regulatory framework that fully recognizes indigenous peoples’ rights over lands and natural resources and other rights that may be affected by extractive operations; that mandates respect for those rights both in all relevant State administrative decision-making and in corporate behaviour; and that provides effective sanctions and remedies when those rights are infringed either by Governments or by corporate actors. 

83. For their part, business enterprises have a responsibility to respect human rights, including the rights of indigenous peoples. The corporate responsibility to respect human rights exists independently of States’ ability or willingness to fulfil their own human rights obligations, and it exists over and above compliance with national laws and regulations protecting human rights. Businesses must carry out due diligence to ensure that their activities do not infringe or contribute to the infringement of the rights of indigenous peoples that are internationally recognized, regardless of the reach of domestic laws. 

84. A focus on the rights implicated in the context of a specific extractive or development project is an indispensible starting point for devising appropriate consultation and consent procedures, in the exercise of the State duty to protect and corporate responsibility to respect human rights. The particular indigenous peoples or communities that are to be consulted are those that hold the potentially affected rights, the consultation procedures are to be devised to identify and address the potential impacts on the rights, and consent is to be sought for those impacts under terms that are protective and respectful of the rights. 

85. Where the rights implicated are essential to the survival of indigenous groups and foreseen impacts on the rights are significant, indigenous consent to those impacts is required, beyond simply being an objective of consultations. It is generally understood that indigenous peoples’ rights over lands and resources in accordance with customary tenure are necessary to their survival. Accordingly, indigenous consent is presumptively a requirement for those aspects of any extractive project taking place within the officially recognized or customary land use areas of indigenous peoples, or that otherwise affect resources that are important to their survival. 

86. Lastly, there is a fundamental problem with the current model of natural resource extraction in which the plans are developed by the corporation, with perhaps some involvement by the State, but with little or no involvement of the affected indigenous community or people, and in which the corporation is in control of the extractive operation and is the primary beneficiary of it. 

87. The Special Rapporteur is convinced that new and different models and business practices for natural resource extraction need to be examined, models that are more conducive to indigenous peoples’ self-determination and their right to pursue their own priorities for development. In his future work on extractive industries, the Special Rapporteur plans to examine various models of natural resource extraction in which indigenous peoples have greater control and benefits than is typically the case under the standard corporate model, drawing on a review of the experiences of indigenous peoples in various locations.
_____________

Report of the Special Rapporteur on the rights of indigenous peoples, 11 July 2011 (A/HRC/18/35) 

       
III.    Extractive industries operating within or near indigenous territories 

22. The impact of extractive industries on indigenous peoples is a subject of special concern to the Special Rapporteur. In several country-specific5 and special reports,6 and in his review of particular cases,7 he has examined various situations in which mining, forestry, oil and natural gas extraction and hydroelectric projects have affected the lives of indigenous peoples. Also, as noted above, the Special Rapporteur’s previous thematic studies have focused on the duty of States to consult indigenous peoples and corporate responsibility, issues that invariably arise when extractive industries operate or seek to operate on or near indigenous territories. 

23. In 2003, in his report to the Commission on Human Rights, the previous mandate holder examined issues associated with large-scale development projects, raising concern about the long-term effects of a certain pattern of development that entails major violations of the collective cultural, social, environmental and economic rights of indigenous peoples within the framework of the globalized market economy.8 

24. Since then, numerous developments have taken place in this area. In 2007, the discussion and adoption by the General Assembly of the United Nations Declaration on the Rights of Indigenous Peoples contributed to a greater awareness about the human rights implications for indigenous peoples of natural resource extraction and other development projects. Following the revision of World Bank policy on indigenous peoples in 2005, several international and regional financial institutions have developed their own policies and guidelines regarding public or private projects affecting indigenous peoples.9 Among the latest of these developments, in May 2011, OECD updated its Guidelines for Multinational Enterprises to strengthen standards for corporations in the field of international human rights, including those pertaining to indigenous peoples. Also, the International Financial Corporation has undertaken a revision of its performance standard on indigenous peoples, a process to which the Special Rapporteur contributed (see paragraph 14 above). 

25. The work of the Special Representative of the Secretary-General on human rights and transnational corporations and other business enterprises, which has led to the development of the “Protect, Respect and Remedy” framework and the principles for its implementation, has further contributed to raising the awareness of the impact of business operations on human rights. The framework and principles, which were endorsed by the Human Rights Council in its resolution 17/4, provide further grounding for advancing in the operationalization of indigenous peoples’ rights in the context of business operations. 

26. 
Extractive industry activities generate effects that often infringe upon indigenous peoples’ rights; public agencies and private business enterprises involved in the extraction or development of natural resources, in both developing and developed countries, have contributed to these effects. Notably, some Governments have attempted to mitigate the negative effects of extractive operations, yet human rights continue to be violated as a result of an increasing demand for resources and energy. The Special Rapporteur considers the ever-expanding operations of extractive industries to be a pressing issue for indigenous peoples on a global scale. He therefore aims to contribute to efforts to clarify and resolve the problems arising from extractive industries in relation to indigenous peoples. 

   A.    Review of responses to the Special Rapporteur’s questionnaire 

27. On 31 March 2011, the Special Rapporteur distributed a questionnaire in order to collect and understand views, concerns and recommendations relating to extractive industries operating on or near indigenous territories. The initiative was received favourably, generating a large number of responses from Governments, indigenous peoples, corporations and members of civil society. Academic experts and members of indigenous communities acting in their individual capacities also made valuable contributions to the study. 

28. The Special Rapporteur cordially thanks all contributors for their detailed responses to the questionnaire and appreciates their support for his efforts to fulfil his mandate to examine ways and means of overcoming existing obstacles to the full and effective protection of the rights of indigenous peoples and to identify, exchange and promote best practices. 

29. The sections below contain an overview of the main issues raised in questionnaire responses, with a primary focus on the perceived challenges created by extractive industries operating in indigenous territories. It should be noted that the Special Rapporteur requested and received examples of good practices in relation to natural resource extraction projects operating in or near indigenous territories. He continues to analyse these examples and hopes to provide further reflections on good practices in his future observations on the issue of natural resource extraction and indigenous peoples. 

             1.    Environmental impact 

30. Responses to the Special Rapporteur’s questionnaire by States, businesses and indigenous peoples provide a detailed review of the significant impact that extractive industries have had on indigenous peoples’ lands and resources. The gradual loss of control over indigenous lands, territories and natural resources was listed by respondents as a key concern, an issue that is seen as stemming from deficient protective measures for indigenous communal lands. The majority of indigenous representatives and organizations also listed environmental impact as a principle issue of concern. Responses highlighted examples of the degradation and destruction of ecosystems caused by extractive industries, as well as the devastating resultant effects on indigenous peoples’ subsistence economies, which are closely linked to these ecosystems. Common negative environmental effects reported in the responses include the pollution of water and lands and the depletion of local flora and fauna. 

31. With respect to the negative impact of extractive operations on water resources, it was noted that water resource depletion and contamination has had harmful effects on available water for drinking, farming and grazing cattle, and has affected traditional fishing and other activities, particularly in fragile natural habitats. For example, the Government of the Philippines described an open-pit mining operation in the province of Benguet, where operations had left a wasteland where “no fresh fish could ever be found in creeks and rivers”. It should be noted that reports of the adverse impact of extractive operations on water resources were not limited to exceptional cases of, for example, oil pipeline breaks. Adverse effects have also reportedly resulted from routine operations or natural causes, including the drainage of industrial waste into water systems caused by rain. 

 32. A number of Governments and companies highlighted the fact that a significant proportion of harmful environmental effects of extractive industry operations could be traced back to past practices that would be deemed unacceptable under current legal and extractive industry standards. For example, the Regional Association of Oil, Gas and Biofuels Sector Companies in Latin American and the Caribbean indicated that, throughout Latin America, serious environmental problems persist from the unregulated oil extraction activities that took place for more than 40 years. Similarly, the Government of Ecuador made reference to the Chevron-Texaco operations in the Amazon region, stating that the negative environmental legacy resulted from past resource exploitations that lacked regulation and control. 

33. Numerous questionnaire respondents also made an explicit connection between environmental harm and the deterioration of health in local communities. Several respondents suggested that the overall health of the community had been negatively affected by water and airborne pollution. Other reports highlighted an increase in the spread of infectious disease brought about by interaction with workers or settlers immigrating into indigenous territories to work on extractive industry projects. Respondents also linked environmental degradation to the loss of traditional livelihoods, which consequently threatens food security and increases the possibility of malnutrition. 

             2.      Social and cultural effects 

34. A second major issue cited by questionnaire respondents focused on the adverse impact of extractive industry operations on indigenous peoples’ social structures and cultures, particularly when those operations result in the loss of lands and natural resources upon which indigenous communities have traditionally relied. In such cases, resource extraction can jeopardize the survival of indigenous groups as distinct cultures that are inextricably connected to the territories they have traditionally inhabited. 

35. Several indigenous and non-governmental organizations reported that the forced emigration of indigenous peoples from their traditional lands – either because of the taking of those lands or environmental degradation caused by resource extraction projects – has had an overall negative impact on indigenous cultures and social structures. One non- governmental organization dramatically described the migration process as the transition of “ecosystem people” into “ecological refugees”. One civil society respondent from India described the negative effects of the continuous reallocation of a significant number of Adivasi and other tribal peoples as a result of large-scale developments projects, particularly dams. Many of these projects provided very little or no compensation for those forced to relocate. This problem was reported to have an especially negative effect on Adivasi women, who have apparently experienced loss of social, economic and decision- making power when removed from their traditional territorial- and forestry-based occupations. 

36. According to respondents, non-indigenous migration into indigenous territories and its related consequences also have a negative effect on indigenous social structures. Examples identified by respondents of non-indigenous migration into indigenous lands include illegal settlement by loggers or miners, the influx of non-indigenous workers and industry personnel brought in to work on specific projects, and the increased traffic into indigenous lands owing to the construction of roads and other infrastructure in previously isolated areas. For its part, the Government of the Democratic Republic of the Congo expressed concern regarding the alarming rates of alcoholism and prostitution previously unheard of among the indigenous peoples. In Colombia, the arrival of extractive industries in indigenous areas has reportedly triggered the infiltration of indigenous territories by drug traffickers and guerrillas, together with the militarization of those territories. 

37. Indigenous organizations and leaders reported a significant deterioration in communal social cohesion and the erosion of traditional authority structures with the increase of extractive operations. Community members often take opposing positions regarding the perceived benefits of resource extraction, resulting in conflict that, at times, erupted into violence. Social conflict appears to be particularly prevalent when economic benefits are transferred directly to individuals or limited jobs are available. Several Governments and companies also cited cases of bribery and corruption of indigenous leaders as areas of concern, although no in-depth reflection on the root causes of these patterns were included in their responses. 

38. Submissions by indigenous peoples and non-governmental organizations also reported an escalation of violence by Government and private security forces as a consequence of extractive operations in indigenous territories, especially against indigenous leaders. Furthermore, a general repression of human rights was reported in situations where entire communities had voiced their opposition to extractive operations. In this connection, political instability, violent upheavals and the rise of extremist groups in indigenous areas have also reportedly resulted from the presence of extractive industries in indigenous territories. 

39. Numerous questionnaire respondents highlighted the adverse effects that natural resource extraction projects operating in indigenous territories had on important aspects of indigenous culture, such as language and moral values. Additionally, respondents noted that projects had led to the destruction of places of culture and spiritual significance for indigenous peoples, including sacred sites and archaeological ruins. 

40. Various respondents, including companies, recognized the need for a “different approach” when dealing with indigenous communities and extractive activities. This could include, for example, the evaluation of community-specific social and cultural effects and the development of community-specific mitigation measures. It was also suggested that cultural awareness training for company employees and subcontractors may be helpful in countering the negative impact on the social and cultural aspects of indigenous communities. 

             3.     Lack of consultation and participation 
41. An important cross-section of indigenous peoples, Governments and companies noted that affected indigenous peoples needed to be consulted about and be involved in the operation of natural resource extraction projects that affect them. This need was identified, depending on the identity of the respondent, as both a right affirmed in international and domestic law and a matter of pragmatism: a preventative measure to avoid project opposition and social conflicts that could result in the disruption of project operations. 

42. Governments and business respondents provided considerable examples of social conflicts that had resulted from a lack of consultation with indigenous communities, and noted that solutions to these conflicts had invariably entailed opening a dialogue with indigenous peoples and arriving at agreements that addressed, among other issues, reparation for environmental damages and benefit-sharing. 

43. Government and private-sector respondents also reported that past negative experiences often frustrated present consultations with indigenous peoples. According to the Mexican National Commission for the Development of Indigenous Peoples, as a result of past experiences, indigenous communities now fear that companies “may enter at any moment”. Lack of prior involvement, labour conflicts, unmitigated environmental damage and unfulfilled promises were identified as reasons why many indigenous communities fear or outright reject current proposals for extractive projects in their territories, even before receiving information on potential new projects or engaging in discussions about possible arrangements in this connection. 

44. Several Governments provided the Special Rapporteur with information describing recent domestic legal and policy reforms that specifically relate to the regulation of the State’s duty to consult indigenous peoples regarding extractive industry activities. These reforms have entailed both the drafting of general consultation laws and policies, and relevant revisions to “sectorial” legislation, namely, legislation relating to the use of specific resources such as minerals, forests or water resources. Some already existing mechanisms for consultation with indigenous peoples were also identified. Notably, Norway and Finland highlighted relevant domestic laws and policies that require consultations with the respective Saami Parliaments in those countries, in relation to extractive industry projects and other development plans in Saami-populated areas. 

45. Although some progress is being made domestically, several responses from private business entities expressed concern over the significant level of uncertainty surrounding consultation procedures. A survey of business responses suggest that questions remain regarding the scope and implications of consultations, as well as the specific circumstances that may trigger the duty to consult. Uncertainty also remains for Governments and businesses regarding the identification of communities with whom it is necessary to consult, in particular indigenous communities whose lands have not been demarcated by the State and communities in which both indigenous and non-indigenous peoples live. The Government of Peru also observed that restricting the consultation process to communities found in direct impact areas fails to account for communities found outside those areas but that are nevertheless affected by extractive projects. 

46. Various indigenous peoples’ submissions spoke to the challenges involved in obtaining accurate information about the potential impact of proposed extractive industry projects on indigenous peoples’ environment and daily lives. The Sucker Creek First Nation of Canada reported the difficulties of their communities when attempting to navigate complex information in consultation and negotiation phases. The information it provided suggested that indigenous communities may lack the technical expertise necessary to engage as equals in consultation and negotiations, which leaves them reliant on impact assessments provided by extraction companies, which reportedly do not always assess accurately the full extent of potential impact on indigenous peoples. 

47. A considerable number of indigenous respondents maintain that extractive companies carry out consultations as a mere formality in order to expedite their activities within indigenous territories. In that connection, the Lubicon Lake Indian Nation in Canada indicated that the statutory duty to consult indigenous peoples had not been adequately implemented in practice to the extent that “good faith-consultations” undertaken by companies do not require the indigenous peoples’ consent or accommodation of their viewpoints. It also reported that indigenous peoples’ input does not substantively affect pre- established Government or industry plans. 

             4.     Lack of clear regulatory frameworks and other institutional weakness 

48. Representatives of business enterprises reported that deficient domestic regulatory frameworks create barriers to carrying out their operations in a way that respects indigenous peoples’ rights and interests. Several businesses contended that this lack of clarity constituted a major obstacle to their ability to undertake their operations in a manner consistent with international expectations regarding the rights of indigenous peoples. In turn, this lack of legal certainty is perceived by corporate actors as a cause of costly conflicts with local indigenous communities. 

49. Corporate responses point out three particular areas in which a clear regulatory framework is often lacking: the content and scope of indigenous peoples’ rights over their lands, territories and natural resources, particularly in those instances in which traditional land tenure has not been officially recognized through titling or otherwise; consultation procedures with indigenous peoples; and benefit-sharing schemes. With regard to these issues, the examples of best practices shared by companies related more to their voluntary practices and initiatives than to the meeting of the legal requirements of the countries in which they operate. 

50. Business respondents and indigenous peoples noted that difficulties can arise even when domestic legal and policy standards exist, because Governments often lack the political will to implement those standards, and rather pass the responsibility on to companies and indigenous peoples. From a business perspective, this creates uncertainty and leads to additional business costs, beyond securing official permits and other administrative requirements. A number of business respondents observed the need to enter into agreements with local indigenous communities prior to launching their operations as a means of preventing future problems. 

51. Additionally, information provided suggested that a lack of coordination and institutional capacity leads to insufficient operational oversight of extractive industries by States. Respondents, including Governments, observed that State institutions responsible for indigenous affairs or other relevant State institutions often worked with limited institutional and budgetary resources, resulting in limited or no oversight of extractive operations. 

             5.     The question of tangible benefits 

52. Contrasting perspectives exist with regard to the benefits of extractive operations. Various Governments and companies identified benefits to indigenous peoples resulting from natural resource extraction projects, while, in general, indigenous peoples and organizations reported that benefits were limited in scope and did not make up for the problems associated with these projects. 

53. Several Governments highlighted the key importance of natural resource extraction projects for their domestic economies that, in a number of countries, reportedly account for up to 60 to 70 per cent of GNP. Governments also indicated that extractive projects have positive benefits for indigenous peoples and others in the regions where they operate. Responses highlighted the fact that significant proportions of State royalties and other revenues from extractive operations are assigned to regional or local government structures (as indicated in the response from Peru), to regional development funds (for example, in the Ecuadorian Amazon region) or, more exceptionally, to indigenous organizations (for example, in Bolivia (Plurinational State of)). In particular, the Government of Bolivia (Plurinational State of) highlighted a scheme intended to benefit indigenous peoples by allocating a significant percentage of hydrocarbon taxes either directly to the country’s main indigenous organizations or to the Fondo de Desarrollo para los Pueblos Indígenas Originarios y Comunidades Campesinas (a development fund for indigenous peoples and farm worker communities). Job opportunities were also commonly cited as a direct benefit derived from extractive operations in indigenous territories. 

54. A number of mining companies noted that indigenous peoples had been direct beneficiaries of basic infrastructure construction required for their operations in remote areas, including the construction of roads, improvements in communications and the delivery of electricity and water services. They also cited social benefits derived from resource extraction projects, such as health and educational opportunities in underserved areas or capacity-building programmes that support indigenous organizations and local governments. At times, these initiatives are part of broader social corporate responsibility policies aimed at attaining a “social license” to operate. 

55. Yet contrasting perspectives with regard to benefits reflect different cultural orientations within the development context. Most indigenous peoples and organization responses underscored the adverse effects on their environment, culture and societies, which they said outweighed the minimal or short-term benefits arising out of extractive operations. In this connection, a member of the Pemon people of Venezuela (Bolivarian Republic of) reported that benefits from extractive industries were not a top priority within the community; rather, the group sought “healthy communities, with no infections, in a pollution-free environment”. Similarly, an organization representing the traditional authorities of the Cofan people of Colombia concluded that, in present circumstances, “indigenous peoples are left with no option other than to try to find something positive for their communities out of the disaster left behind by the extraction of oil, mineral, and other resources” in their traditional territories. 

             B.    Preliminary assessment 

56. The various points of view communicated by indigenous peoples, Governments, business enterprises and other relevant stakeholders concerning natural resource and energy extractive development projects in indigenous territories reveal that, despite a growing awareness of the need to respect the rights of indigenous peoples as an integral part of those projects, many problems remain. 

57. The responses to the questionnaire confirm the Special Rapporteur’s perception, derived from the various activities carried out during the first three years of his mandate, that the implementation of natural resource extraction and other development projects on or near indigenous territories has become one of the foremost concerns of indigenous peoples worldwide, and possibly also the most pervasive source of the challenges to the full exercise of their rights. Together with those of indigenous peoples’ organizations and representatives, the responses of many Governments and corporations reflect a clear understanding of the negative and even catastrophic effects on the economic, social and cultural rights of indigenous peoples due to irresponsible or negligent projects that have been or are being implemented in indigenous territories without proper guarantees or the involvement of the peoples concerned. 

58. The growing awareness of the actual or potential negative impact of industry operations on the rights of indigenous peoples is further marked by an increasing number of legal regulations and other Government initiatives, as well as by enhanced action by domestic courts and human rights institutions, which were cited in the responses to the Special Rapporteur’s questionnaire. Furthermore, this growing awareness is evident in the development or strengthening by business enterprises of internal human rights safeguards and even of specific indigenous rights policies. 

59. The United Nations Declaration on the Rights of Indigenous Peoples and the worldwide endorsement of its principles and directives, the growing empowerment of indigenous peoples to defend their internationally affirmed human rights and denounce the violations of these rights, and the lessons learned from the many negative experiences, within the context of the wider interest of the international community about the impact of business enterprises on human rights are factors that have surely contributed to this enhanced state of awareness. 

60. Despite this growing level of awareness, however, the responses to the Special Rapporteur’s questionnaire also show the lack of a minimum shared understanding about the basic implications of accepted international standards or about the institutional arrangements and methodologies required to give them full effect in the context of extractive or development operations that may affect indigenous peoples. In this connection, differing or vague understandings persist about the scope and content of indigenous peoples’ rights and about the degree and nature of the responsibility of the State to ensure the protection of these rights in the context of extractive industries. 

61. The current global discussion about the impact of business activities on human rights has reaffirmed that the State has the ultimate international legal responsibility to respect, protect and fulfil human rights. As much is made clear in the “Protect, Respect and Remedy” framework proposed by the Special Representative of the Secretary-General on human rights and transnational corporations and other business enterprises,10 which was adopted by the Human Rights Council as the basic normative structure for advancing in the protection of human rights in the context of business activities (see paragraph 25 above). 

62. While an awareness and express commitment by States to the protection of the rights of indigenous peoples are evident in the many Government responses received to the Special Rapporteur’s questionnaire, these responses, coupled with those received from other sources, also reflect a lack of operative consensus about the extent and means of realization of the State’s duties with regard to resource extraction and development projects. 

63. As noted above, several responses, particularly those received from business actors, pointed out that Governments tend to detach from the implementation of consultation procedures and other procedural safeguards for indigenous peoples rights in the context of extractive operations and act as mere regulators. The delegation of the State’s protective role to business enterprises was repeatedly pointed out as a matter of concern, particularly with when there are insufficient or non-existent State regulatory frameworks regarding indigenous rights, including in relation to the protection of lands and resources, consultation and benefit-sharing schemes. The lack of clarity or consensus about the role of the State in protecting the rights of indigenous peoples in this context compounds the uncertainties arising from the differing views about the scope and content of those rights. 

64. An additional, significant area of divergent perspectives concerns the balance between costs and benefits of extractive development projects. Even though there is a shared awareness of the past negative effects of extractive activities for indigenous peoples, there are widely divergent perspectives about the incidence and value of benefits from extractive industries, especially into the future. As noted above, many of the Governments’ responses to the questionnaire underscored the key importance of extractive industries for their domestic economies. Many of the responses by business actors shared the view that indigenous peoples could stand to benefit from extractive industries. 

65. For their part, indigenous peoples’ responses to the Special Rapporteur’s questionnaire were dominated by a great deal of scepticism and, in many cases, outright rejection, of the possibility of benefiting from extractive or development projects in their traditional territories. The vast majority of indigenous peoples’ responses, many of which stemmed from the direct experience of specific projects affecting their territories and communities, rather emphasized a common perception of disenfranchisement, ignorance of their rights and concerns on the part of States and businesses enterprises, and constant life insecurity in the face of encroaching extractive activities. Such a perception suggests that no apparent positive impact is to be had from these operations, which are seen more as a top-down imposition of decisions taken in a collusion of State and corporate interests than the result of negotiated decisions in which their communities are not directly involved. 

66. In the Special Rapporteur’s view, the lack of a minimum common ground for understanding the key issues by all actors concerned entails a major barrier for the effective protection and realization of indigenous peoples’ rights in the context of extractive development projects. The lack of a common understanding among the actors concerned, including States, corporate actors and indigenous peoples themselves, coupled with the existence of numerous grey conceptual and legal areas has invariably proved to be a source of social conflict. Comparative experience, including specific country situations in which the Special Rapporteur has intervened within the framework of his mandate, provide ample examples of the eruption and escalation of these conflicts and the ensuing radicalization of positions. Where social conflicts erupt in connection with extractive or development plans in indigenous territories, everybody loses. 

67. The responses to the Special Rapporteur’s questionnaire manifest the need for change in the currents state of affairs if indigenous rights standards are to have a meaningful effect on State and corporate policies and action as they relate to indigenous peoples. An initial step towards such a change is establishing a common ground of understanding among indigenous peoples, governmental actors, businesses enterprises and other relevant actors. The Special Rapporteur is conscious of the complexities inherent to any effort to harmonize the various interests involved in context of extractive industries and indigenous peoples, as well as of the difficulties in bridging the contrasting viewpoints that currently exist among the actors concerned. 

68. The Special Rapporteur is, however, persuaded of the need to advance towards a minimum common understanding of the content and scope of the rights of indigenous peoples and of the implications of those rights for the future desirability or viability of extractive industries on or near indigenous territories, the nature of the responsibility of States to protect indigenous peoples’ rights in this context, the actual or potential impact of extractive industries – both positive and negative –and related matters. Without a minimum level of common understanding, the application of indigenous rights standards will continue to be contested, indigenous peoples will continue to be vulnerable to serious abuses of their individual and collective human rights, and extractive activities that affect indigenous peoples will continue to face serious social and economic problems. 

            C.     Plan of work 

69. In implementing his mandate since his appointment in 2008, the Special Rapporteur has actively pursued his core tasks of monitoring the human rights conditions of indigenous peoples worldwide and of promoting the improvement of those conditions in a spirit of cooperation and responsiveness. In doing so, the Special Rapporteur has been mindful of the directive of the Human Rights Council, namely, that he should place a particular emphasis on the promotion of good practices and technical assistance. 

70. The reports submitted by the Special Rapporteur over the past three years tell of the situations in which he has intervened in particular countries in order to promote a clearer understanding of existing problems, as well as to make concrete recommendations to address those problems based on the United Nations Declaration on the Rights of Indigenous Peoples and other relevant international instruments. In the Special Rapporteur’s view, the numerous instances in which he has contributed actively to the process of developing new policies, legislation and constitutional reforms concerning indigenous peoples’ rights, at the request of Governments, international organizations and indigenous peoples are also significant. 

71. The effects of the Special Rapporteur’s work has been clearly dependent on the capacity of the actors involved to enter into a principled dialogue in which the Special Rapporteur’s recommendations and proposals may serve as the basis for finding solutions to the identified problems within the framework of the protection of indigenous peoples’ rights. In a number of cases, his recommendations have been at least partially taken into account in the definition of State policies and legislation. The impact of the Special Rapporteur’s thematic analysis of key areas is also discernable in comparative practice, and particularly in a number of recent decisions by domestic courts.11 

72. In defining his plan of work for the remainder of his mandate, the Special Rapporteur is guided by a pragmatic approach that seeks to increase the practical effect of his activities within the limitations in which he operates. His experience over the past three years indicates that this can be best achieved by identifying and promoting shared understandings of the basic contents of indigenous peoples’ rights, as well as to provide practical guidance on how to operationalize them. 

73. As pointed out above, the question of the rights of indigenous peoples in the context of natural resource extraction and development projects has invariably emerged during his activities as a major area of concern and potential human rights abuse. The responses to the Special Rapporteur’s questionnaire, significant both in number and in quality, have provided the Special Rapporteur with a clear indication of the need to continue working in this area. 

74. In this respect, the Special Rapporteur believes that an effective way to advance in the fulfilment of his mandate during the years ahead is to focus on the elaboration of a set of guidelines or principles that will provide specific orientation to Governments, indigenous peoples and corporations regarding the protection of indigenous rights in the context of resource extraction or development projects. The need for specific guidelines was underlined in several of the responses to the Special Rapporteur’s questionnaire, particularly those from Governments and several business corporations and associations. 

75. The elaboration of a set of guidelines or principles that operationalize the scope and content of the rights of indigenous peoples in the context of development or extractive projects affecting their territories, as well as of the kind of institutional measures required to guarantee the enjoyment of those rights in this context, is fully consistent with the particular emphasis that the Special Rapporteur’s mandate places on the promotion of best practices and the provision of technical assistance to Governments. 

76. Moreover, this line of action is directly connected to the kind of operational measures required by the guiding principles on business and human rights within the “Protect, Respect and Remedy” framework recently endorsed by the Human Rights Council in its resolution 17/4. The guiding principles specify that States, as part of their duty to protect human rights in the context of business enterprises, should “enforce laws that are aimed at, or have the effect of, requiring business enterprises to respect human rights” while also providing “effective guidance to corporate actors” on how to respect human rights throughout their operations.12 
77. In his commentaries to these principles, the Special Representative of the Secretary-General emphasized that the fulfilment of State’s duties in this context requires greater clarity in some areas of law and policy, such as those governing access to land, including entitlements in relation to ownership or use of land.13 Furthermore, he noted the need for States to provide “clear guidance to business enterprises on respecting human rights”, including methods to enhance human rights due diligence that recognize the “specific challenges that may be faced by indigenous peoples”. 

78. Working towards the operationalization of indigenous peoples rights and of the institutional safeguard required to make them effective in the context of natural resource extraction or development projects could constitute, in the Special Rapporteur’s view, a useful tool in the hands of indigenous peoples and Governments when they define more effective legal frameworks and policies in this area, and also to provide guidance to corporate actors in this regard. 

79. While continuing to work in the fulfilment of all the areas of work defined by his mandate, the Special Rapporteur’s work towards the operationalization of indigenous peoples’ rights in the context of extractive projects will require a rerouting of significant efforts and of human and material resources. As stated above, the Special Rapporteur considers of utmost importance the bridging of the divergent viewpoints of States, indigenous peoples and corporate actors in this regard, which necessarily entails the opening of a process of wide consultations and dialogue with all the actors concerned. Expert consultations and studies on specific areas will also be required to promote an understanding of indigenous peoples’ rights that is effective and practicable within the domestic policy frameworks and business practices in which these projects are implemented. 

80. Many debates will ensue, and are surely required, concerning the existing extractive model and its broader social and environmental impact. In the meantime, indigenous peoples will continue to be vulnerable to human rights abuse, which erodes the basis of their self-determination and, in some cases, endangers their very existence as distinct peoples. In this connection, the Special Rapporteur fully adheres to the kind of “principled pragmatism” assumed by the Special Representative of the Secretary-General on human rights and transnational corporations and other business enterprises: “an unflinching commitment to the principle of strengthening the promotion and protection of human rights as it relates to business, coupled with a pragmatic attachment to what works best in creating change where it matters most – in the daily lives of people.”14 
      
IV.    Conclusions and recommendations 

82. On the basis of the experience gained during the first term of his mandate, the Special Rapporteur has come to identity natural resource extraction and other major development projects in or near indigenous territories as one of the most significant sources of abuse of the rights of indigenous peoples worldwide. In its prevailing form, the model for advancing with natural resource extraction within the territories of indigenous peoples appears to run counter to the self-determination of indigenous peoples in the political, social and economic spheres. 

83. The many responses received from Governments, indigenous peoples and organizations, business corporations and other actors to the questionnaire distributed by the Special Rapporteur in 2011 point to a state of shared awareness and concern about the past negative effects of extractive operations for indigenous peoples in many situations, in the light of the particular attachment of indigenous peoples to their traditional lands, territories and natural resources. However, the responses to the questionnaire also provide a strong indication of the existence of conflicting points of view concerning the potential adverse impact and benefits of extractive or development projects in indigenous territories; the practical implications in this context of international standards affirming the rights of indigenous peoples, and the kind of measures required to fulfil the responsibilities of States, corporate actors and indigenous peoples themselves. 

84. In this connection, while the existing problems and challenges ahead are significant and complex, the Special Rapporteur is encouraged by what he perceives to be a growing degree of awareness and assumption of responsibility on the part of States and corporate actors. This growing awareness opens a historical opportunity for advancing towards a common normative understanding and the operationalization of indigenous peoples’ rights and related institutional safeguards in the context of natural resource extraction and development projects in indigenous territories. This process would not only contribute to enhanced implementation of the standards affirmed in the United Nations Declaration on the Rights of Indigenous Peoples and other international instruments, but also to operationalizing and realizing the “Protect, Respect and Remedy” framework. 

85. The responses received to the Special Rapporteur’s questionnaire reveal a number of State legal and institutional frameworks, domestic court decisions, business internal policies and pilot projects that address or are relevant to indigenous peoples’ rights in the context of extractive industries. In the opinion of the Special Rapporteur, these various initiatives deserve careful consideration and may provide useful guidance when devising effective models for securing the rights of indigenous peoples in the extractive projects affecting them. 

86. The Special Rapporteur considers that his mandate is well placed within the wider United Nations human rights system to promote the operationalization of indigenous peoples’ rights and related institutional guarantees in the context of resource extraction and development operations, in a manner that builds on the work of the Special Representative of the Secretary-General on human rights and transnational corporations and other business enterprises. This effort could be pursued through the development of specific guidelines or principles aimed at helping States, corporate actors and indigenous peoples in fulfilling the responsibilities that arise from international indigenous rights standards. In the Special Rapporteur’s view, this task is entirely within and will significantly contribute to the fulfilment of his mandate to examine ways and means of overcoming existing obstacles to the full and effective protection of the rights of indigenous peoples and to identify, exchange and promote best practices.15 

87. Advancing in the development of such guidelines requires a broadly encompassing dialogue with Governments, indigenous peoples’ organizations, corporate actors, international institutions and other relevant stakeholders, in which consensus-building is a key element. In order to advance towards this goal, the Special Rapporteur has incorporated as a top priority for the second term of his mandate the realization of consultations with stakeholders, the exchange of best practices and the undertaking of specific expert studies in relation to indigenous peoples and extractive industries. 

88. In undertaking this course of action, the Special Rapporteur expects to count on, as he has done in the past, the active support of all actors concerns. Furthermore, his work towards the operationalization of indigenous peoples’ rights can benefit from and contribute to ongoing initiatives of the Permanent Forum on Indigenous Issues and the Expert Mechanism on the Rights of Indigenous Peoples, with which the Special Rapporteur has established relations of cooperation in fulfilment of his mandate. 

89. In view of the above, when considering the Special Rapporteur’s future action, the Human Rights Council may wish to entrust him with the specific task of working towards the operationalization of the rights of indigenous peoples and related institutional guarantees in the context of natural resource extraction and development projects affecting indigenous territories, with the aim of his presenting to the Council a set of specific guidelines or principles in 2013. The Council may further consider the necessity of affording additional support to the Special Rapporteur in performing this task. 

________________
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III.    Corporate responsibility with respect to indigenous rights 

26. One of the questions that arises most frequently in the course of the different activities carried out by the Special Rapporteur under his mandate is the impact of corporate activities and in particular those of transnational corporations on the rights of indigenous people. After analysing various situations in different parts of the world, the Special Rapporteur considered that it was necessary to focus his thematic investigation during the past year on that question, with a view to clarifying the responsibility of business in this specific sphere, in accordance with international rules. 

27. The role of companies with regard to human rights is a complex question which has provoked growing interest on the part of the international community. This interest has been reflected inter alia by the establishment by the Commission on Human Rights and the subsequent renewal by the Human Rights Council of the mandate of the Special Representative on the issue of human rights and transnational corporations and other business enterprises.13 The Special Representative has shown particular interest in the role of companies with regard to the human rights of indigenous peoples.14 The Special Rapporteur and the Special Representative’s team have begun to work together on this issue, as was seen at the Sitges expert meeting on mechanisms to prevent and resolve conflicts arising from extractive activities (see paragraph 18 above). 

28. Despite the common elements characterizing this question, the role of companies with regard to indigenous rights includes a number of specific aspects, as demonstrated by the various initiatives launched by the former Working Group on Indigenous Peoples, the Permanent Forum on Indigenous Issues15 and the Office of the United Nations High Commissioner for Human Rights.16 The impact of the so-called “megaprojects” on indigenous peoples was also analysed in a thematic report prepared by the former Special Rapporteur.17 The various international initiatives carried out to date have analysed how lack of awareness of indigenous rights gives rise repeatedly to serious situations of dispossession, environmental contamination, forced displacement and permanent damage to the culture, spirituality and traditional knowledge of indigenous peoples. 

29. With ever increasing frequency, as discussed at the expert meeting in Sitges, corporate activities in indigenous territories are causing serious social conflicts, which spark circles of violence and, in turn, new human rights violations. In such situations, as the Special Rapporteur has already demonstrated, indigenous peoples are not the only victims: social conflicts relating to corporate activities in indigenous territories have a negative impact on the economic interests and the image of the corporations themselves, and on the interests of the Governments concerned.18 

30. Such situations are frequently linked to an absence of adequate knowledge on the part of companies about their responsibility with regard to the rights of indigenous peoples and the contents of those rights.19 In many cases, companies tend to argue that their responsibility is limited to compliance with the legislation in force in the countries in which they are operating; however, this is clearly a limited argument and one that does not provide adequate solutions in cases where existing standards are inadequate or non-existent in relation to international standards or, simply, where the indigenous peoples affected are not officially recognized as such. 

31. Faced with the constant refusal to recognize their rights in the context of corporate activities on their territories, many indigenous peoples have demonstrated their opposition to, or even their overt rejection of, such activities. However, as has been demonstrated in many international and national fora, the majority of indigenous peoples and communities are not opposed to corporate activity per se or to the potential benefits of such activity for their own economic and social development. Indeed, experience has shown that corporate activity may become a key factor in indigenous peoples’ development when they themselves can control such activity in the exercise of their rights to autonomy and self- government. What indigenous people are opposed to, understandably, is development which is carried out without respect for their basic rights, which brings with it only adverse impacts and which does not result in any visible benefits for their communities. 

32. The Special Rapporteur considers therefore that there is an urgent need to reach a minimum understanding of what corporate responsibility is with regard to the rights of indigenous peoples. Such a debate should be based on the same premises as the current international and multilateral debate on corporate responsibility and human rights in general. 

         A.     Corporate responsibility with respect to human rights 

33. While there is at present no clear international legal framework concerning corporate responsibility with respect to human rights, the international community as a whole has at least reached a certain normative consensus with regard to the existence of some type of responsibility. This consensus is reflected in the many regulatory and self-regulatory frameworks governing corporate responsibility that have appeared in recent decades, at both the international and domestic level, as well as the standard-setting debate currently under way.20 

34. Above and beyond their legal status, the various existing instruments and mechanisms clearly reflect the existence of social expectations with regard to corporate responsibility and the need to exercise it in relation to human rights. Current international debate on the subject tends to emphasize that corporate responsibility with respect to human rights is related to but fundamentally distinct from States’ responsibilities.21 Indeed, the conceptual framework drawn up by the Special Representative of the Secretary-General distinguishes between three types of duties: the State duty to protect, the corporate responsibility to respect and the shared responsibility to remedy.22 

35. The State has the duty to protect against potential human rights abuses by business enterprises, including transnational corporations, as well as the duty to investigate and punish such abuses.23 

36. Companies, for their part, have a general duty to respect international human rights rules, within the framework of the due diligence which must govern their activities.24 As the Special Representative of the Secretary-General has observed, if companies are to exercise human rights due diligence, they must consider three sets of factors. 

37. The first is the country context in which their business activities take place, to highlight any specific human rights challenges it may pose. The second is what human rights impact their own activities may have within that context, for example, in their capacity as producers, service providers, employers and neighbours. The third is whether they might contribute to abuse through relationships connected to their activities, such as with business partners, suppliers, State agencies and other non-State actors.25 

38. The duty of companies to respect human rights and the concept of due diligence in that regard are reflected in the United Nations Global Compact, the most important international initiative to date aimed at ensuring corporate social responsibility. Principles 1 and 2 of the Global Compact state that businesses “should support and respect the protection of internationally proclaimed human rights” and should ensure that “they are not complicit in human rights abuses”.26
B.    International standards relating to corporate responsibility to respect indigenous rights 

39. International instruments relating to indigenous rights primarily deal, as do human rights instruments in general, with State responsibility. That is the case of the United Nations Declaration on the Rights of Indigenous Peoples and Convention 169 of the International Labour Organization (ILO) on indigenous and tribal peoples in independent countries. Along with States’ obligations, these instruments also set out rights that both companies and other private stakeholders must respect. 

40. In its General Recommendation XXIII on the rights of indigenous peoples, the Committee on the Elimination of Racial Discrimination placed special emphasis on the problem of the loss of indigenous lands and resources to, inter alia, “commercial companies” and the threat that such loss posed to the “preservation of their culture and their historical identity”27 That concern has been duly reflected in the practice of the Committee and of other treaty bodies such as the Human Rights Committee and the Committee on Economic, Social and Cultural Rights which, as reported by the Special Representative, have emphasized the need for States to take measures to regulate and investigate the activities of extractive industries and, as appropriate, to sanction them for any abuses of indigenous rights.28
41. Regulatory or self-regulatory frameworks governing corporate responsibility with regard to indigenous peoples have been more fully developed than in other specific human rights fields.29 Various international financial institutions, including the World Bank and its International Finance Corporation (IFC), have developed special performance requirements or policies to encourage public or private companies to ensure a minimum level of respect for international indigenous rights standards in their activities, in such key areas as consulting or territorial rights.30 

42. Various corporate social responsibility (CSR) initiatives by civil society or by the corporate sector, referring either to individual or sectoral responsibility, include specific standards concerning respect for and promotion of indigenous rights. For example, under its Principles and Criteria for Forest Management, used for forest certification, the Forest Stewardship Council (FSC) has included respect for the customary rights of indigenous peoples to own, use and manage their lands and territories.31 The multisectoral Global Reporting Initiative (GRI) also includes indigenous rights in its guidelines for the voluntary submission of sustainability reports32 and specifically in relation to the mining and metals sector.33 The International Council on Mining and Metals (ICMM), an international organization which brings together leading companies in the sector, has adopted a position statement on mining and indigenous peoples.34 

43. According to the information gathered by the Special Representative of the Secretary-General on human rights and transnational corporations, the corporate social responsibility policies of individual private companies, especially the extractive industries, include broader commitments to indigenous communities than to other social sectors. Such commitments range from respect for local cultures and communities, to improving the economic conditions of those communities and, at times, to requiring free, prior and informed consent.35 

44. Of particular interest is the fact that a series of important official initiatives have been taken nationally to encourage corporate responsibility with regard to indigenous peoples, either within the countries themselves or in other countries. The Australian Human Rights Commission, for example, has actively promoted negotiations between business and indigenous peoples in the framework of corporate social responsibility.36 The Human Rights Compliance Assessment (HRCA), developed by the Danish Institute for Human Rights, includes a set of indigenous rights criteria, based on ILO Convention No. 169.37 Some policies for bilateral cooperation with indigenous peoples, such as those of the Danish International Development Assistance Agency (DANIDA),38 or the Spanish Agency for International Development Cooperation (AECID),39 also include a commitment to promote corporate responsibility, including of multinational corporations, in this area. 

45. The growing interest shown by various stakeholders in the establishment of regulatory or self-regulatory frameworks in relation to indigenous rights demonstrates awareness of the adverse effects of specific types of business practices on indigenous peoples, and the expectation, increasingly widely shared, that companies bear responsibilities for respecting indigenous rights, as guaranteed by existing international standards. The international community expects companies, as part of the due diligence they must exercise in relation to human rights, to be proactive by identifying the rights of indigenous peoples in the areas in which they operate and by determining how those peoples would be affected by their activities. There is at the same time a clear expectation that companies, in carrying out their activities, will respect indigenous rights, fostering rather than blocking States’ compliance with the obligation to protect those rights. 

          C.    Due diligence and the duty to respect indigenous rights 

46. In the context of indigenous peoples, the corporate responsibility to respect human rights means that companies must exercise due diligence by identifying, prior to commencing their activities, various matters relating to the basic rights of indigenous peoples, and by paying adequate attention to those matters as the activities are being carried out. Such matters include recognition of the existence of indigenous peoples and of their own social and political structures; indigenous possession and use of land, territory and natural resources; exercise by the State of its duty to consult indigenous peoples in relation to activities that might affect them, and the related responsibility of business; impact studies and mitigation measures; and benefit sharing with indigenous peoples. 

47. As observed by the Special Representative of the Secretary-General, due diligence is not limited to respect for the domestic regulations of States in which companies operate, which are inadequate in many cases, but should be governed by the international standards that are binding on those States and on the international community as a whole.40 Consequently, companies wishing to exercise due diligence with respect to indigenous rights should be guided in their activities by the rights recognized under the relevant international rules, including the United Nations Declaration and ILO Convention No. 169, even if they operate in countries that have not formally accepted or ratified these rules. 

48. Due diligence also means that companies must not contribute to States’ failure to meet their international obligations in relation to indigenous rights, nor should they endeavour to replace States in the fulfilment of those obligations. This point is particularly relevant in relation to the State’s duty to consult indigenous peoples, a procedural obligation associated with the duty to protect indigenous peoples’ substantive rights (see paragraphs 60 to 70 below). 

              1.    Recognition of indigenous peoples 

49. One of the fundamental difficulties facing companies that operate in indigenous territories, or whose operations affect those territories, is the absence of formal recognition of indigenous peoples by the State in which they live, or recognition limited solely to certain groups. Nevertheless, a generally accepted principle of international human rights law holds that the existence of distinct ethnic, linguistic or religious groups, including indigenous peoples, can be established by objective criteria and cannot depend on a unilateral decision by a State.41 

50. Businesses cannot use limited recognition, or absence of explicit recognition, of indigenous peoples in the countries in which they operate as an excuse not to apply the minimum international standards applicable to indigenous rights, including in cases where States are opposed to the application of such standards. Due diligence therefore requires that companies identify in advance the existence of indigenous peoples potentially affected by their activities and how they might be affected by such activities. 

51. This responsibility has been expressly included in World Bank and International Finance Corporation (IFC) policies concerning indigenous peoples. World Bank policy emphasizes that the term indigenous peoples is used in a generic sense to refer to “a distinct, vulnerable, social and cultural group” with its own special characteristics, and takes note of the fact that such peoples may be referred to by different terms depending on the specific context.42 In relation to that question, both policies require borrowers to conduct technical studies prior to their operations, as necessary.43 

52. In the absence of a universally accepted definition, companies may have recourse to the definition provided in ILO Convention No. 169, which has been also been used by States that have not ratified the Convention in their legislation or policies concerning indigenous people, and by numerous international organizations and some companies. Other instruments available to businesses for the identification of indigenous peoples potentially affected by their activities, including in the absence of official recognition, are the criteria defined by World Bank and International Finance Corporation (IFC)44 policies. 

              2.    Rights to land, territories and natural resources 

53. A second feature of the due diligence incumbent on companies whose activities have a potential impact on indigenous peoples is identification of indigenous forms of ownership and use of land, territories and natural resources, a question of vital importance to the effective enjoyment of human rights by indigenous peoples. 

54. According to international standards and practice, indigenous people have a sui generis right to communal ownership of the land, territories and natural resources which they have traditionally used or occupied, that is, in accordance with their culturally distinct patterns of use and occupation (Declaration, arts. 24–29; ILO Convention No. 169, arts. 13–17). Such patterns include a broad spectrum of activities not necessarily limited to economic subsistence activities but which also include cultural and spiritual uses of the territory, and the resources necessary for their economic and social development as peoples. According to the international normative consensus, the right of indigenous peoples to lands, territories and natural resources originates in their own customary law, values, habits and customs and, therefore, is prior to and independent of State recognition in the form of an official property title. 

55. The absence of official recognition of indigenous communal ownership, either because such ownership has failed to be established through demarcation or title granting processes or any other legal mechanism, or owing to the lack of adequate legislation, cannot be used as grounds or as an excuse by companies that claim to be exercising due diligence in relation to indigenous rights. Due diligence therefore requires that companies conduct an independent assessment of the rights to which indigenous people may lay claim in accordance with the criteria laid down in international rules, especially if such criteria are not fully applicable under domestic law. 

56. The same line of reasoning informs World Bank and IFC policies concerning indigenous peoples, according to which a set of special criteria apply when borrowers’ projects have any kind of impact on the territories or natural resources traditionally used by indigenous peoples. For example, projects which depend on the recognition of indigenous communal ownership or which involve land acquisition, require prior documentation, prepared by experts, of indigenous patterns of land use and occupation. Under these policies, indigenous customary land tenure must be treated on a equal footing with legally titled ownership.45 

57. Given that customary land tenure is one of the specific features characterizing the large majority of indigenous peoples worldwide, and a basic factor in the international recognition of their rights, the mere existence of such groups in the areas where companies plan to carry out their activities must be considered by those companies as a strong indication that those groups have some sort of rights over the land and resources that they occupy or otherwise use. Furthermore, companies cannot, in the exercise of due diligence, assume that the absence of official recognition of indigenous communal ownership rights implies that such rights do not exist. 

58. It is also particularly important to include in corporate activities special guarantees of compensation for the removal of indigenous communities and peoples from their lands, including in projects that involve the acquisition of indigenous lands held under individual titles. In such cases, international standards require that alternatives that limit or avoid such relocation should be sought and that compensation should be provided as a priority in the form of other land (Declaration on the Rights of Indigenous Peoples, art. 10; ILO Convention No. 169, art. 16). Moreover, under the Declaration, States must obtain the consent of indigenous peoples before they can authorize their collective relocation (art. 10). 

59. Due diligence exercised by business in relation to indigenous lands, territories and resources requires that companies bring to bear an intercultural understanding that goes far beyond mere legal considerations. International standards have highlighted the special relationship existing between indigenous peoples and their traditional territories, which form the basis of their distinct identity and culture. Companies must understand that, independent of the rights over their lands or resources to which they may lay claim under international and national rules, indigenous peoples have maintained, and continue to maintain, ties to their traditional territories by participating in their control and management. These ties are, moreover, collective, and therefore go far beyond the individual rights of the members of these groups. 

              3.    The State’s duty to consult, and related corporate responsibilities 

60. In his previous report to the Human Rights Council, the Special Rapporteur stressed that the failure of States to comply with the duty to consult with indigenous peoples before carrying out activities that affected them, and in particular in relation to corporate projects likely to have an impact on indigenous peoples, had regularly given rise to “conflictive situations, with indigenous expressions of anger and mistrust, which, in some cases, have spiralled into violence”.46 

61. According to well-established principles of international law, the duty to consult indigenous peoples, like other human rights obligations, is a responsibility that falls mainly to States.47 However, in practice, States often delegate companies, formally or informally, to carry out such consultations. Delegation, besides not absolving the State of its ultimate responsibility to consult, “may not be desirable, and can even be problematic, given that the interests of the private company, generally speaking, are principally lucrative and thus cannot be in complete alignment with the public interest or the best interests of the indigenous peoples concerned”.48 Moreover, in most cases, companies, even while acting in good faith, do not always have an adequate understanding of the relevant international standards and do not have internal codes of conduct reflecting them.49 

62. What is the relationship between the State’s duty to consult and consultations carried out by private companies? First, in accordance with international rules, States must consult indigenous peoples prior to the authorization of any measure that may have a direct impact on their rights, particularly in relation to activities carried out in indigenous traditional territories (Declaration, arts. 19, 32 (2); ILO Convention No. 169, arts. 6 and 15). Consultations must be conducted in accordance with the criteria laid down in international standards, which were analysed by the Special Rapporteur in his previous report and which, in some cases, require the consent of the indigenous peoples concerned.50 

63. Where private companies are to be granted the legal right to carry out activities (either through an actual concession, a production sharing contract or a service delivery agreement), the State must carry out consultations in the initial phases of the project, ideally during the inventory phase and certainly before the invitation to tender and the awarding of the concession. The need for prior consultations is even more evident in the case of public corporation activities. 

64. Consultation is a process of dialogue or negotiation and, depending on the specific circumstances of the case, should not be viewed as a single event. In many cases, especially corporate projects such as dam and infrastructure construction, or exploitation of mining resources or hydrocarbons, various administrative decisions may need to be taken, for example approval of environmental licences. Where such decisions involve State institutions and entail modifications to the initial plan on which the indigenous peoples concerned have already been consulted, the State must so inform them and conduct further consultations. 

65. Among the due diligence measures that they must exercise to respect indigenous rights, companies must ensure that they, through their own acts, do not contribute to any act or omission on the part of the State that could lead to violations of those rights. Thus, companies must not accept any award or commence any activity if the State has failed to hold prior and adequate consultations with the indigenous communities concerned,51 and companies, in exercising due diligence, may not simply assume that such consultations have taken place prior to the award being granted. Likewise, companies must not hold consultations that endeavour to or actually replace the State’s obligation to consult with indigenous peoples in relation to activities affecting them. 

66. Businesses, in the exercise of due diligence with respect to basic human rights principles, should therefore abstain from operating in countries in which consultation with indigenous peoples has not been duly established in general terms or in relation to the specific activity for which the award is made, in conformity with international rules. 

67. Independent of States’ basic responsibility to consult with indigenous peoples prior to the implementation of measures affecting them, and the assumption that States alone should perform that task, companies also bear a responsibility to respect indigenous peoples’ right to participate in decisions with regard to such measures, including through the holding of consultations to keep them informed. Such consultations are particularly important in connection with impact studies, compensation measures and benefit sharing (see paragraphs 71 to 80 below). Because they involve one of the State’s primary responsibilities, consultations carried out by companies should be supervised by the State.52 

68. Ongoing consultation and dialogue with the communities concerned can also foster transparency through the dissemination of information, and establish the confidence necessary to gain support for the project and avoid potential conflicts. Likewise, consultations with indigenous peoples can serve as an early warning system with regard to possible negative impacts or problems arising from the project, so that measures can be taken to avoid similar problems in the future. 

69. One excellent way to ensure that companies respect indigenous peoples’ right to participate in decisions concerning the measures affecting them is to establish permanent institutional fora for consultation and dialogue, in which the peoples and communities concerned, companies and local authorities are appropriately represented, as recommended by the Special Rapporteur in cases of conflict arising from corporate projects in indigenous territories.53 Such fora may also be associated with informal complaint mechanisms which provide a way to satisfy the demands of the communities concerned. 

70. The responsibility to consult indigenous peoples must be fully assumed by companies as part of their duty to respect human rights. This implies a change in perspective that goes beyond traditional approaches to local participation which are aimed at obtaining support for project operations. Companies must therefore make every possible effort to carry out responsible, transparent and effective consultations, which genuinely correspond to the goal of reaching agreement or consensus with indigenous peoples, in accordance with the relevant international instruments. In conducting such consultations, companies should endeavour to incorporate in them the minimum criteria laid down in those international instruments, especially in cases where domestic law provides either limited regulations or none at all. 

             4.     Impact studies and compensation measures 

71. Impact studies and the definition of appropriate measures to compensate for any negative impact identified are, by definition, related to the consultation process. In recognition of the special ties that indigenous peoples maintain with the natural habitats of the territories in which they live, international standards widely acknowledge indigenous peoples’ “right to the conservation and protection of the environment” and of the “productive capacity of their lands or territories and resources” (Declaration, art. 29.1), and at the same time call for the adoption of “special measures ... for safeguarding” their environment (ILO Convention No. 169, art. 4.1). Such rights are in addition to the social and cultural rights that may be affected by corporate activities. 

72. In recognition of indigenous peoples’ reinforced right to the conservation and protection of the environment, international standards and practice now require that social and environmental impact studies be conducted as a specific guarantee for the protection of indigenous rights, and in particular with regard to projects involving investment in or the development, exploration or extraction of natural resources likely to affect those rights. Under article 7.3 of ILO Convention No. 169, States are required to conduct “studies ... in co-operation with the peoples concerned, to assess the social, spiritual, cultural and environmental impact on them of planned development activities”, the outcome of which must serve as “fundamental criteria” for the implementation of those activities. In its judgement Pueblo Saramaka v. Suriname, the Inter-American Court of Human Rights stated that conducting social and environmental impact studies guaranteed the right of indigenous communal ownership in relation to the projects carried out on their territories and that such studies must be conducted by independent technical experts under the supervision of the State.54 Such studies are also expressly required by the policy of various international financial institutions. 

73. As the Special Representative of the Director-General has noted with respect to multinational corporations, the traditional impact study paradigm must be modified to incorporate fully a human rights based approach. Under that new approach, in drawing up the terms of reference for impact studies relating to indigenous rights, companies must identify “the relevant human rights standards, including those set out in international conventions to which the home and host countries are signatories (perhaps also noting human rights conventions those countries have not ratified)” and other standards such as “indigenous customary laws and traditions (for example those that govern the distribution and ownership of land)”.55 That was the approach used, for example, in the Akwé Kon Guidelines, adopted by the Conference of Parties of the Convention on Biological Diversity and intended to facilitate the conduct of cultural, environmental and social impact assessments regarding activities planned to take place on indigenous territories or which might affect those territories. 

74. The ultimate goal of impact studies is to ensure that all necessary steps are taken to avoid any negative impact that the planned activities might have on the environment and on the social, economic, cultural and spiritual life of indigenous peoples. As part of their duty to respect indigenous rights, companies must therefore do everything possible to seek technically feasible solutions to mitigate or limit such impact (Declaration, art. 32.3). When, for fundamental reasons, adverse impact cannot be avoided, indigenous peoples are entitled to “just and fair redress” for any damage arising from corporate activities, as clearly set out in the relevant international instruments (Declaration, arts. 20.2, 32.3; ILO Convention No. 169, art. 15.2). 

75. As may be clearly deduced from international standards, compensation must be aimed at repairing all possible adverse impacts of corporate activity on the daily life of indigenous peoples, including not only the impact on their environment or productive capacity, but also the impact on the social, cultural and spiritual aspects of their life. The practice of the Inter-American Court of Human Rights offers in that regard a series of highly pertinent examples of compensation and reparation in cases of damage to indigenous peoples’ social and cultural practices.56 

              5.    Benefit sharing 

76. Aside from their entitlement to compensation for damages, indigenous peoples have the right to share in the benefits arising from activities taking place on their traditional territories, especially in relation to natural resource exploitation. The duty to establish benefit sharing mechanisms for peoples affected by such activities is set out explicitly in article 15.2 of ILO Convention No. 169 and has been reiterated by, inter alia, the jurisprudence of the Inter-American Court of Human Rights57 and the Committee on the Elimination of Racial Discrimination (CERD).58 

77. Indigenous peoples’ right to share in the benefits arising from activities affecting their traditional territories reflects the broad international recognition of the right to indigenous communal ownership, which includes recognition of rights relating to the use, administration and conservation of the natural resources existing in indigenous territories, independent of private or State ownership of those resources59 In that regard, the previous Special Rapporteur has observed that “mutually acceptable benefit sharing” is a means of guaranteeing the human rights of indigenous peoples “in relation to major development projects”.60 Likewise, the Inter-American Court of Human Rights has ruled that benefit sharing is one of the guarantees required in any case involving limitations on the rights of indigenous communal ownership; benefit sharing must be understood as equivalent to the right to fair compensation for limitation or deprivation of property, as recognized in various international instruments. 

78. There is no specific international rule that guarantees benefit sharing for indigenous peoples, aside from the consideration that such sharing must be “fair and equitable”.61 Domestic law still presents serious limitations in this sphere. States rarely guarantee a share in the benefits arising from natural resource exploitation, and when such benefit sharing is established by law, a distinction is usually not made between the local population and indigenous communities per se. Moreover, the share in project-generated benefits is often trivial in comparison with the company’s share, and there are often no clear and transparent criteria for apportioning such benefits. 

79. When domestic law offers limited responses to this question, or no responses at all, due diligence with respect to indigenous rights may require companies to set up specific benefit-sharing mechanisms, based on international standards. It should be kept in mind that under a corporate approach based on respect for indigenous rights, benefit sharing must be regarded as a means of complying with a right, and not as a charitable award or favour granted by the company in order to secure social support for the project or minimize potential conflicts.62 

80. From the standpoint of indigenous rights, benefit sharing must go beyond restrictive approaches based solely on financial payments which, depending on the specific circumstances, may not be adequate for the communities receiving them.63 As pointed out by the participants in the international seminar held by the Permanent Forum in Manila in 2009, “payments to indigenous communities often had negative impacts on the community and were divisive” and could easily lead to the exercise of “undue influence and even bribery”.64 Consideration should be given to the development of benefit-sharing mechanisms which genuinely strengthen the capacity of indigenous peoples to establish and follow up their development priorities and which help to make their own decision-making mechanisms and institutions more effective. 

       
IV. Conclusions and recommendations 

81. The absence of clarity with respect to corporate responsibility, especially transnational corporate responsibility, in relation to indigenous rights is the source of numerous abuses worldwide. The implementation of corporate activities without taking account of those rights, as they are recognized under international rules, has given rise to highly negative impacts on the environment and the economic, social, cultural and spiritual life of indigenous peoples. Such irresponsible corporate activity, sometimes abetted or simply ignored by the Governments concerned, continues to engender serious social conflicts in areas where indigenous peoples live. 

82. These conflicts, which are worsening as new regions of the world get involved in natural resource exploitation or infrastructure building, have given rise to situations of genuine ungovernability, which limit the capacity of States and the companies themselves to carry out projects that fail to take into account indigenous rights. 

83. As a result, the international community now holds the expectation, increasingly shared by all the stakeholders directly involved, including business itself, that companies bear certain responsibilities with respect to indigenous rights. Within the conceptual framework drawn up by the Special Representative of the Secretary- General on human rights and transnational corporations and other business enterprises — protect, respect and remedy — companies have, at the very least, the duty to comply with international standards relating to the human rights of indigenous peoples. 

84. As part of their responsibility to respect indigenous rights, companies must exercise due diligence by identifying legal, institutional or other factors that have an impact on the effective enjoyment of the rights of indigenous peoples in the countries in which such companies operate; evaluating effectively the possible negative impact their activities may have on indigenous rights; and ensuring that such activities do not contribute to acts or omissions by States and other stakeholders that might give rise to abuses of those rights. 

85. Due diligence exercised by companies in relation to indigenous rights include, first, the identification of the indigenous peoples that might be affected by their activities, including in States that do not recognize, or recognize solely in a limited fashion, the indigenous peoples living within their borders. For the purposes of such identification, companies must apply the international criteria which define the category of indigenous peoples and provide the grounds for a series of specific rights. 

86. In addition, within the framework of due diligence, companies must take account of the criteria, as laid down in international rules, for recognition of the rights of indigenous peoples, in particular their right to lands, territories and natural resources, including in cases where domestic law differs substantially from such criteria. Companies must therefore grant, in all respects, full recognition of the indigenous territorial rights arising from customary land tenure, independent of official State recognition. 

87. The principle of due diligence also requires that companies recognize the duty of States to consult indigenous peoples (and, in some case, to obtain their consent) prior to the adoption of measures that may affect them directly, and in particular in relation to projects that affect their traditional territories. Companies must not attempt to replace Governments in situations where international standards require Governments to bear direct responsibility for holding consultations; indeed, they must promote the full assumption by Governments of such responsibility. 

88. Lastly, companies would be negligent in their due diligence with respect to human rights if they agreed to work on specific projects or with countries in which Governments fail to guarantee adequate consultation with indigenous peoples. 

89. Without prejudice to the principle that States bear the main responsibility to consult, companies must respect the strengthened right of indigenous peoples to participate in decisions affecting them by ensuring adequate mechanisms for consultation and dialogue with them. Here, the purpose of consultations with indigenous peoples should be to seek consensus on key aspects such as identification of the potential negative impact of the activities, measures to mitigate and compensate for such impact, and mechanisms for sharing the benefits derived from the activities. Once again, if companies wish to exercise due diligence, they must ensure that the consultations they hold are based on the criteria laid down in international rules, especially when the States in which they operate provide inadequate legal regulations, or none at all. 

90. An adequate consulting process requires full information on the planned corporate activity, which means, first of all, that impact studies must be conducted prior to the implementation of the project. From a human rights standpoint, such studies, conducted by independent technical experts under State supervision, must consider all possible negative impacts on the rights, of whatever kind, of the indigenous communities concerned. Impact studies must also identify possible ways of mitigating those impacts. In the event that such solutions do not exist or are not technically feasible, companies must compensate for all types of damage sustained by the indigenous peoples concerned. 

91. Independent of compensation measures, companies are bound by their duty to respect indigenous rights to establish mechanisms ensuring that indigenous peoples share the benefits generated by the activities in question. Benefit sharing responds in part to the concept of fair compensation for deprivation or limitation of the rights of the communities concerned, in particular their right of communal ownership of lands, territories and natural resources. Companies must ensure that benefit-sharing mechanisms genuinely fulfil that purpose, and that they are appropriate to the specific context of indigenous peoples.
______________
Contents


Page
I. Introduction

3
II. Sessions of the Open-ended Working Group on the Right to Development

3
A. First and second session (18–22 September 2000 and 29 January– 2 February 2001)

3
B. Third
 session (25 February– 8 March 2002)

7
C. Fourth session (3–14 February 2003)

14
D. Fifth session (11–20 February 2004)

17
E. Sixth
 session (14–18 February 2005)

20
F. Seventh session (9–13 January 2006)

26
G. Eighth session (26 February– 2 March 2007)

35
H. Ninth session (18–22 August 2008)

38
I. Tenth session (22–26June 2009)

40
J. Eleventh session (26–30 April 2010)

42
K. Twelfth session (14–18 November 2011)

43
L. Thirteenth session (7–11 May 2012)

45
I.

Introduction

1.
The open-ended Working Group on the Right to Development was established by the Commission on Human Rights in its resolution 1998/72 and the Economic and Social Council in its decision 1998/269 with a mandate to monitor and review progress made in the promotion and implementation of the right to development, as elaborated in the Declaration on the Right to Development, at the national and international levels, providing recommendations thereon and further analysing obstacles to its full enjoyment, focusing each year on specific commitments in the Declaration; to review reports and any other information submitted by States, United Nations agencies, other relevant international organizations and non-governmental organizations on the relationship between their activities and the right to development; and to present for the consideration of the Human Rights Council a sessional report on its deliberations, including advice to the Office of the United Nations High Commissioner for Human Rights (OHCHR) with regard to the implementation of the right to development, and suggesting possible programmes of technical assistance at the request of interested countries with the aim of promoting the  implementation of the right to development.
2.
The Human Rights Council, in its resolution 21/32 endorsed the recommendation adopted by the Working Group on the Right to Development at its thirteenth session, in which it requested “the OHCHR to make available on its website and to the Working Group, at its 14th session, a consolidated document of all the conclusions and recommendations of the Working Group since its establishment in 1998”. 

3.
This document contains the conclusions and recommendations adopted by the Working Group on the Right to Development since its establishment in 1998. It also includes the summaries and views of the respective Chairperson when the Working Group did not adopt conclusions and recommendations. 

II.
Sessions of the Open-ended Working Group on the Right to Development

A.
First and Second sessions

(18–22 September 2000 and 29 January– 2 February 2001)

Chairperson-Rapporteur: Mr. Mohammed-Salah Dembri (Algeria) 

Document: E/CN.4/2001/26


“G.
Conclusions of the Chairperson



1.
Introduction

157.
On 2 March 2001, the Working Group met in plenary session for the submission by the Chairperson of his conclusions.  Following the Chairperson’s closing remarks, group coordinators made presentations expressing appreciation to the Chairperson and support for his efforts aimed at moving forward the process of the realization of the right to development, as well as for the efficient way that the deliberations of the Working Group had been conducted under his guidance. They also expressed the need for the continuation of the work of the Working Group in order to address the outstanding issues on its agenda. Some delegations expressed reservations to the Chairperson’s conclusions. These delegations were invited by the Chairperson to submit, in writing, their views. These views have been annexed to the report (annex III).



2.
Chairperson’s conclusions

158.
The Open-Ended Working Group on the Right to Development (Open-Ended Working Group) met in two sessions, from 18 to 22 September 2000 and 29 January to 2 February 2001. 
159.
The exchange of views that took place on the topics identified during the second session of the Open-Ended Working Group was conducted, as was the case at its first session, in a frank, interactive and positive manner.

160.
In addition to the discussion of the Independent Expert’s reports, several topics related to the actions that required to be taken both at national and international levels were debated in a focused fashion.

161.
At the request of all regional groups, the Chairperson prepared draft elements for an agreed outcome of the session.

162.
Subsequently, the majority of delegations accepted the Chairperson’s text as a basis for reaching an agreed outcome. Five delegations (Australia, Canada, Japan, New Zealand and the United States of America), however, expressed difficulties with starting the negotiations, arguing that they were not able to receive instructions from their respective authorities.

163.
Eager to preserve the cohesion of the Working Group, as well as the positive and fruitful exchange of views during the session, the Chairperson, in consultations with regional groups, decided to grant sufficient time (three weeks) to allow the five above-mentioned delegations to seek instructions from their capitals.

164.
Consequently, the Working Group resumed its work in informal session for two days, 26 and 27 February 2001.

165.
A number of amendments submitted by delegations were brought to the attention of the Working Group. A first reading of the Chairperson’s paper was completed and a large portion of this text enjoyed support from a wide majority of delegations.

166.
However, the five delegations listed above were not able to join the emerging consensus on some elements of the text.

167.
With the objective of reaching the widest possible agreement, the Chairperson decided to draw his own conclusions based on the debate in the Working Group as well as in the informal consultations, as an integral balanced package proposal.

168.
As stated at the second session of the Working Group, delegations with dissenting views are invited to submit their comments and observations to the Chairperson and these will be annexed to the report.



3.
Report of the Independent Expert

169.
On the basis of the text of the Declaration on the Right to Development (1986), reaffirmations in several subsequent Commission on Human Rights and General Assembly resolutions, as well as declarations adopted at international conferences including the 1993 Vienna Declaration and Programme of Action which confirmed that the right to development is a universal and inalienable right, it should now be possible to consolidate and enhance action in a concerted manner towards the full implementation of the right to development, as established in the Declaration on the Right to Development.

170.
There was a general appreciation of the reports of the Independent Expert and of his additional work and clarifications on the “development compact” proposal, which contributed to a better understanding of this proposal. However, it was generally felt that further clarifications were needed.

171.
The proposed “development compact” would be of a voluntary nature for all parties involved. Its content would be defined on a case-by-case basis and be adapted to priorities and realities of any country willing to conclude such a compact which would need the adherence and the support of all international actors involved in its implementation.

172.
In this context, the Independent Expert was requested to further clarify the proposed “development compact”, taking into consideration views expressed during the two sessions of the Working Group, and in broad consultations with the Office of the High Commissioner for Human Rights (OHCHR), relevant United Nations agencies, international and regional organizations, NGOs and, in particular, with those actors and States interested in developing pilot projects in this regard, keeping in mind:

a)
The ongoing bilateral and multilateral development cooperation programmes including national and regional programmes;
b)
The need to formulate an operational model for the “development compact”;

c)
The views of concerned international organizations, agencies and relevant regional institutions;

d)
The need to ensure its added value and complementarity to the existing relevant mechanisms;

e)
The need for country-specific studies both from national and international perspectives.

173.
As per the Declaration on the Right to Development, States have the primary responsibility for the creation of national and international conditions favourable to the realization of the right to development and their commitment to cooperate with each other in ensuring development and eliminating obstacles to development is critical to the realization of the right to development and is a necessary complement to efforts at the national level.

174.
According to the Declaration on the Right to Development, the human person is the central subject of development. The right to development is an inalienable human right by virtue of which every human person and all peoples are entitled to participate in, contribute to, and enjoy economic, social, cultural and political development, in which all human rights and fundamental freedoms can be fully realized.

175.
The realization of the right to development is essential to fulfil the vision of the Vienna Declaration and Programme of Action which regards all human rights as universal, indivisible, interdependent and interrelated. The lack of development may not be invoked to justify abridgement of internationally recognized human rights.

176.
To realize the right to development, national action and international cooperation must reinforce each other in a manner that goes beyond the measures for realizing each individual right. It was recognized that international cooperation for the realization of the right to development should be conducted in a spirit of a partnership, in full respect of all human rights which are universal, indivisible, interdependent and interrelated.

177.
Although development deficits and needs vary from one country to another, for many developing countries, the realization of the rights, inter alia, to food, health and education may be important development entry points to the realization of the right to development. In this context, there was appreciation for the Independent Expert’s concept of a “development compact” with its intent to give expression to some basic tenets of the interdependence of all human rights and national ownership of development strategies and development programmes, as well as the importance of international cooperation.

178.
Although the nature of the follow-up for the right to development has not been defined, there was a recognition of the need for discussion to consider a suitable follow-up in the future.



4.
National action for the realization of right to development

179.
The primary responsibility for adoption of policies, setting priorities, allocation of resources and follow-up for the right to development is that of national Governments.

180.
The necessity of establishing, at the national level, an enabling legal, political, economic and social environment for the realization of right to development was underlined. In this context, the importance of democratic, participatory, transparent and accountable governance was stressed. The need for efficient national mechanisms such as national human rights commissions to ensure respect for civil, economic, cultural, political and social rights, without any distinction whatsoever, was also underlined.

181.
The need to prevent, address and take effective action against corruption at the national level, including a firm legal structure for eradicating corruption, was emphasized and States were urged to take all necessary measures to that end.

182.
The importance of the role of the State, civil society, free and independent media, national institutions, the private sector and other relevant institutions in the realization of the right to development was acknowledged. A need to continue discussions on this subject was also expressed.

183.
The role of women in the process of the realization of right to development was fully recognized, including their role as active actors in and beneficiaries of development, and further actions in this context are needed to ensure the participation of women on equal terms with men in all fields in the realization of right to development.

184.
The promotion of gender equality and the empowerment of women as an effective means to combat poverty, hunger and disease and to stimulate sustainable development were widely recognized. The importance of equal rights and opportunities for women and men, including property rights for women and access to bank loans, mortgages and other forms of financial credit, taking into account best practices of micro-credit in different part of the world, was also reaffirmed.

185.
In the process of the realization of the right to development, special attention should be given to persons belonging to minorities, whether national, ethnic, religious or linguistic, as well as to persons belonging to vulnerable groups – for instance indigenous people, Roma, migrants, persons with disabilities, children and persons infected with HIV/AIDS . This attention should have a gender perspective.



5.
International action for the realization of the right to development

186.
The Working Group should translate through concrete recommendations the commitment made at the Millennium Summit to make the right to development a reality for everyone and the resolve to create an environment at the national and global levels which is conducive to development and to the elimination of poverty. Success in meeting these objectives depends on good governance at the international level and on transparency in the financial, monetary and trading systems as well as an open, equitable, rule-based, predictable and non-discriminatory multilateral trading and financial system.

187.
The creation of an enabling international environment through a clear assessment of impediments existing at the international level was highlighted. In this context, the duty of international cooperation for realization of the right to development as stipulated in article 3 of the Declaration on the Right to Development was stressed.

188.
Bearing in mind the existing efforts in this respect, it is necessary to enhance efforts at evaluating and addressing the impact of international economic issues such as international macro-economic decisions-making, debt burden, international trade, market access, functioning of international financial institutions, transfer of technology, bridging of the knowledge gap (digital divide), impact of intellectual property regimes, fulfilment of international development commitments and migration issues on the enjoyment of human rights.

189.
In the above context, the Independent Expert should prepare, in consultation with all relevant United Nations agencies and the Bretton Woods institutions, a preliminary study on the impact of these issues on the enjoyment of human rights for consideration by the Working Group at its future sessions.

190.
The need to prevent, address and take effective action against corruption at the international level was emphasized and States were urged to take all necessary measures to that end.

191.
The need for international solidarity and cooperation for realization of the right to development was emphasized with particular mention of the achievement of the internationally agreed development commitments and targets including, inter alia, for food, health, primary education and poverty eradication.



6.
Future work

192.
In view of the urgent need to make further progress towards the realization of the right to development as elaborated in the Declaration on the Right to Development, and based on the established practice of the Commission on Human Rights, the mandate of the Working Group on the Right to Development should be extended for one session of 10 working days between the fifty-seventh and fifty-eighth sessions of the Commission of Human Rights.

193.
Extension of the mandate of the Independent Expert for one year is also required with sufficient technical and financial resources to be made available to him in fulfilment of his mandate.”

B.
Third session 

(25 February– 8 March 2002)
Chairperson-Rapporteur: Mr. Mohammed-Salah Dembri (Algeria)
Document: E/CN.4/2002/28/Rev.1


“VIII.
Conclusions and recommendations
89.
Participants in the Working Group negotiated and agreed upon the conclusions to the present report during the second week of the session. The Working Group reconvened for its final meeting in the afternoon of Friday, 8 March 2002, when it discussed four outstanding paragraphs of the conclusions. Those paragraphs were adopted by consensus. However, one delegation expressed difficulties in joining the consensus on one paragraph at that moment and asked to be allowed to consult its capital on that paragraph. After consultation with the members of the Working Group and with their agreement, the Chair acceded to the above-mentioned request, provided that the delegation concerned would advise the Chair on its final position regarding the paragraph before the presentation of the report of the Working Group to the Commission on Human Rights at its fifty-eighth session. Following this discussion, representatives of the regional groups made closing remarks. 

90.
The work programme of the third session of the Working Group was adopted by consensus following informal consultations conducted by the Chairperson-Rapporteur. 

91. The third session of the Working Group took place following major international conferences and meetings relevant to the right to development. These included the Third United Nations Conference on the Least Developed Countries (Brussels, 14-20 May 2001), the World Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance (Durban, South Africa, 31 August-7 September 2001) and the Fourth Ministerial Conference of the World Trade Organization (Doha, 9-14 November 2001). The Working Group was also cognizant of the forthcoming International Conference on Financing for Development to be held in Monterrey, Mexico, from 18 to 22 March 2002 and the World Summit on Sustainable Development to be held in Johannesburg, South Africa from 26 August to 4 September 2002. 

92. Given the direct relevance of these meetings and international conferences to the Working Group, it was expected that relevant United Nations funds and agencies and other international organizations should have informed the Working Group of developments taking place in their sphere of activities with implications for the implementation of the right to development. 

93. In the above context, the Working Group welcomed the deepening dialogue with international institutions such as the World Bank, IMF and FAO, as well as participation by UNESCO, UNAIDS, UNCTAD, ILO and UNDP. However, the absence of other important international organizations, relevant United Nations agencies, funds and programmes, despite the formal invitation extended to them, both by the Chairperson and OHCHR, was a source of concern to the Working Group. The Working Group looked forward to the meaningful contribution of all international organizations concerned and encouraged their participation and contribution. The Working Group also appreciated the participation of members of civil society through certain NGOs and encouraged their participation in larger numbers in future years. 

94.
Based on the discussions and a frank and interactive debate during the two-week session, the Working Group agreed to adopt the following conclusions and recommendations. 


A.
Conclusions


International dimension 

95.
The Working Group reaffirms the need for an international environment which is conducive to the realization of the right to development. 

96.
The Working Group reaffirms the critical importance of identifying and analysing obstacles impeding the full realization of the right to development at both the national and international levels. While recognizing that promotion and protection of human rights, including the right to development, rests with States, as established in article 3 of the Declaration on the Right to Development, the Working Group further reaffirms the inextricable link between the two. 

97.
In this regard, the Working Group recognizes the need for effective implementation and fulfilment of internationally agreed targets adopted by consensus at various international conferences and summits, with particular emphasis on those contained in the Millennium Declaration, within the agreed time frames. 

98.
The work programme for the current session of the Group, adopted by consensus and contained in document E/CN.4/2002/WG.18/4, reflected the international economic and financial issues that deserved particular attention by the Working Group, such as international trade, access to technology, good governance and equity at the international level, and the debt burden, in order to consider and evaluate their impact on the enjoyment of human rights. In this regard, the Working Group had a useful exchange of views on these issues and looks forward to the preliminary study, as requested by the Commission on Human Rights in resolution 2001/9, for consideration by the Working Group at its next session. 

99.
While recognizing the importance of the aforementioned study to further the discussion of international issues, the Working Group was determined to move forward with a view to providing guidance to the independent expert in formulating the study and also to discussing major developments that have taken place since the last session of the Working Group. 
100.
On the basis of the interactive debate on these international issues and on the need for mainstreaming the right to development, the Working Group underlines that in relation to the international economic, commercial and financial spheres, core principles such as equality, equity, non-discrimination, transparency, accountability, participation and international cooperation, including partnership and commitments, are important for the realization of the right to development. 

(a)
Globalization offers opportunities and challenges. However, the process of globalization remains deficient in achieving the objective of integrating all countries in a globalized world. Many developing countries have been marginalized and others risk marginalization. If the process of globalization is to be made fully inclusive and equitable, there is a strong need for policies and measures, at the national and global levels alike, to respond to the challenges and the opportunities of globalization; 

(b)
The important link between international economic, commercial and financial spheres and the realization of the right to development. In this regard, the need for broadening the base of decision-making at the international level on issues of concern to development and to fill organizational gaps was highlighted, as was the strengthening of the United Nations system and the other multilateral institutions. The need to broaden and strengthen the participation of developing countries and economies in transition in international economic decision-making and norm-setting was also stressed; 
(c)
In the context of financing for development, and as already recognized in the relevant forums, there is value in exploring, in the appropriate forums, innovative sources of finance, provided that these sources do not unduly burden developing countries. In those forums, it was also agreed to study the results of the analysis requested from the Secretary-General, noting the proposal to use special drawings rights allocations for development purposes; 
(d) 
Reaffirming the commitment to and urging developed countries that have not done so to make concrete efforts towards the targets of 0.7 per cent of their GNP for ODA to developing countries and 0.15-0.2 per cent of their GNP to LDCs, encouraging developing countries to build on progress achieved in ensuring that ODA is used effectively to help meet development goals and targets; 
(e)
The Working Group discussed developments that have taken place at the WTO and, in this context, took note of the results of the Fourth Ministerial Conference at Doha, and the Ministers’ commitment to seek to place the needs and interests of developing countries at the heart of the Work Programme adopted in the Declaration. From the discussions on international trade issues in the Working Group there was a common understanding on the need to address market access for developing countries, including in agriculture, services and non-agricultural products, in particular those of interest to developing countries. In this regard, the Working Group also considers that a desirable pace of meaningful trade liberalization, including in areas under negotiations; implementation of commitments on implementation-related issues and concerns; review of special and differential treatment provisions with a view to strengthening them and making them more precise, effective and operational; avoidance of new forms of protectionism, capacity-building and technical assistance for developing countries; are important issues in making progress towards the effective implementation of the right to development. The Working Group noted that the WTO is also committed to reviews of the TRIPS and TRIMS Agreements. The Working Group supports the relevant commitments made to take into account the development dimension. 
(f)
Debt burden and debt servicing were recognized as important constraints on the ability of indebted countries to promote the right to development. The Working Group underlines the need for enhanced initiatives by creditors to alleviate the debt burden as a contribution to the realization of the right to development. In this context, actions taken by creditors to provide faster, deeper and broader debt relief for heavily indebted poor countries as useful steps towards solving serious debt problems were welcomed. Developing countries should use resources released by debt relief as well as other sources of development finance in a manner that fully takes into account the interests of the poor and poverty reduction strategies;

(g)
The need to make available to all the benefits of new technologies, especially information and communication technologies, and the need to bridge the digital divide were evident. The Working Group welcomes the convening in Geneva in December 2003 and in Tunis in 2005 of the World Summit on the Information Society which will be important in addressing the problem of the digital divide. 
101.
While the Working Group agreed that the above elements and those that are enumerated below in other sections shall also be a part of the basis for a future work programme of the Group, it is important to underline that the Group cannot and does not see itself as a substitute for multilateral negotiations in areas where other international organizations are mandated to act. However, taking into account the consensus achieved at the World Conference on Human Rights in Vienna and the two International Covenants on Human Rights, the Working Group considers itself competent to send out a strong message in all areas where the existing system impacts adversely on the realization of the right to development for all. In doing so, the Working Group hopes that the concerned organizations will take all necessary steps to remedy the existing situation. 

102.
International cooperation is one of the international commitments stated in the Declaration on the Right to Development. International cooperation has various aspects and modalities. Among them, the Working Group would like to stress the importance of multilateral cooperation; however, other forms of cooperation, such as partnership, commitment and solidarity, including South-South cooperation, should be encouraged. South-South cooperation was recognized as one of the approaches to be taken in promoting and expanding international cooperation. In this context, the Working Group took note of several existing examples of such cooperation. 


National dimension 

103.
It is stressed that the basic responsibility for the realization of all human rights lies with the State. The Working Group underlines that the promotion of the right to development in the national context hinges on the application and observance of core principles such as equality, participation, accountability, non-discrimination and international cooperation. 
104.
The Working Group reaffirms that States have the primary responsibility for their own economic and social development, and the role of national policies and development strategies cannot be overemphasized. The Working Group further reaffirms the necessity of establishing, at the national level, an enabling legal, political, economic and social environment for the realization of the right to development. 

105.
There is an increased understanding within the Working Group of possible approaches and elements for the promotion and realization of the right to development at the national level. These include: 



(a)
Poverty eradication 

Eradication of poverty is a critical, though not the only, step in the promotion and realization of the right to development. The Working Group recognizes that poverty is a multifaceted problem which requires an equally multifaceted approach addressing economic, political, social, environmental and institutional dimensions on all levels, especially in the context of the Millennium Declaration goal of halving, by the year 2015, the proportion of the world’s people whose income is less than one dollar a day and the proportion of people who suffer from hunger. The Working Group also recognizes the relevant role being played by the World Bank and the IMF in the context of PRSPs, where applicable, one of the useful tools to achieve poverty eradication and development. At the same time, the Working Group also underlines that the international community is far from meeting the target date of 2015 for halving the number of people living in poverty. Particular emphasis was laid on the principle of international cooperation, including partnership and commitment, between developed and developing countries. 



(b)
The role of women 

The Working Group recognizes the importance of the role and the rights of women and the application of a gender perspective as a cross-cutting issue in the process of realizing the right to development. It notes in particular the positive relationship between women’s education and their equal participation in civil, political, economic, social and cultural activities of the community, and the promotion of the right to development. 



(c)
The rights of the child 

The Working Group stressed the need for the integration in all policies and programmes of the rights of children, boys and girls alike, and for ensuring the protection and promotion of those rights, especially in areas relating to health, education and the full development of their capacities. 



(d)
HIV/AIDS and other communicable diseases 

The Working Group recognized that measures must be taken at the national and international levels to fight HIV/AIDS and other communicable diseases, taking into account ongoing efforts and programmes. 



(e)
Good governance 

The Working Group also recognized that good governance and the rule of law at the national level will assist all States to promote and protect human rights, including the right to development. The value of ongoing efforts by States to identify and strengthen good governance practices, including transparent, responsible, accountable and participatory government, that are responsive and appropriate to their needs and aspirations, including in the context of agreed partnership approaches to development, capacity-building and technical assistance, was agreed. 



(f)
Civil society 

The Working Group also recognized the need at the national level for strong partnerships with civil society organizations, including the private sector, in pursuit of poverty eradication and development, as well as for good corporate governance. 



(g)
Corruption 

Considerable emphasis was laid on the need to encourage action against corruption at the national and international levels, including the need for genuine political commitment on the part of national Governments through a firm legal framework. In this regard, the Working Group encouraged adhering to existing instruments dealing with corruption and supporting other ongoing international legal efforts. The Working Group acknowledges the crucial duty of Governments to use, in a transparent and responsible manner, resources that may contribute to the realization of the right to development, whether from domestic or foreign sources. 



(h)
New Partnership for Africa’s Development (NEPAD) 

There was substantial discussion on the recently adopted NEPAD. The Working Group expresses support and appreciation for NEPAD as a development framework and a practical example which could be explored for the promotion of a rights-based approach to development. In this context, the Working Group encouraged future consideration by the Working Group of national initiatives and programmes in the framework of NEPAD and any other similar initiatives. 

106.
The Working Group made considerable progress in identifying additional components of the realization of the right to development. These additional components include: institutional infrastructure; coherence and cooperation in policy and programme development; human resource development; public finance and administration; financial regulation and supervision; basic education; social- and gender-sensitive budget policies; rule of law and the judicial system; appropriate technological development and crisis prevention. In this context, the Working Group also noted the importance of technical assistance, capacity-building and information-sharing to assist developing countries in their efforts. 



Consideration of the fourth report of the independent expert 

107.
The Working Group appreciates the work done by the independent expert on the right to development and had a thorough discussion of his fourth report, which contained elements of an “operational model” of his “development compact” proposal, as requested by the Commission in resolution 2001/9. 

108.
The Working Group agrees that there are areas in which clarification, especially in the context of linkages with existing mechanisms and ongoing bilateral programmes, is still needed. In this regard, the independent expert should seek guidance from the discussions that took place at the present session in order to refine his proposed development compact, taking into account activities within existing mechanisms in order to avoid duplication. 

109.
One issue which stood out during the discussion relates to the need to identify actors and Governments willing to take part in a pilot development compact project. 


Strengthening the role of the Office of the High Commissioner for Human Rights in the promotion and protection of the right to development 
110.
The Working Group recognizes the fundamental role of OHCHR in the promotion and realization of the right to development. The Working Group takes note of the information on its activities provided by OHCHR in the course of the discussion on strengthening the role of the Office to promote the right to development. 

111.
Several questions were posed to representatives of OHCHR, such as clarification of the priorities in selecting its activities, the question of the human and financial resources, both for research and other activities, available for implementing its mandate regarding the right to development, assessment of and reporting on its activities (i.e. seminars and regional workshops) and their coordination, consultation and communication with other bodies of the United Nations system, such as the United Nations Development Group/United Nations Development Assistance Framework/Common Country Assessment and other United Nations funds and programmes, in the context of the right to development. 

112.
The Working Group recognizes that there is considerable scope for further improvement of the Office’s activities in the area of the promotion and realization of the right to development, and to this end would encourage greater dialogue and cooperation between itself and OHCHR. This would assist the Working Group in formulating recommendations to the Commission on Human Rights on future work and activities, including research relating to the right to development. 


Consideration of a suitable permanent follow-up mechanism for the implementation of the right to development 

113.
There is a divergence of views within the Working Group on a suitable permanent follow-up mechanism for the implementation of the right to development. 

114.
In that context, there is an understanding in the Working Group that all options, including those proposed at the current session of the Working Group and as contained in the Declaration on the Right to Development, remain open to further discussion at future sessions of the Working Group. 


B.
Recommendations 

115.
The Working Group should extend an open invitation, through the High Commissioner for Human Rights, to all specialized agencies, United Nations funds and programmes, the international financial institutions and other relevant actors in order to encourage their active participation and expert contributions to the work of the Working Group. 

116.
The Working Group commits itself to drafting the agenda for its next session as early as possible in order to contribute to the preparation of the work and to encourage meaningful participation by all. 
117.
The Working Group recommends that the Commission on Human Rights consider the renewal of the Working Group’s mandate for another two years. 

118.
The Working Group agreed to discuss further the proposals for a suitable permanent follow-up mechanism for the implementation of the right to development. 
119.
The Working Group recommends that the independent expert conduct an appraisal of country-specific studies relevant to the proposed operational model of his development compact. The independent expert could consider taking into account different national, regional or international frameworks, including NEPAD. 

120.
The Working Group requests the independent expert to submit at the next sessions of the Working Group the preliminary study on the impact of international issues on the enjoyment of the right to development, as mandated by the Commission on Human Rights in resolution 2001/9. In this context, the United Nations Secretary-General, OHCHR, United Nations specialized agencies, funds and programmes and other international organizations, including WTO and the Bretton Woods institutions, are requested to cooperate and extend all possible assistance to the independent expert.”

C.
Fourth session 
(3–14 February 2003)
Chairperson-Rapporteur: Mr. Bonaventure M. Bowa (Zambia) 
Document: E/CN.4/2003/26

“48. The working group adopted the summary of the proceedings as reflected in paragraphs 12 to 47 above in its meeting on 24 March 2003 and it took note of the views and observation of the Chairperson-Rapporteur as reproduced in the annex I.



Annex I 


Views and observations of the Chairperson-Rapporteur
1.
Having concluded its general debate, the working group began to consult on conclusions and recommendations, on the basis of a list of proposals made by delegations. The working group was, however, not in the position to conclude this task within the time allotted to the formal session of the working group. Some delegations called for the continuation of negotiations so as to arrive at conclusions and recommendations by consensus. Other delegations however proposed that the working group should ask the Chairperson-Rapporteur to draw his own conclusions and recommendations and give delegations an opportunity to comment thereon. In an attempt to reconcile these two positions the Chairperson-Rapporteur held a number of informal consultations, including on a bilateral basis with delegations. As these consultations did not achieve any positive results, and to underscore the important contribution made by the debate in the working group, the Chairperson-Rapporteur presents in the following paragraphs his views and observations on the progress made. These were taken note of by the working group in its session on 24 March 2003.



Principles and norms

2.
 The working group recalled the consensus achieved at the World Conference on Human Rights in 1993, reaffirming that “the right to development, as established in the Declaration on the Right to Development, is a universal and inalienable right and an integral part of fundamental human rights”. It records the Millennium Declaration pledge to “make the right to development a reality for everyone” and reaffirmed the agreed conclusions of the third session of the Open-ended working group on the right to development, as contained in paragraphs 95 through 120 of document E/CN.4/2002/28/Rev.1. The working group agreed to take its work forward on the basis of consensus, conceptual clarity, concrete action, and a commitment to balance in addressing the national and international aspects of the right to development. It recognized the essential importance to the realization of the right to development of good national governance and effective international cooperation.



The High Commissioner of Human Rights and his Office

3.
The working group welcomed the statement of the High Commissioner for Human Rights recognizing the working group as the only official global forum on human rights and development in which States, international agencies, financial institutions and NGOs participated annually. The working group reviewed the High Commissioner’s report and appreciated its strengthened content and approach, including the information on the work of the OHCHR field offices in implementing the right to development. The working group expressed gratitude to the High Commissioner for his efforts in having secured a significant increase in the participation of international agencies and institutions. It also acknowledged the high level of secretariat support provided to the fourth session.

4.
The High Commissioner was invited to consider supplementing future reports with additional analyses of the issues covered, including evaluation of follow-up activities of recent summits and conferences; and to ensure the availability of OHCHR representatives for substantive participation in the future deliberations of the working group, in particular, for reporting on the relevant initiatives in OHCHR field offices and its technical assistance projects. The working group requested the High Commissioner to strengthen the technical assistance programme, including capacity-building, offered to countries at their request, and to prioritize the right to development in the OHCHR programme.

5.
The Chairperson-Rapporteur recommends that OHCHR consider collecting good practices related to the implementation of the right to development in development programmes and policies, including specific initiatives like those aimed at combating HIV/AIDS. He proposes that the Office undertake analytical studies of the role that could be played by national human rights institutions in the creation and implementation of development partnerships.

6.
The working group recognized that while it had over the past four years covered extensive ground in identifying obstacles existing at the national and international levels impeding progress towards the realization of the right to development, its findings and conclusions had not been adequately followed. Therefore, the working group requested the High Commissioner to bring its conclusions to the attention of the major international institutions including WTO, the World Intellectual Property Organization (WIPO), IMF, the World Bank, UNCTAD and other United Nations agencies as well as other relevant regional organizations and actors, at the highest policy-making level.



Participation of international agencies and financial institutions

7.
The working group noted that the fourth session had seen the participation of the largest number of international agencies and financial institutions of all sessions to date, with a significant increase over previous years, and hoped that this trend would continue in subsequent sessions. The working group encouraged all international agencies and financial institutions to participate actively in future sessions, to take due account of the reports and conclusions of the working group in their work, and to share their relevant experiences and expertise during the deliberations of the working group.



Fifth report of the independent expert

8.
Having reviewed the fifth report of the independent expert containing a further elaboration of his development compact proposal, the working group expressed gratitude for his work. The group took note of the comments, questions and reservations of various delegations regarding the compact proposal, indicating the need for further clarification on a number of aspects of that proposal, including with regard to: the independent expert’s conceptual approach to the right to development; the nature of obligations and responsibilities at the national and international levels; the notion of “mutuality of obligations” and its implications for the legal accountability of States and for domestic ownership of development; the question of the fulfilment by States of their human rights obligations and its relationship to conditionality; the operational feasibility of the compact model; the risk of duplication and the relative advantage of the compact over integration of the right to development into existing mechanisms and instruments; the need to pay explicit attention to women, indigenous populations and minorities; the proposal’s resource implications; the role of domestic resource mobilization in the compact model; the composition of the proposed compact support group and the role of civil society in that body and in the compact in general; corresponding redress mechanisms; the need for appropriate indicators to accompany the model; and the ways to advance the right to development while the compact model is being further clarified.

9.
The Chairperson-Rapporteur suggests that the independent expert might like to pursue further the feasibility of implementing the proposed development compact in consultation with bilateral donors, multilateral agencies and other stakeholders.



Preliminary study on the impact of international economic and financial issues

10.
The working group reviewed the preliminary study of the independent expert on the impact of international economic and financial issues on the enjoyment of human rights. It noted that a variety of views existed among delegations on those issues. The working group requested that the independent expert provide further analysis to the next session of the working group on the impact of issues such as international trade, access to technology, good governance and equity at the international level, and the debt burden on the right to development.

11.
The working group agreed that while the globalization process and the corresponding liberalization of market forces, trade and investment flows offered new opportunities, they would not by themselves lead to the realization of the right to development or a reduction of poverty. Since globalization was not benefiting all States, there was an urgent need for measures to promote, both at the national and international levels, good governance which was essential for the realization of the right to development. The working group agreed that good governance at both the national and international levels implied equality, equity, non-discrimination, accountability, transparency and participation, as well as international cooperation and solidarity. The working group noted that negotiations were taking place in relevant forums addressing several of those issues. The working group urged participants to consider measures that would facilitate the realization of the right to development. In this context, the Chairperson-Rapporteur was of the view that States should, among other measures, endeavour to eliminate protectionist barriers against the exports from developing countries and to suppress subsidies in economic sectors that negatively affected exports from developing countries.



Existing development instruments and mechanisms

12.
 The working group discussed PRSP, CCA/UNDAF, NEPAD and South-South cooperation as potential mechanisms for the advancement of the right to development. It encouraged OHCHR, international agencies and financial institutions, and all relevant actors to enhance efforts to integrate all human rights in these and other existing development instruments and mechanisms and to use them to promote the right to development and to report on those efforts to the working group at its next session.



Practical activities

13.
The working group, having considered the mission reports of the independent expert, identified the need for the collection and analysis of concrete examples and good practices in implementing the right to development, and encouraged the independent expert and OHCHR, in consultation and cooperation with international agencies and financial institutions, to develop country specific studies in the developed as well as the developing countries. Such studies were to be at the invitation and initiative of interested countries, examining in an integrated manner both national and international aspects and the role of all stakeholders in the right to development in those countries. In that context, it was also stressed that NEPAD could provide a suitable framework for the implementation of the right to development. The working group expected that the independent expert and OHCHR would present information in that regard at the next session of the working group and hoped that the NEPAD secretariat would be able to participate in the discussions.

14.
The working group discussed the question of holding an expert seminar on crucial aspects of the right to development. Some participants expressed the view that such a discussion could take place in the framework of an OHCHR convened expert seminar before the next session of the working group, while others considered the possibility of holding an expert discussion during the session of the working group. Still some other delegations made reservations as to the purpose of this proposal. It is the Chairperson-Rapporteur’s view that the Commission on Human Rights should facilitate such a seminar, details of which can be worked out, in view of the importance that many delegations said they attached to the right to development.



A suitable permanent follow-up mechanism

15.
The working group discussed the question of a suitable permanent follow-up mechanism and noted that the matter would be reconsidered by the working group in more depth at its next session, with a view to clarifying the range of options for such a mechanism.



Next session of the working group

16.
The working group recommended that the mandate of the working group be extended for an additional year, and that an agenda and programme of work for the fifth session be agreed and distributed well in advance of that session.”

D.
Fifth session 
(11–20 February 2004)

Chairperson-Rapporteur: Mr. Ibrahim Salama (Egypt)
Document: E/CN.4/2004/23


“III.
Conclusions and recommendations
39.
Based on the discussions in the Working Group, the Chairperson circulated a working document on the possible conclusions and recommendations of the fifth session of the Working Group. This document was negotiated, amended and agreed upon by the members. At its final meeting in the afternoon of 20 February 2004, the Working Group adopted by consensus the agreed conclusions and recommendations as reproduced in paragraphs 41 to 54 of this report. The Working Group also took note of its discussions during the eight-day session and decided to entrust the Chairperson-Rapporteur with the finalization of the present report.

40.
Statements welcoming and endorsing the agreed conclusions and recommendations of the fifth session of the Working Group were made by delegations prior to and after their adoption. One delegation, expressing its support for the agreed conclusions and recommendations, stressed the importance of the rights of women and a gender perspective as a cross-cutting issue, as well as the rights of the child and the role of civil society and non-governmental organizations. Delegations supported the establishment of a high-level task force as a new and fresh basis for future deliberations of the Working Group, and hoped that the consensual approach, as demonstrated during the present session, would be carried forward to the forthcoming session of the Commission on Human Rights. The Chairperson-Rapporteur concluded the session by commending the work of the delegations in reaching the agreed conclusions and recommendations through fruitful dialogue and compromises made by some delegations, which reflected a genuine political will to make progress. The Chairperson-Rapporteur and delegations commended the support provided by the secretariat for the high-level seminar and the Working Group.



A.
Conclusions and recommendations

41.
In relation and in addition to the agreed conclusions and recommendations of the third session of the Working Group on the Right to Development (E/CN.4/2002/28/Rev.1), and having due regard to the positive outcomes of the high-level seminar on “Global partnership for development” held on 9 and 10 February 2004, the fifth session of the Working Group agrees on the importance of establishing partnerships, within the framework of the Working Group, between the Commission on Human Rights and United Nations agencies, funds and programmes, multilateral financial and development institutions, and the World Trade Organization for the implementation of the right to development. To this end, the Working Group views as its priority the development of proposals for the implementation of right to development based on the agreed conclusions of the third session of the Working Group and in keeping with the consensus that has emerged from the interactive discussions at the present session.

42.
 The focus of the Working Group and its follow-up will be on mainstreaming and implementation of the right to development as established in the Declaration on the Right to Development. While recognizing that States have the primary responsibility for their own economic and social development, lasting progress towards the implementation of the right to development requires effective policies at the national level and a favourable economic environment at the international level. For this, States have the duty to cooperate with each other in ensuring development and eliminating obstacles to development. The international community should promote effective international cooperation for the realization of the right to development and the elimination of the obstacles to development.

43.
The conclusions and recommendations of the fifth session of the Working Group on the right to development are as follows:

(a)
There is an emerging consensus among the Member States, development agencies and the international development, financial and trade institutions on the need to strengthen the global partnership for development taking into account the principles of accountability, transparency, non-discrimination, equity participation, rule of law, good governance at all levels and international cooperation;

(b)
For the right to development to be mainstreamed, it has to be global in its reach and integrated coherently in the operational activities, policies and programmes of all relevant development agencies and international financial and trade institutions and of

Governments at the national level;

(c) The changing global context requires a well-coordinated approach to development cooperation that ensures improved coordination, stronger partnerships, results-based approaches and greater coherence in implementing the consensus on development goals as a concrete step towards building partnerships for the realization of the right to development, as established in the Declaration on the Right to Development, keeping in view that the right to development is a universal and inalienable right and an integral part of fundamental rights. These partnerships, including the existing ones like PRSPs and UNDAF, need to be “nationally owned”;

(d)
There is a need for structured action-oriented partnerships, within the mandate of the Working Group, with the United Nations agencies and multilateral financial institutions and relevant experts to implement the right to development; (e) In order to address the challenges of globalization highlighted in paragraph 5 of the Millennium Declaration, in particular its impact on poverty and income inequalities, the current phase of globalization requires an integrated approach to the implementation of national and international dimensions of the right to development;

(f)
There is a need to identify and implement complementary measures at the national and the international levels, in order for the globalization process to facilitate the realization of the right to development;

(g)
Implementation of the Millennium Declaration and attainments of international development goals as identified in the outcomes of United Nations conferences and the Millennium Development Goals will contribute to the progressive realization of the right to development;

(h)
Progressive realization of the right to development needs a clear vision, enhanced coherence, effective coordination of policies and programmes, a credible review process, constant assessment and political commitment at the national and international levels;

(i)
Sustained economic growth is an indispensable component of the realization of the right to development;

(j)
Appropriate measures are needed to enable developing countries to effectively participate in and benefit from an open, equitable, rules-based, predictable and non-discriminatory multilateral trading system that would contribute to the implementation of the right to development;

(k)
There is a need to pursue social impact assessments in the areas of trade and development, at both the national and international levels, that would include the right to development; and

(l)
In furthering the implementation of the right to development, the knowledge and best practices in implementing the right need to be shared and made more accessible to people and institutions, through the collection and dissemination of good practices and success stories.



High-level task force

44.
In the above context, the Working Group recommends to the Commission on Human Rights the establishment of a high-level task force on the implementation of the right to development, within the framework of the Working Group, the details of which are described in the following paragraphs.



Objective

45.
The objective of the high-level task force is to assist the Working Group on the Right to Development to fulfil its mandate as contained in paragraph 10 (a) of Commission on Human Rights resolution 1998/72, while ensuring that there is no duplication of other working groups and work in other forums. Its guiding principle should be the strengthening of the global partnership for development. The proposed follow-up will facilitate a collective approach to analysing progress, disseminating best practices and considering possible solutions for the implementation of the right to development on a continuing basis.



Structure of the task force

46.
The task force should be limited in size and well defined. Participants would be those persons directly responsible for the implementation of the right to development. It should comprise high-level representatives from the identified trade, finance and development institutions/organizations. In addition, the Chair of the Working Group, in consultation with the regional groups, would invite to serve on the task force five experts from diverse backgrounds with practical experience related to the implementation of the right to development to complement and contribute to the work of the task force. The participation of the Chair of the Working Group in the task force would ensure the linkage and continuity between the task force and the Working Group. Member States will participate in the working of the task force as observers.

47.
The chairperson of the task force, in consultation with the Chair of the Working Group, may invite other relevant resource persons/experts/mechanisms to the meetings of the task force.



Duration and meetings of the task force and the Working Group

48.
The task force will be created for an initial period of one year. It will meet for five days and submit a report of its findings and recommendations to the Working Group on the Right to Development well in advance of its session. The Working Group in turn would meet for a period of five working days, to consider the findings and the recommendations of the task force and any other matter that it decides to consider or is mandated by the Commission on Human Rights. 



Terms of reference of the task force

49.
The task force will function in accordance with the terms of reference defined by the Working Group on the Right to Development. The substantive issues to be addressed by the task force would come from the agreed conclusions of the third session of the Working Group, conclusions that emerged at the high-level seminar and at the fifth session of the Working Group or others that may emerge from future deliberations. For its first report, the task force would consider for its analysis and recommendations to the Working Group, the following issues reflecting both national and international perspectives:

(a)
Obstacles and challenges to the implementation of the Millennium Development Goals in relation to the right to development;

(b)
Social impact assessments in the areas of trade and development at the national and international levels; and

(c)
Best practices in the implementation of the right to development.

50.
The Working Group will need progressively to refine its methodology and approach to identifying a limited number of issues to be addressed by the task force.

51.
The Working Group recommends that the Commission on Human Rights consider the renewal of the mandate of the Working Group for one year.”

E.
Sixth session 
(14–18 February 2005)
Chairperson-Rapporteur: Mr. Ibrahim Salama (Egypt)
Document: E/CN.4/2005/25



“III.
Conclusions and recommendations
32.
Based on the discussions in the Working Group, the Chair prepared and circulated his draft text for the conclusions and recommendations of the sixth session of the Working Group. The draft text was subsequently discussed, negotiated and amended by delegations. At its final meeting, on 18 February 2005, the Working Group adopted the conclusions and recommendations. It also took note of the following positions of delegations, which were not meant to block consensus by the Working Group: Japan reserved its position on trade and debt relief, but joined the consensus; Australia, Canada and the United States of America dissociated themselves from the consensus.

33.
Several other delegations welcomed the final text proposed by the Chair, which, in their view, took into account different views and positions expressed by the participants. The Chair concluded the session by stating that the conclusions and recommendations adopted by the Working Group represented a genuine common ground of understanding among participants for moving forward towards the practical implementation of the right to development.

34.
The Working Group also took note of the discussions during the session as reflected in the draft report prepared by the Chair and decided to entrust him with the finalization of the report of the Working Group.



A.
Conclusions

35.
The Working Group on the Right to Development, taking note of the agreed conclusions of its fifth session, the report of the high-level task force on the right to development submitted to its present session, and in keeping with the consensus that emerged from the interactive discussions at the present session, agrees on the importance of continued partnerships, within the framework of the Working Group, between the Commission on Human Rights and United Nations bodies, agencies, funds and programmes, multilateral financial and development institutions, and the World Trade Organization, with a view to benefiting from their experience and expertise in identifying concrete measures to implement the right to development and to mainstream it into their spheres of action, in order to progressively achieve a fuller realization of the right.

36.
The Working Group recognizes that this process requires time, inclusiveness, dialogue and the constructive engagement of all concerned parties in implementation of their mutual commitments in line with the Declaration on the Right to Development. In this context, the Working Group considers that evolving, assessing and disseminating, through a broad-based collaborative effort by the various stakeholders, practical and specific measures, at the national and the international levels, for the progressive realization of the right to development is a matter of priority.

37.
The Working Group recognizes with appreciation the efforts by the high-level task force leading to the adoption of its report on the implementation of the right to development and commends the collaborative approach of the experts in exploring ways of bridging the various perspectives and experiences in making constructive, operational suggestions for furthering the implementation of the right to development. The Working Group notes that in arriving at its conclusions and recommendations, it has reflected only those suggestions of the high-level task force that it would like to emphasize at present, without in any way undermining or ignoring others that have not been included at this stage. This would help in maintaining a deliberate focus in the future follow-up work emanating from the present session of the Working Group.

38.
The Working Group takes note of the acknowledgement by the multilateral development and financial institutions and the expert members of the task force that a number of principles underlying the Declaration on the Right to Development guide the policies and programmes of these institutions. The Working Group encourages the continuation of this trend and considers that it serves progress in the realization of the right to development. In this context, the Working Group encourages all stakeholders -

39.
Member States, experts, development practitioners, international institutions and the civil society - to move towards a common understanding of the substantive components of the right to development regardless of the possible nuances in the use of terminology in the discussions on the right to development. The Working Group considers that such nuances have no bearing on the right to development as embodied in the Declaration on the Right to Development.

40.
The Working Group emphasizes that the right to development, as defined in article 1 (1) of the Declaration on the Right to Development, is “an inalienable human right by virtue of which every human person and all peoples are entitled to participate in, contribute to, and enjoy economic, social, cultural and political development, in which all human rights and fundamental freedoms can be fully realized”.

41.
It recognizes that “States should undertake, at the national level, all necessary measures for the realization of the right to development” (art. 8 (1)). It further recognizes that “States have the duty to take steps, individually and collectively, to formulate international development policies with a view to facilitating the full realization of the right to development” (art. 4 (1)).

42.
The Working Group notes recent discussions in the United Nations Conference on Trade and Development (UNCTAD) on the concept of space for national economic policy and urges States, in pursuing that discussion, to bear in mind its relevance to the realization of the right to development. 42. The Working Group agrees that the implementation of the right to development requires growth with equity. Development has to be grounded in economic policies that foster growth with social justice. The Working Group recognizes that the need to build synergies between growth-oriented development strategies and human rights is a response to the growing call by people for more empowerment, more ownership and more sustainability in development efforts.

43.
The Working Group agrees that the right to development enriches such strategies through systematically incorporating human rights and the principles of transparency, equality, participation, accountability and non-discrimination into the development processes, at both national and international levels. In this context, the right to development should guide in setting priorities and resolving trade-offs in resource allocations and policy frameworks.

44.
The Working Group believes that mutual commitments, as part of the duty of international cooperation, can lead to specific binding arrangements between cooperating partners to meet the right to development requirements. Such arrangements can only be defined and agreed upon through genuine negotiations. The Working Group finds it useful and necessary to analyse and evaluate existing forms of agreements, arrangements and development partnerships. These partnerships should ensure national ownership of the development process.

45.
The Working Group recognizes that development partnerships should go beyond relationships between Governments and multilateral institutions to include civil society organizations.

46.
The Working Group recognizes the multifaceted nature of the right to development. It agrees that a rights-based approach to economic growth and development contributes to the realization of the right to development while it does not exhaust its implications and requirements at both national and international levels.

47.
The Working Group reaffirms the importance of good governance and the rule of law at both national and international levels in the implementation of the right to development. It further recognizes the importance of States’ responsiveness to vulnerable and marginalized groups.

48.
The Working Group reaffirms that the realization of civil, cultural, economic, political and social rights is fundamental for the achievement and full enjoyment of the right to development.

49.
The Working Group welcomes the growing acceptance of the simultaneous levels of action required at the national and international levels in the implementation of the right to development. While the importance of the responsibility of States to implement the right to development cannot be overemphasized, this does not in any way reduce the importance of international cooperation in providing an enabling environment at the international level. 



Millennium Development Goals

50.
The Working Group recognizes that the Millennium Development Goals represent a measurable set of human development objectives the attainment of which is critical for building a more humane, inclusive, equitable and sustainable world, as envisaged in the United Nations Millennium Declaration. It agrees that a timely attainment of the Goals is critical for the progressive realization of the right to development. In this context, the Working Group looks forward to the deliberations at the Millennium Review Summit.

51.
The Working Group emphasizes the need to employ a multipronged approach, at both national and international levels, to continuously address the constraints in the attainment of the Millennium Development Goals. In this context, the Working Group agrees that it is necessary to strengthen institutional capacities, bridge the information gaps and address the accountability failures to implement the Goals, and to give the Goals the necessary local content and national ownership.



Impact assessment

52.
The Working Group agrees that it is necessary to consider introducing and strengthening human rights standards and principles in undertaking impact assessments of trade and development rules and policies at both national and international levels. Such an approach is critical for the implementation of the right to development. It is also necessary in identifying those complementary measures that may be required to address adverse consequences of both national and international trade and development policy interventions.

53.
The Working Group recognizes the need to identify, develop and build a consensus on suitable objective tools to support an adequate approach and methodology in undertaking human rights impact assessments for the right to development. It also agrees that there is an urgent need to build national capacity, especially statistical capacities, through technical cooperation programmes to encourage the use of human rights impact assessments and other tools in guiding public policy at the national and international levels for the implementation of the right to development.



B.
Recommendations

54.
In making the following recommendations, the Working Group recognizes that some of them relate to the activities of other international organizations and, therefore, agrees that its role, as a part of its mandate as a follow-up mechanism to contribute to making further progress towards the realization of the right to development, is to draw the attention of those organizations to the importance of including the right to development perspective in the following:



(a)
The Working Group recognizes that an unsustainable debt burden is a major obstacle for developing countries in achieving the Millennium Development Goals and in making progress in the realization of the right to development. It welcomes and encourages efforts by donor countries and the international financial institutions to consider additional ways, including appropriate debt swap measures, to promote debt sustainability for both HIPCs and non-HIPCs. It urges all concerned to recognize the importance from the perspective of the right to development of the need for HIPC initiatives and other forms of debt relief to be genuinely additional to bilateral ODA flows;

(b)
In this respect, the Working Group urges all concerned to recognize the importance from the perspective of the right to development considering an increase in net transfers to developing countries that encompasses all types of external financial assistance, such as ODA, multilateral and bilateral loans, grants and debt relief, as well as of improving market access for the developing countries;

(c)
The Working Group recognizes that donor countries should step up their efforts to realize the Millennium Development Goals, for which a considerable increase in ODA is essential. It reiterates that compliance with the agreed commitment of 0.7 per cent of gross national income for ODA should be a matter of priority for all donor countries;

(d)
The Working Group urges all States to recognize the importance of a successful and timely conclusion to the Doha Round of trade negotiations in enabling developing countries to meet their development objectives. In this context, it emphasizes, inter alia, the importance of special and differential treatment;

(e)
The Working Group recommends that States be encouraged to undertake independent impact assessments of trade agreements on the right to development, as a potentially useful instrument at the national and international levels, bearing in mind that the analysis and methods in this respect are still evolving. The Working Group encourages States to consider using these assessments in the context of all the relevant international trade forums, including the Trade Policy Review Mechanism and future trade negotiations. In this context, the Working Group emphasizes the urgent need to build appropriate capacity at national level;

(f)
The Working Group recognizes the critical importance of enhancing means for the active, full and meaningful participation of women in the process of formulating policies and strategies for attaining the Millennium Development Goals and the realization of the right to development. It recommends to Member States to apply a gender perspective to the implementation of the right to development. In this regard, it would seek to build and disseminate, through the work of the high-level task force and the Office of the High Commissioner for Human Rights, practical means, based on country experiences, to “ensure the participation of women on equal terms with men in all fields of the realization of the right to development”;

(g)
The Working Group recommends that the Commission on Human Rights consider the possibility of pursuing some of these recommendations through the other existing mechanisms of the Commission, including the Sub-Commission on the Promotion and Protection of Human Rights and special procedures, as appropriate; 

(h)
The Working Group recommends to the Commission on Human Rights to extend the mandate of the high-level task force for a further period of one year, in keeping with the agreed conclusions of the fifth session of the Working Group on the right to development; 

(i)
The task force is requested to examine Millennium Development Goal 8, on global partnership for development, and suggest criteria for its periodic evaluation with the aim of improving the effectiveness of global partnerships with regard to the realization of the right to development;

(j)
The Office of the High Commissioner for Human Rights is requested to undertake and make available to policy makers and development practitioners a mapping of the Millennium Development Goals against the provisions of the relevant international human rights instruments, as a means of mobilizing, strengthening and sustaining efforts to implement the Goals at the national and international levels, in a manner compatible with the right to development. Such a framework should draw upon the work of the treaty bodies and special procedures;

(k)
OHCHR, in consultation with the Chair of the Working Group on the Right to Development and taking account of his consultations with relevant partners, is requested to provide an outline for a compendium on partnerships for development cooperation and other multilateral and bilateral arrangements that contribute to the implementation of the right to development, and identify common elements and best practices emerging therefrom, for the consideration of the Working Group at its next session;

(l)
OHCHR is requested to provide all necessary assistance to the high-level task force in implementing the mandate given to it;

(m)
OHCHR is requested to bring the conclusions and the recommendations of the high-level task force and the Working Group to the attention of relevant international institutions, including the World Bank, IMF, WTO, UNCTAD, UNDP and other United Nations agencies and programmes, as well as other regional organizations and actors, at the highest policy-making level. OHCHR is further requested to solicit their participation, at a suitable level, in the deliberations of the high-level task force.



Issues for the future

55.
The Working Group, recognizing that many issues have been raised and proposed for the future follow-up work on the right to development, decides to prepare a list of issues to guide its future work. The Working Group believes that such an approach is important to retain a focus in the task force in order to make progress in specific areas relevant to the implementation of the right to development. In this context, it agrees to retain the following issues raised by Member States for future consideration, with a request to the interested States to provide, in due course, relevant information establishing the value added in considering the issues in this Working Group. The following list of issues is non-exhaustive and will be amended as necessary:

(a)
The issue of space for national economic policy in the implementation of the right to development;

(b)
Measures and good practices to promote a participatory approach, based on human rights norms and principles, including gender perspective, in the allocation of social sector expenditures in public budgets;

(c)
Examining the institutional experience, feasibility and sustainability of evolving social security nets and overall social development policies into entitlements consistent with the realization of the right to development;

(d)
Exploring means of enhancing elements such as special and differential treatment provisions in making the international trade environment more responsive to the needs of implementing the right to development.

56.
The Working Group also decides to allocate time at its future sessions to periodically review its recommendations and, in light of topical issues, undertake a review of its future agenda.



Ongoing initiatives

57.
The Working Group takes note of General Assembly resolution 59/185 regarding the concept document establishing options for the implementation of the right to development and their feasibility, inter alia, an international legal standard of a binding nature, guidelines on the implementation of the right to development and principles for development partnership, based on the Declaration of the Right to Development, to be submitted to the Commission on Human Rights by the Sub-Commission on the Promotion and Protection of Human Rights, and takes further note that this document is to be submitted to the Commission at its sixty-second session.

58.
 The Working Group recommends that the Commission on Human Rights consider renewing the mandate of the Working Group for a further year.”

F.
Seventh session 

(9–13 January 2006)
Chairperson-Rapporteur: Mr. Ibrahim Salama (Egypt)
Document: E/CN.4/2006/26


“III. Conclusions and recommendations
28.
 Based on the discussions in the Working Group, the Chairperson prepared and circulated his draft text for the conclusions and recommendations of the seventh session of the Working Group. The draft text was subsequently discussed, negotiated and amended by delegations. At its final meeting, on 13 January 2006, the Working Group adopted, by consensus, its conclusions and recommendations. With regard to the WTO Ministerial Conference Declaration adopted in Hong Kong in December 2005, the delegation of Venezuela stated that it had been approved with reservations from their Government. Several States expressed their appreciation for the able and wise guidance by the Chairperson, for the spirit of cooperation that had characterized the session, and for the high quality of support provided by the secretariat.

29.
 The Chairperson concluded the session by underlining that the conclusions and recommendations adopted by the Working Group represented a historical turning point. The Working Group had translated the norms and principles stated in the Declaration on the Right to Development into concrete results-oriented criteria which gave guidance as to the practical implementation of the right to development. He thanked all actors who contributed to this achievement.



A.
Introduction

30.
The Working Group on the Right to Development emphasizes that the right to development, as defined in article 1, paragraph 1, of the Declaration on the Right to Development is “an inalienable human right by virtue of which every human person and all peoples are entitled to participate in, contribute to, and enjoy economic, social, cultural and political development, in which all human rights and fundamental freedoms can be fully realized”.

31.
 The Working Group reiterates that the implementation of the right to development requires growth with equity, with the human person as the central subject of development, and that a rights-based approach to economic growth and development contributes to the realization of the right to development.

32.
The Working Group reiterates its view that there is growing acceptance of the simultaneous levels of action required at the national, regional and international levels in the implementation of the right to development. While the importance of the implementation of the right to development by States cannot be overemphasized, this does not in any way reduce the importance of international cooperation in providing an enabling environment at the international level.

33.
The Working Group recognizes the importance of a future collaboration, within the framework of the Working Group, between the future Human Rights Council and United Nations bodies, agencies, funds and programmes, multilateral financial and development institutions, and the World Trade Organization, with a view to benefiting from their experience and expertise in identifying concrete measures to implement the right to development and to mainstream it into their spheres of action, in order to progressively achieve a fuller realization of the right.

34.
The Working Group welcomes the fact that the second meeting of the high-level task force further highlighted the importance of the partnership between the human rights community and international financial institutions and other participating actors, and contributed to a further enhanced understanding of the substantive components of the right to development.

35.
The Working Group considered the report of the high-level task force on the implementation of the right to development, which constituted a good basis for its deliberations and agreed conclusions and recommendations on Goal 8, on a global partnership for development, and on criteria for its periodic evaluation with the aim of improving the effectiveness of global partnerships with regard to the realization of the right to development.



B.
Conclusions

36.
The Working Group recognizes the importance of genuine partnerships in realizing the right to development as part of the implementation of article 4, paragraph 1, of the Declaration, which states that “States have the duty to take steps, individually and collectively, to formulate international development policies with a view to facilitating the full realization of the right to development”. The Millennium Development Goal 8, with its focus on international cooperation, is a framework compatible with international responsibilities contained in the Declaration.

37.
This duty of international cooperation is further entrenched in the Charter of the United Nations. It is manifested in mutual commitments, which translate the general duty of international cooperation into specific binding arrangements between cooperating partners. Such arrangements are defined and agreed upon through genuine negotiations, which ensure national ownership of the development process.

38.
The Working Group is aware that the commitments made with respect to the right to development at the highest State level, including the commitment in the Millennium Declaration “to making the right to development a reality for all”, are not always referred to and acted upon at the level of daily responsibility for policymaking action in relation to development partnerships. Under these circumstances, it is not surprising that the formulation of the Goals and the process of monitoring progress in realizing them have been silent - or not sufficiently explicit - on human rights and the right to development.

39.
The Working Group also recognizes occurrences of gaps and incoherencies between the implementation of the right to development, on the one hand, and the practices of development partnerships on the other. The Working Group therefore agrees that in enhancing the effectiveness of global partnerships with regard to the realization of the right to development, it is necessary to identify all its dimensions that should guide and complement such partnerships.

40.
The Working Group recalls the principles that underlie the right to development, namely, equality, non-discrimination, participation, transparency and accountability, as well as international cooperation. It also attaches particular importance to the principle of equity, as stressed by the independent expert on the right to development in his fifth report (E/CN.4/2002/WG.18/6), and the rule of law and good governance, at all levels, as being central to the realization of the right to development.

41.
The Working Group agrees that States, while adopting agreements and making commitments at international forums, such as in the context of WTO, as well as in the implementation of Goal 8, remain accountable for their human rights obligations. Ensuring policy coherence between a State’s international human rights obligations and all its multilateral and bilateral trade and development engagements is, therefore, a central prerequisite of the right to development. In negotiating such engagements, Governments should comply with and ensure respect for their human rights obligations, by applying a coherent and coordinated approach. The Working Group also recognizes that States should implement the resolve to integrate the right to development into national policies,1 including development strategies, at the national and international levels.

42.
The Working Group again notes the discussions in UNCTAD on the concept of space for national economic policy and urges States, in pursuing that discussion, to bear in mind its relevance to the realization of the right to development.

43.
The Working Group further recognizes that Goal 8 implies significant international roles not only for developed and developing States, but also for other relevant global entities, notably international financial institutions, business corporations, the media and NGO networks. Similarly, relevant international human rights institutions, such as human rights treaty bodies, the special procedures of the Commission on Human Rights and the High Commissioner for Human Rights, have a responsibility, within their respective mandates, to work with Governments and their international trade, finance and development partners in order to ensure coherence between their undertakings in these areas and States’ human rights obligations in general, particularly with regard to the right to development.

44.
In approaching the criteria relevant to assessing the effectiveness of global partnerships for development with regard to the realization of the right to development, the Working Group recognized that other aspects not mentioned in Goal 8 (such as private sector and global governance) were also relevant to the realization of Goal 8.



Aid

45.
The Working Group is aware that aid is not an end in itself and that it is a necessary instrument for reaching the Millennium Development Goals where they cannot be met by national means alone. While recognizing the vital importance of substantially raising the volume of ODA, the Working Group highlights the following issues as relevant to the periodic evaluation of aid, from the perspective of the right to development:

(a)
Ensuring that ODA policies are guided by human rights in general, and the right to development in particular, and poverty reduction objectives;

(b)
ODA following guidelines for aid effectiveness applicable to both donor and partner countries, such as the Paris Declaration on Aid Effectiveness, and particularly of ODA being more predictable and harmonized;

(c)
Identifying, formulating, establishing accountability for and ownership by each party of their respective commitments within the framework of a partnership, and in the context of good governance and respect for human rights;

(d)
National ownership of State commitments in partnerships for development, requiring the implementation of effective anti-corruption programmes at all levels that eliminate misuse of aid and meet human development objectives;

(e)
Achieving positive net levels of ODA, irrespective of requirements of emergency aid and aid for purposes of national security;

(f)
Effective progress by many developed countries in their commitments to achieve the target of 0.7 per cent of their GNP to ODA by 2015, and the need to explore other sources of financing as recommended in the Monterrey Consensus.



Trade

46.
The Working Group welcomes the commitment in the 2005 World Summit Outcome “to governance, equity and transparency in the financial, monetary and trading systems” and “to open, equitable, rule-based, predictable and non-discriminatory multilateral trading and financial systems”.2 This commitment is consistent with Goal 8, which added “a commitment to good governance, development and poverty reduction - nationally and internationally”. The Working Group recognizes the importance of fair trade. In this respect, the Working Group further recognizes the need to enlarge the opportunities for developing countries in the global economy. The necessity to further develop a rule-based, open and non-discriminatory trading system is a vital step for the implementation of the right to development.

47.
The Working Group agrees that incorporating the underlying principles of the right to development, mentioned in paragraph 45 above, into trade relations contributes to fulfilling the commitments of the 2005 World Summit. In this context, the Working Group reaffirms the central importance of the development dimension in every aspect of the Doha Work Programme within the WTO negotiations and welcomes the commitment of all States to making it a meaningful reality, in terms both of the results of the negotiations on market access and rule-making, and of the specific development-related issues set out in the Ministerial Declaration adopted in Hong Kong on 18 December 2005.

48.
The Working Group recognizes the importance of successful completion of the Doha round of trade negotiations, for building an environment conducive to the realization of the right to development. In this regard, substantial progress in the Doha round with respect to agriculture, intellectual property and public health, liberalizing trade in services, special and differential treatment, and trade-related capacity-building would be positive steps towards making the global trade regime more compatible with the right to development. Overcoming supply-side constraints on capacity to trade, such as those relating to physical infrastructure, education and skills training, is a major challenge facing developing countries, especially the least developed, which requires support targeted on aid for trade reform.



Debt

49.
 As recognized in the report of the Working Group on its sixth session (see E/CN.4/2005/25, para. 54 (a)), an unsustainable debt burden is a major obstacle for developing countries in achieving the Millennium Development Goals and in meeting their obligations under the International Covenant on Economic, Social and Cultural Rights. In this regard, the Working Group is of the view that debt servicing should not negatively impact on a State’s capacity to achieve those Goals.

50.
The Working Group agreed that poverty reduction and promotion and protection of human rights should be taken into consideration in finding solutions for debt sustainability. Moreover, arrangements to service national debt should take into account national priorities of human development and poverty reduction, consistent with its human rights obligations. 



Technology transfer

51.
The Working Group considers that knowledge is a global public good and a key instrument for development and that transfer of technology in development partnerships should respect the right of everyone to benefit from scientific progress and its applications.

52.
It also recognizes that protection of intellectual property should serve the valuable purpose of stimulating innovation through research and development, while minimizing its negative impact on individual or national access to such research and development. With respect to essential medicines in particular, the Working Group considers that intellectual property protections should not result in the weakening of the enjoyment of the human right to the highest attainable standard of health, or in limiting access to essential medicines, as stated in general comment No. 14 of the Committee on Economic, Social and Cultural Rights.

53.
In the light of target 17 of Goal 8 on providing, in cooperation with pharmaceutical companies, access to affordable essential drugs in developing countries, the Working Group highlights the importance of the Doha Ministerial Declaration on TRIPS Agreement and Public Health. It further welcomes the decision in December 2005 to make permanent the WTO decision of 2003, which allows for the exportation of pharmaceutical products under compulsory licence to address the public health problems afflicting many developing and least developed countries, especially those resulting from HIV/AIDS, malaria, tuberculosis and other epidemics. The Working Group supports other WTO decisions to extend the transition period for least developed countries to provide protection for trademarks, copyright, patents and other intellectual property under TRIPS.

54.
The Working Group emphasizes that bilateral or regional trade agreements should be consistent with TRIPS and other WTO agreements, and that they should not impede the ability of States to make use of flexibilities and safeguards provided in TRIPS and other WTO agreements. In this regard, the Working Group takes note of general comment No. 17 (2005) of the Committee on Economic, Social and Cultural Rights, on the right of everyone to benefit from the protection of the moral and material interests resulting from any scientific, literary or artistic production of which he is the author (art. 15, para. 1 (c), International Covenant on Economic, Social and Cultural Rights), and recognizes that further reflection is needed on the complex relationship between intellectual property and human rights, with a view to identifying criteria for the periodic evaluation of this aspect of Goal 8.

55.
In addition to the areas mentioned explicitly in Goal 8, the Working Group considers that the following other areas of development partnerships are relevant to the effective implementation of the right to development, and which should be covered by criteria for periodic evaluation of Goal 8.



Role of the private sector

· Transnational corporations and corporate responsibility
56.
The Working Group is aware that the activities of transnational corporations (TNCs) and other business enterprises can have positive effects on the development efforts of host countries. They can contribute to the enjoyment of human rights, inter alia, through investment, employment creation, transfer of technology, just and equitable working conditions and stimulation of economic growth and community development. However, the practices of TNCs may negatively impact on the enjoyment of human rights and degrade basic social, economic and environmental standards. TNCs should operate in a manner consistent with the domestic and international human rights obligations of the host countries and the countries of origin. The Working Group, therefore, considers that the elaboration of criteria should be considered for periodic evaluation of the effects of TNC activities. Such criteria may contribute to ensure their compliance with human rights laws and regulations, and the effectiveness of the enforcement of these laws and regulations, taking into account the degree of influence exercised by many TNCs.

57.
The Working Group recognizes the merit of recent efforts to introduce human rights standards into the conduct of local and foreign enterprises, such as the voluntary codes of conduct, the Global Compact and the “Draft norms on the responsibilities of transnational corporations and other business enterprises with regard to human rights” (E/CN.4/Sub.2/2003/12/Rev.1).3 The Working Group particularly notes a sharpening focus by the International Finance Corporation (IFC) on ensuring that its own policies and guidance to its private sector clients are supportive of and respect all human rights, as well as on assisting them in the development of tools and practical guidance on how to assess human rights risks.

58.
Monitoring of progress at all levels of action will be needed on the basis of criteria of corporate responsibility and accountability to be developed from a human rights perspective.The Working Group is of the view that such criteria could be developed by United Nations procedures that incorporate human rights standards, especially the Special Representative of the Secretary-General on the Issue of Human Rights and Transnational Corporations and Other Business Enterprises, taking into account the positions of all stakeholders.

· Foreign direct investment

59.
The right to development implies that foreign direct investment (FDI) should contribute to local and national development in a responsible manner, that is, in ways that are conducive to social development, protect the environment, and respect the rule of law and fiscal obligations in the host countries. The principles underlying the right to development, as mentioned above, further imply that all parties involved, i.e. investors and recipient countries, have responsibilities to ensure that profit considerations do not result in crowding out human rights protection. The impact of FDI should, therefore, be taken into account when evaluating progress in Goal 8 in the context of the right to development.



Global governance

60.
With regard to institutional asymmetries in global governance, the Working Group identifies at least two widely acknowledged types of problems which should be addressed in the context of periodic evaluation of Goal 8. The first concerns the growing imbalances in the monetary and financial systems that expose the global economy to shocks that are beyond any national capacity to control. The second is asymmetry in decision-making and norm-setting in international trade and finance. The voting structures of the World Bank and the International Monetary Fund are heavily weighted towards developed countries, based on their relative economic strength.



Migration

61.
The Working Group acknowledges the important nexus between international migration and development, as well as its relevance to Goal 8, and the need to deal with the challenges and opportunities that migration presents to countries of origin, destination and transit. The Working Group recognizes that international migration requires a holistic and coherent approach based on shared responsibility, which also and concurrently addresses the root causes and consequences of migration. The Working Group also recognizes that international migration presents benefits, as well as challenges, to the global community. The Working Group looks forward to the high-level dialogue of the General Assembly on international migration and development to be held in 2006, which will offer, as well, an opportunity to discuss the multidimensional aspects of international migration and development. In order to identify appropriate ways and means to maximize their development benefits and minimize their negative impacts, the Working Group reaffirms the importance of ensuring respect for and protection of the human rights of migrants, migrant workers and members of their families.



Regional initiatives

62.
The Working Group attaches particular importance to regional initiatives for monitoring the realization of human rights, including the right to development. The Working Group stresses the potential value of such partnerships as a development compact, which provides for the institutionalization of an inclusive participatory process and transparent public scrutiny, which are conducive to the right to development.

63.
The Working Group emphasizes the importance of meeting the international community’s commitment to address the special needs of Africa, as recognized, inter alia, in the 2005 World Summit Outcome Document (para. 65). The Working Group concludes that the NEPAD African Peer Review Mechanism (APRM) could be an appropriate reporting mechanism for measuring progress towards Goal 8, with a view to implementing the right to development. Nevertheless, to reach its right to development potential, States would need to incorporate in the National Programmes of Action that emerge from APRM explicit criteria for capacity-building, resource allocation, monitoring and evaluation that are more directly aligned with the principles of the right to development. The Working Group also recognizes the significance of the OECD/ECA Mutual Accountability Review in this context.

64.
The Working Group further acknowledges the work of the African Partnership Forum and notes the importance of linking benchmarks for progress and performance against the commitments contained in the G-8 Africa Action Plan adopted at the 2002 Kananaskis, Canada, Summit, and supported by the African Charter on Human and Peoples’ Rights and other regional instruments. The Working Group also considers that article 22 of the African Charter, the only legally binding provision on the right to development, could provide a basis for African countries to assess periodically the realization of the right to development in the African context. In other regions, a genuine peer review process, assessing the extent to which human rights have been part of the development process, would contribute significantly to the periodic evaluation of the right to development.

65.
The Working Group also welcomes the recent adoption, within the framework of the Iberoamerican Summit process, of the Salamanca Declaration and its Additional Statement on the achievement of the Millennium Development Goals, as a contribution to a strategic partnership for poverty reduction and the implementation of the right to development.



C.
Recommendations

66.
In formulating its recommendations, the Working Group wishes to stress that they are based on its previous numerous recommendations regarding measures supporting the right to development, particularly during its fifth and sixth sessions. The following recommendations aim to identify specific actions to be taken by development practitioners and other relevant entities already engaged in periodic monitoring of progress on the Goals. In proposing these steps, the Working Group wishes to avoid creating new monitoring and reporting entities. Criteria for assessing global partnership from the perspective of the right to development

67.
The Working Group recommends that the following criteria be applied to the periodic evaluation of global partnerships as identified in Goal 8 from the perspective of the right to development:

(a)
The extent to which a partnership contributes to creating an environment and supports a process in which all human rights are realized;

(b)
The extent to which a partnership respects the right of each State to determine its own development policies, in accordance with its international obligations;

(c)
The extent to which partnerships for development promote the incorporation by all parties concerned of all human rights, and particularly the right to development, into their national and international development strategies, and the extent to which partner countries receive support from international donors and other development actors for these efforts;

(d)
The extent to which policies supported by a partnership ensure the constant improvement of the well-being of the entire population and of all individuals, on the basis of their active, free and meaningful participation in development and in the fair distribution of the benefits resulting therefrom, as required by article 2, paragraph 3, of the Declaration on the Right to Development;

(e)
The extent to which a partnership values and promotes good governance, democracy and the rule of law at the national and international levels;

(f)
The extent to which a partnership values and promotes gender equality and the rights of women;

(g)
The extent to which a partnership reflects a rights-based approach to development, and promotes the principles of equality, non-discrimination, participation, transparency and accountability;

(h)
The extent to which the priorities set by a partnership are sensitive to the concerns and needs of the most vulnerable and marginalized segments of the population, and include positive measures in their favour;

(i)
The extent to which a partnership applies human rights impact assessments and provides, as needed, for social safety nets;

(j)
The extent to which a partnership recognizes mutual and reciprocal responsibilities between the partners, based on an assessment of their respective capacities and limitations;

(k)
The extent to which a partnership includes fair institutionalized mechanisms of mutual accountability and review;

(l)
The extent to which a partnership ensures that adequate information is available to the general public for the purpose of public scrutiny of its working methods and outcomes;

(m)
The extent to which a partnership provides for the meaningful participation of the concerned populations in processes of elaborating, implementing and evaluating related policies, programmes and projects;

(n)
The extent to which, in applying the preceding criteria, statistical and empirically developed data are used, and, in particular, whether the data are disaggregated as appropriate, updated periodically, and presented impartially and in a timely fashion;

(o)
The extent to which a partnership contributes to a development process that is sustainable and equitable, with a view to ensuring continually increasing opportunities for all.

68.
The preceding criteria are primarily to be applied by the parties to a partnership.

These criteria would have to be applied on a continuing basis in order to achieve coherence and accountability. The Working Group further recognizes that additional criteria could be developed for specific issues on which partnerships exist and operate.

69.
Additional recommendations are addressed to the following actors having responsibility for monitoring certain aspects of global partnerships of particular relevance for advancing the right to development.



Parliaments, national institutions and civil society

70.
 The Working Group encourages States to strengthen national parliamentary mechanisms and legislative bodies, as well as civil society organizations and national human rights institutions, in order to play a more prominent role in the evaluation of Goal 8 from the perspective of the right to development, drawing, as appropriate, on the criteria listed above.



States

71.
In order to build the capacity within each developing country to collect, analyse and interpret relevant statistical information, and to utilize the results for policy improvements, the Working Group endorses its conclusion at its sixth session (see E/CN.4/2005/25, paras. 53 and 54 (e)) and strongly encourages development partners to provide the necessary training and other facilities for such capacity-building.

72.
The Working Group proposes that all Millennium Development Goals country reports include information on Goal 8 from the perspective of the right to development, drawing on the criteria suggested above.



Entities monitoring TNC activities

73.
Host States, States of origin, NGOs, IFC, the Special Representative of the Secretary-General and others that monitor the effects of TNC activities on global partnerships for development should be attentive to the need for policy coherence, as mentioned above. The Working Group recommends that periodic evaluation of TNC activities by those already engaged in monitoring such activities should include a human rights perspective and that the criteria above be applied, as appropriate.



United Nations agencies, funds and programmes

74.
The Working Group recommends that the support by United Nations development-related agencies, funds and programmes to national development strategies to achieve MDGs, within their respective mandates and in the context of the United Nations Development Assistance Framework, give equal attention to Goal 8 from a right to development perspective, particularly in the preparation of MDG country reports, with due regard to the criteria enumerated above.



International financial institutions

75.
The Working Group encourages the international financial institutions to apply the above-mentioned criteria to their partnerships. The Working Group reaffirms the commitment to broaden and strengthen the participation of developing countries and countries with economies in transition in international economic decision-making and norm-setting and to that end stresses the importance of the continuing efforts to reform the international financial architecture. In this context, the Working Group notes that these efforts could also contribute to the realization of Goal 8, from the perspective of the right to development.



The way forward for the Working Group

76.
 The Working Group recommends that the Commission on Human Rights consider renewing the mandate of the Working Group for a further year.

182.
 The Working Group recommends that the mandate of the high-level task force be renewed for a further period of one year to enable it to apply the criteria enumerated in paragraph 38 above, on a pilot basis, to selected partnerships, with a view to operationalizing and progressively developing these criteria, and thus contributing to mainstreaming the right to development in the policies and operational activities of relevant actors at the national, regional and international levels, including multilateral financial, trade and development institutions.

77.
The Working Group also discussed additional options for the future, namely:

(a)
Continuing to consider the broader topic of Goal 8, which has not been exhausted, thereby focusing on other issues covered by this Goal, as identified but not elaborated upon by the task force (e.g. youth employment, landlocked and small island developing States);

(b)
Focusing on topics identified by the task force as pertinent to Goal 8, but not covered by the targets enumerated therein (e.g. migration, role of private sector, global governance and regional initiatives);

(c)
Selecting a new topic, which is not related to Goal 8.

78.
In conformity with paragraph 55 of its agreed conclusions at its sixth session on issues for the future, and with the need to retain focus without losing comprehensiveness of the Working Group’s approach, it decides to revisit these options after its consideration of the next report of the task force. In the same spirit of focus and comprehensiveness, the Working Group recalls the issues listed in that paragraph. The request is reiterated to interested States to provide, in due course, relevant information establishing the value-added and right-to-development perspective of these issues.

79.
The Working Group decides to consider the draft outline for a compendium on partnerships for development cooperation and other multilateral and bilateral arrangements that contribute to the implementation of the right to development, and identify common elements and best practices emerging therefrom at its next session, in the light of the next report of the high-level task force, as it did not have the time to do so at the current session.”

G.
Eighth session 
(26 February– 2 March 2007)
Chairperson-Rapporteur: Mr. Ibrahim Salama (Egypt)

Document: A/HRC/4/47



“III. Conclusions and recommendations

“46.
 Based on the discussions in the Working Group, the Chairperson prepared and circulated his draft text for the conclusions and recommendations of the eighth session of the Working Group. The draft text was subsequently discussed, negotiated and amended by delegations. At its final meeting on 2 March 2007, the Working Group adopted, by consensus, its conclusions and recommendations. All regional groups and several States expressed their appreciation for the outcome of the Working Group, the able guidance by the Chairperson, the high quality of support provided by the secretariat, and the quality of work of the task force.

47.
 In conclusion, the Chairperson stated that the conclusions and recommendations adopted by consensus by the Working Group represented a major breakthrough in the right to development process, and he thanked all delegations for their contributions to this achievement. After adoption by consensus of the conclusions and recommendations, several States and groups presented explanations of their positions with regard to the conclusions and recommendations, namely the NAM, Canada, the EU, and Australia (see annex III).



A.
Conclusions

48.
The Working Group takes note with appreciation of the report of the high-level task force on the implementation of the right to development, as well as the general approach that the high-level task force has outlined in applying the criteria based on the right-to- development framework to selected development partnerships, consistent with the objective to move the right to development from conceptual debates and general principles to its operationalization.

49.
The Working Group recognizes the value-added of developing concrete implementation criteria based on the Declaration on the Right to Development and the work undertaken by the follow-up mechanism established by the Commission on Human Rights resolution 1998/72, including the current Open-ended Working Group, and applying them to the global partnership for development, as defined in Millennium Development Goal 8. The application of these criteria facilitates the incorporation by current and future partnerships of essential elements of the right to development into their respective operational frameworks, thereby furthering the implementation of the right to development and, at the same time, providing the empirical basis for progressively developing and refining these criteria.

50.
The Working Group agrees that there is a need to take this work forward through both a deeper dialogue with the three partnerships examined by the high-level task force at its third session and the evaluation of additional partnerships dealing with other aspects of international cooperation, including trade, aid, debt, technology transfers, migration, and other issues identified under Goal 8, in a step-by-step and an analytically rigorous manner.

51.
The Working Group recognizes that the right-to-development criteria would benefit from further review of their structure, coverage of aspects of international cooperation identified under the MDG 8 and of the methodology for their application. The current objective of such elaboration should be to enhance the criteria as a practical tool for evaluating global development partnerships from the perspective of the right to development, including by actors in the relevant partnerships themselves. In this regard, the Working Group encourages the task force to provide a consistent mapping of the criteria and relevant checklists, viewing the latter as operational sub-criteria, for the consideration of the Working Group.

52.
The Working Group agrees that the ongoing work of the task force constitutes a process of progressively identifying and refining right-to-development standards. The experience gained from further work of the task force in applying, refining and developing the criteria would be conducive to the elaboration and implementation of a comprehensive and coherent set of standards. These standards could take various forms, including guidelines on the implementation of the right to development, and evolve into a basis for consideration of an international legal standard of a binding nature, through a collaborative process of engagement.



B.
Recommendations

53.
The Working Group recommends that the right-to-development implementation criteria, as adopted by the Working Group at its seventh session, be further applied to identified global development partnerships, progressively developed and refined, using the approach outlined by the task force in its report (A/HRC/4/WG.2/TF/2) and in light of the specific suggestions made at the eighth session of the Working Group.

54.
In this context, the Working Group recommends that the task force adopt a gradual approach based on rigorous empirical analysis and constructive consolidation of its findings in a phased manner. In phase I, covering work in 2007, the task force is requested to deepen its study on the three development partnerships considered in its third session, and take up an additional partnership (mentioned in paragraph 56 below) with a view to refining the right to development criteria and corresponding sub-criteria. In phase II, covering work in 2008, the task force is requested to study additional partnerships with a view to broaden its coverage of the regions implementing development partnerships, as well as its analysis of thematic issues of international cooperation identified under MDG 8 and as agreed by the Working Group at its ninth session. Finally in phase III, covering work in 2009, the task force is requested to consolidate its findings and present a revised list of right to development criteria along with corresponding operational sub-criteria and outline suggestions for further work, including aspects of international cooperation not covered until then, for the consideration of the Working Group.

55.
The Working Group recommends that the current dialogue concerning the APRM, the ECA/OECD-DAC Mutual Review of Development Effectiveness and the Paris Declaration on Aid Effectiveness be continued to elaborate on areas of potential congruence and synergy of each of these partnerships with the right to development, identify existing gaps in light of the criteria, as they exist now, as well as appropriate additional means to bridge them, and in the process progressively develop and further refine the criteria, based on actual practice. In this regard, the Working Group encourages the task force to undertake technical missions, as required, to the respective institutions involved in the implementation of these partnerships, with a view to continuing the dialogue and to further refining the criteria.

56.
The Working Group recognizes the need to explore additional strategic and representative partnerships in the context of MDG 8. In this regard, the Working Group decides that priority be given initially to the Cotonou Partnership Agreement between ACP countries and the EU. Thereafter, in accordance with the work in the phases mentioned in paragraph 54 above, the Working Group recommends that further additional partnerships be examined in light of the criteria.

57.
In implementing the follow-up work on operationalizing the right-to-development criteria, the Working Group recommends the continuing active participation of international financial, trade and development institutions, including the World Bank, UNDP, IMF, UNCTAD and WTO, other specialized agencies, funds and programmes of the United Nations, and relevant civil society organizations. The task force is encouraged in its engagement with the World Bank on Africa Action Plan, as well as UNDP with regard to its work on inclusive globalization.

58.
In order to implement the work programme outlined above, the Working Group recommends that the Human Rights Council renew the mandate of the Working Group and the high-level task force on the implementation of the right to development for a further period of two years. During this period, it is recommended that the Working Group will continue to meet annually for five working days, as at present, and that the high-level task force will meet annually for a total of seven working days instead of the five days at present.

59.
 The Working Group appreciates the support extended by the Office of the High Commissioner for Human Rights to the Working Group and the high-level task force and requests that the Office continues to provide all necessary assistance to these bodies in implementing the work programme outlined above.”

H.
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Chairperson-Rapporteur: Mr. Arjun Sengupta (India)
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“III. Conclusions and recommendations

36.
On the basis of the discussions in the Working Group, the Chairperson-Rapporteur prepared and circulated a draft text for the conclusions and recommendations of the Working Group at its ninth session. The draft text was subsequently discussed, negotiated and amended by delegations. At its final meeting, on 22 August 2008, the Working Group adopted, by consensus, its conclusions and recommendations.

37.
After the adoption of the conclusions and recommendations, several States and groups presented explanations of their positions with regard to the conclusions and recommendations. France (on behalf of the European Union) and Canada clarified that “other aspects” (para. 38) also included good governance, democracy and the rule of law at the domestic level. Cuba (on behalf of the Non-Aligned Movement) stated that “relevant provisions” in Council resolution 4/4 (para. 41) referred to those leading to an “internationally legally binding convention”. In addition, it emphasized that “other aspects” referred to an ODA commitment of 0.7 per cent of gross national product, establishing a new international economic order and a fair economic system, as well as good governance and democracy at the international level, including in the functioning of international trade, financial and monetary institutions. Egypt, aligned with the Non-Aligned Movement, added that “other aspects”, such as good governance, democracy and the rule of law, should apply at both the national and international levels, and that “other instruments” also included the African Charter on Human and Peoples’ Rights. Canada interpreted Council resolution 4/4 as in no way predetermining that the outcome of the Working Group’s efforts would be an international instrument on the right to development. In addition, Canada specified that the phrase “transfer of technology” should be interpreted as set out in Millennium Development Goal 8. Japan referred to the workplan as recommended by the Working Group and indicated that, as resources were not inexhaustible, they earnestly hoped that the task force would carry out its work in an appropriate manner, without any additional budgetary implications.



A.
Conclusions

38.
The Working Group expresses its appreciation to the high-level task force on the implementation of the right to development for the work it has carried out in accordance with its mandate. The Working Group takes note of the report of the high-level task force and of its observations regarding the three development partnerships considered at its third session, and the preliminary assessment of the Cotonou Agreement between European Union and African, Caribbean and Pacific countries. The Working Group agrees that the next phase should cover further dialogue and follow-up with the four identified global development partnerships and pilot applications of the criteria. Phases II and III should also allow the task force to examine additional thematic and regional areas under Millennium Development Goal 8, including technology transfer, debt relief, international cooperation and other aspects.

39.
The Working Group finds that the ongoing application of the criteria through a dialogue with the institutions responsible for the identified partnerships contributes to the improvement of the criteria and to promoting the implementation of the right to development.

40.
The Working Group regards the present reordering of the criteria, in annex II to the task force report, as an intermediate stage and anticipates a significant refinement in phase III, including providing operational sub-criteria.



B.
Recommendations

41.
The Working Group recommends that the task force give priority to improving the criteria in the light of the lessons learned from their application and taking into account the Declaration on the Right to Development and other relevant international instruments as well as the views expressed by States at the current session, with a view to submitting, at the end of phase III, a revised list of criteria that serve the purposes set out in all relevant provisions of Council resolution 4/4.

42.
In order to achieve the desired level of quality of the criteria, the Working Group requests the task force to draw on the necessary expertise to (a) make the criteria analytically and methodologically rigorous; (b) provide empirically-oriented tools to those involved in implementing development partnerships; and (c) ensure that they cover Millennium Development Goal 8, including target 8.A and other aspects not covered to date by the task force.

43.
The Working Group recommends the following workplan for the task force for the period 2008-2010:

In phase II (2008) the task force will:

(a)
Continue dialogue with the African Peer Review Mechanism, the ECA/OECD-DAC Mutual Review of Development Effectiveness, the Paris Declaration on Aid Effectiveness and the Cotonou Agreement between African, Caribbean and Pacific countries and the European Union, including through technical missions, if necessary, subject to prior consultation;

(b)
Give priority to the issue of access to essential medicines in developing countries (target 8.E). For this purpose, the Working Group recommends that the task force conduct a desk review of the work of the Intergovernmental Working Group on Public Health, Innovation and Intellectual Property, and apply the criteria to the Global Fund on HIV/AIDS, Tuberculosis and Malaria and the Special Programme for Research and Training in Tropical Diseases. Dialogue with these partnerships would focus on health systems, technology transfer and other dimensions of access to affordable essential drugs relevant to the right to development;

(c)
Send, through OHCHR, a formal invitation to MERCOSUR to consider entering into a dialogue with the task force on the contributions of MERCOSUR to the realization of the right to development and to the development of the criteria, subject to an agreement between MERCOSUR and the high-level task force on the scope of the dialogue;

In phase III (2009) the task force will:

(d)
Study the thematic issues of debt relief (targets 8.B and 8.D) and transfer of technology (target 8.F). With respect to the issue of debt relief, the Working Group recommends that the task force engage in a dialogue with the institutions responsible or the Heavily Indebted Poor Countries Initiative and the Multilateral Debt Relief Initiative, subject to their agreement, and learning from the experience of these institutions how the criteria can be improved. Regarding technology transfer, the Working Group recommends that the task force examine the Clean Development Mechanism and the Development Agenda of WIPO;

(e)
Consolidate its findings and present a revised list of right to development criteria along with corresponding operational sub-criteria and outline suggestions for further work, including aspects of international cooperation not covered until then, for the consideration of the Working Group.

44.
In view of their essential role and valuable contribution, the Working Group urges the institutional members of the task force representing international financial and development institutions, including the World Bank, UNDP, IMF, UNCTAD, WTO and WHO, as well as other relevant specialized agencies, funds and programmes of the United Nations, to participate actively in the work of the task force.

45.
In order to implement the work programme outlined above and keeping the time frame in mind, the Working Group recommends that the Human Rights Council extend the mandate of the task force on the implementation of the right to development until the eleventh session of the Working Group in 2010. The Working Group also recommends that the Council extend its mandate until it completes the tasks entrusted to it by the Council in its resolution 4/4.

46.
The Working Group appreciates the support rendered by OHCHR to the Working Group and the high-level task force and requests that it continue to provide all necessary assistance to these bodies in implementing the work programme outlined above.”

I.
Tenth session 

(22–26 June 2009)
Chairperson-Rapporteur: Mr. Arjun Sengupta (India)
Document: A/HRC/12/28



“IV. Conclusions and recommendations
38.
 On the basis of the discussions in the Working Group, the Chairperson-Rapporteur prepared and circulated a draft text for the conclusions and recommendations of the Working Group at its tenth session. The draft text was subsequently discussed, negotiated and amended by delegations. At its final meeting, on 26 June 2009, the Working Group adopted, by consensus, its conclusions and recommendations.

39.
After the adoption of the conclusions and recommendations, the representative of Cuba on behalf of the Non-Aligned Movement) explained its position that: (a) the reference to the relevant provisions of Human Rights Council resolution 9/3 (para. 45) refers to those leading to the adoption of an international legal standard of a binding nature, which in the view of the Non-Aligned Movement, constitutes a convention; (b) “being mindful of the need to ensure efficient use of budgeted resources” (para. 46) does not imply any constraints or conditionalities on the work of the task force; (c) “procedures” (para. 46 (c)) relate to the special procedures of the Human Rights Council, in particular the independent expert on the question of human rights and extreme poverty and the independent expert on the effects of foreign debt and other related international financial obligations of States on the full enjoyment of human rights, particularly economic, social and cultural rights; and (d) in relation to paragraph 46 (d), the Movement looks forward to the task force providing criteria related to hunger, poverty, unemployment and financial assistance to developing countries. The representative of the Czech Republic (on behalf of the European Union) explained its understanding of paragraph 44 as its expectation that the task force at its next session would provide suggestions on further work, including possible further prolongation of its mandate; and that the activities of the task force under paragraph 46 (e) should be undertaken within the framework of the existing criteria.



A.
Conclusions

40.
The Working Group expresses its appreciation to the high-level task force on the implementation of the right to development, as defined in the Declaration on the Right to Development, for the work it has carried out in accordance with its mandate. The Working Group takes note of the report of the high-level task force and of its observations regarding the development partnerships considered at its fifth session, as well as the interim draft version of the criteria, submitted as work in progress.

41. The Working Group notes the contribution that the application of the criteria through dialogue with the institutions responsible for the identified partnerships has made to the improvement of the criteria and to promoting the implementation of the right to development.

42.
The Working Group agrees that, in accordance with its workplan endorsed in Human Rights Council resolution 9/3, in phase III (2009), the task force should focus on consolidating its findings and presenting a revised list of right-to-development criteria along with corresponding operational sub-criteria. The task force should continue its study of the ongoing development partnerships on the thematic issues of technology transfer and debt relief with a view to further refinement of the criteria. The task force should also ensure that due attention is given to other issues relevant to the right to development, including, inter alia, poverty and hunger, including in the context of climate change and the current global economic and financial crisis.

43.
The Working Group agrees that the scope of the criteria should go beyond Millennium Development Goal 8 and aim at the implementation of the right to development, taking into account the evolving priorities of the international community.



B.
Recommendations

44.
The Working Group recommends that the task force on the implementation of the right to development focus on consolidating its findings and presenting a revised list of right-to-development criteria along with corresponding operational sub-criteria and outline suggestions for further work, including aspects of international cooperation not covered until then, for the consideration of the Working Group at its eleventh session.

45.
The revised criteria and sub-criteria should address the essential features of the right to development, as defined in the Declaration on the Right to Development, in a comprehensive and coherent way, including priority concerns of the international community beyond those enumerated in Millennium Development Goal 8, and serve the purposes set out in all relevant provisions of Human Rights Council resolution 9/3. 

46.
In further refining the list of criteria and preparing the corresponding operational sub-criteria, the Working Group recommends that the task force, being mindful of the need to ensure efficient use of budgeted resources, undertake the following activities: 

(a)
It should draw on specialized expertise, including from academic and research institutions and relevant United Nations agencies and other relevant global organizations and the experience of countries in relation to the promotion of the realization of the right to development. It should also give due attention to the experience gained from the application of the provisional criteria to development partnerships and to the views expressed by Member States;

(b)
Regarding target 8.E on access to essential medicines and 8.F on technology transfer of the Millennium Development Goals, the task force should draw on its dialogue with the Intergovernmental Working Group on Public Health, Innovation and Intellectual Property, the Global Fund to Fight HIV/AIDS, Tuberculosis and Malaria and the Special Programme for Research and Training in Tropical Diseases;

(c)
In order to address the concerns of targets 8.B and 8.D on debt relief, the task force should devote time during its next session to an examination, from the perspective of the right to development, of the experience of the institutions responsible for the Heavily Indebted Poor Countries Initiative and the Multilateral Debt Relief Initiative, and other institutions and procedures that address the issue of debt relief;

(d)
Taking into account the importance of the fight against poverty, hunger and unemployment and the continued need for financial assistance to developing countries, the task force should draw on the expertise and lessons learned from relevant international institutions, including the Bretton Woods institutions, from the manner in which ongoing development initiatives are working in that regard;

(e)
In relation to target 8.F on technology transfer, the task force should:

(i)
Attend the Conference on Intellectual Property and Public Policy organized by the World Intellectual Property Organization in Geneva in July 2009, and hold consultations to gather information on the Development Agenda of WIPO in relation to the realization of the right to development;

(ii)
Continue to draw on the necessary expertise from examining the Clean Development Mechanism, including in connection with mitigation of and adaptation to climate change, from the perspective of the right to development and, subject to an invitation, attend the Climate Change Conference in Copenhagen in December 2009.

47.
Finally, in view of their essential role and valuable contribution, the Working Group urges the institutional members of the task force representing international financial and development institutions, including the World Bank, the United Nations Development Programme, the International Monetary Fund, the United Nations Conference on Trade and Development, the World Trade Organization and the United Nations Educational, Scientific and Cultural Organization, as well as the World Health Organization and other relevant specialized agencies, funds and programmes of the United Nations, to participate actively in the work of the task force.

48.
The Working Group appreciates the support rendered by OHCHR to the Working Group and the high-level task force and requests that it continue to provide all necessary assistance to these bodies in implementing the activities mentioned above.”

J.
Eleventh session 
(26–30 April 2010) 
Chairperson-Rapporteur: Mr. Arjun Sengupta (India)
Document: A/HRC/15/23



“IV.
Conclusions and recommendations 

41.
On the basis of the discussions in the Working Group, the Chairperson - Rapporteur prepared and circulated a draft text for the conclusions and recommendations of the Working Group at its eleventh session. The draft text was subsequently discussed, negotiated and amended by delegations. At its final meeting, on 30 April 2010, the Working Group adopted, by consensus, its conclusions and recommendations.


A.
Conclusions
42.
The Working Group expressed its appreciation to the Chairperson-Rapporteur and the members of the high-level task force for their efforts in completing the three phases of the workplan, and noted that work had been undertaken by the task force on criteria and sub-criteria for the implementation of the right to development, as reflected in the reports of the task force (A/HRC/15/WG.2/TF/2/Add.1 and Add.2).

43.
The Working Group considered that further work should be undertaken at the intergovernmental level to adequately reflect both the national and international dimensions. 

44.
The Working Group considered that additional time was necessary, at this stage, for consideration and pronouncement by Governments on the substance of the work of the high-level task force, including the above-mentioned reports, and on the way forward, using as reference the Declaration on the Right to Development as well as Human Rights Council and General Assembly resolutions on the right to development.



B.
Recommendations

45.
The Working Group invited Member States and other stakeholders to share their views on the work of the task force (A/HRC/15/WG.2/TF/2/Add.1 and Add.2) and on the way forward. 

46.
In order to facilitate the consideration of the report of the high-level task force, it would be translated into all official languages of the United Nations. Furthermore, all written contributions by Member States and other stakeholders would be made available on the website of OHCHR.

47.
The Working Group requested the Chairperson-Rapporteur, assisted by OHCHR, to prepare two compilations of the submissions received from Governments, group of Governments and regional groups, as well as the inputs received from other stakeholders.”


K.
Twelfth session 

(14–18 November 2011)
Chairperson-Rapporteur: Tamara Kunanayakam (Sri Lanka)
Document: A/HRC/19/52



“IV.
Conclusions and recommendations

31.
At its final meeting, on 18 November 2011, the Working Group adopted, by consensus, the following conclusions and recommendations, in accordance with its mandate: 



A.
Conclusions
(a)
The Working Group took note of the reports of the Chairperson-Rapporteur (A/HRC/WG.2/12/2 and 12/3) submitted pursuant to Human Rights Council resolution 15/25; 

(b)
The Working Group expressed appreciation to all those who contributed with their submissions and inputs, and to the Chairperson-Rapporteur for her presentation of the two reports mentioned in the preceding paragraph; 

(c)
The Working Group welcomed the participation of the High Commissioner for Human Rights at its opening session, which attested to her commitment to the promotion and protection of the realization of the right to development and to enhancing support from relevant bodies of the UN system for this purpose, consistent with General Assembly resolution 48/141; 

(d)
The Working Group acknowledged the efforts of OHCHR in commemorating the twenty-fifth anniversary of the adoption of the United Nations Declaration on the Right to Development, which aimed at mainstreaming and raising awareness about the right to development; 

(e)
Having considered documents A/HRC/WG.2/12/2 and 12/3, as mandated by resolution 15/25, the Working Group acknowledged the need to further consider, revise and refine the right-to-development criteria and operational sub-criteria contained in document A/HRC/15/WG.2/TF/2/Add.2. 

(f)
The Working Group also acknowledged the need to have experts' contributions and, in this context, emphasized the importance of engaging further the relevant United Nations agencies, funds and programmes and institutions as well as other multilateral institutions and forums, and relevant stakeholders; 



B.
Recommendations 

(a)
The Working Group invited Governments, groups of Governments, regional groups and other relevant stakeholders, including United Nations agencies, funds and programmes and institutions, as well as other relevant multilateral institutions and forums to submit further detailed comments and proposals on the right-to-development criteria and operational sub-criteria as per conclusion (v); 

(b)
The Working Group requested OHCHR to make available on its website, and to make available to the next session of the Working Group in the format of two conference room papers, all written submissions by Governments, groups of Governments and regional groups, as well as inputs by other stakeholders; 

(c)
The Working Group invited the Chairperson/Rapporteur to hold informal consultations with Governments, groups of Governments, regional groups and relevant stakeholders and report accordingly to the next session of the Working Group. 

32.
Following adoption of the conclusions and recommendations, Egypt (on behalf of the Non-Aligned Movement), expressed regret that the Working Group was unable to agree on language which would have referred to the mandate of the Working Group and the Declaration on the Right to Development as a basis for assessing the right to development criteria and operational sub-criteria. The Non-Aligned Movement was committed to move this process forward and underlined the importance of mutual responsibility and accountability in a time of multiple crises. The Non-Aligned Movement recalled that the right to development criteria and operational sub-criteria, once revised and endorsed, should be used in the elaboration of a comprehensive and coherent set of standards for the implementation of the right to development, as a basis for a legally binding instrument, in line with the road-map adopted by the Human Rights Council in its resolution 4/4 and subsequent resolutions, most recently Council resolution 18/26. The Non-Aligned Movement expressed support for a call for the full integration of the multidimensional aspects of the right to development as elaborated in the Declaration on the Right to Development into all areas of the work of the United Nations system and international financial and trade institutions as well as in its major processes such as the follow-up to the Fourth United Nations Conference on the Least Developed Countries (LDC IV), UNCTAD-XIII, the United Nations Conference on Sustainable Development, to be held in Rio de Janeiro, Brazil, on June 20-22, 2012 (Rio+20), the Quadrennial Comprehensive Policy Review and United Nations development agenda beyond 2015. 

33.
 The European Union expressed the view that it was important that the process of refining and revising the right to development criteria and sub-criteria should continue to take into consideration all relevant documents, not be limited to the Declaration on the Right to Development. 

34.
 Senegal (on behalf of the African Group), while extending its thanks to the delegations for the consensus reached on the conclusions and the recommendations, considered however that such conclusions and recommendations were weak and expressed its hope that they would nevertheless help to move forward the process on the criteria and operational sub-criteria, with the ultimate outcome being the implementation of the right to development.”

L.
Thirteenth session

(7–11 May 2012)

Chairperson-Rapporteur: Tamara Kunanayakam (Sri Lanka)

Document : A/HRC/21/19



“V.
Conclusions and recommendations 

39.
At the final meeting of its thirteenth session, on 11 May 2012, the Working Group on the Right to Development adopted, by consensus, its conclusions and recommendations, in accordance with its mandate established by Commission on Human Rights resolution 1998/72.


A.
Conclusions

40.
The Working Group took note of documents A/HRC/WG.2/13/CRP.1 and CRP.2 containing detailed views and comments submitted by Governments, groups of governments, regional groups and other relevant stakeholders, including United Nations agencies, funds and programmes and institutions, as well as other relevant multilateral institutions and forums, in fulfillment of the conclusions and recommendations agreed at its twelfth session.

41.
The Working Group expressed appreciation to all those who contributed with their submissions and inputs.

42.
The Working Group welcomed the presentation made by the Chairperson-Rapporteur of the Working Group and commended her for the able stewardship in guiding the deliberations of the Working Group. 

43.
The Working Group welcomed the participation of the High Commissioner for Human Rights at its opening session, which attested to her commitment and that of her Office to promoting and protecting the realization of the right to development and to enhancing support from relevant bodies of the United Nations system for that purpose, consistent with General Assembly resolution 48/141.

44.
The Working Group welcomed the launching of the process of considering, revising and refining the draft criteria and the corresponding operational sub-criteria contained in document A/HRC/15/WG.2/TF/2/Add.2, with the first reading of the draft criteria. 

45.
The Working Group acknowledged the need to further consider, revise and refine the aforementioned draft criteria and corresponding operational sub-criteria, as mandated by the Human Rights Council in its resolution 19/34.

46.
The Working Group also acknowledged the need to have experts’ contributions and, in this context, re-emphasized the importance of engaging further the relevant United Nations agencies, funds and programmes and institutions as well as other multilateral institutions and forums, and international organizations and other relevant stakeholders.


B.
Recommendations
47.
The Working Group recommended the following:

(a)
To pursue, at its fourteenth session, its work on the consideration of the draft operational sub-criteria; 

(b)
To request the Office of the United Nations High Commissioner (OHCHR) to make available on its website and to the Working Group two conference room papers reflecting comments and views submitted during the session by Governments, groups of Governments and regional groups, as well as by other relevant stakeholders, respectively;

(c)
To also request OHCHR to make available on its website and to the next session of the Working Group, in the format of two conference room papers, all further submissions by Governments, groups of Governments and regional groups, as well as inputs by other stakeholders;

(d)
To further request OHCHR to make available on its website and to the Working Group, at its fourteenth session, a consolidated document of all the conclusions and recommendations of the Working Group since its establishment in 1998;

(e)
To invite the Chairperson-Rapporteur to hold informal consultations with Governments, groups of Governments, regional groups and relevant stakeholders in preparation for the fourteenth session of the Working Group;

(f)
To invite the High Commissioner and to request the Chairperson-Rapporteur, with the support of OHCHR, to further their efforts to encourage the active participation in the work of the Working Group of all relevant stakeholders, consistent with paragraph 46 above.”
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194.140.3.20/export/sites/default/web/galerias/programas/Indigena/descargas/ecepi.pdf, p. 67. 


40 A/HRC/8/5, para. 54. 


41 Human Rights Committee, general comment No. 23: “Rights of minorities (art. 27)”, CCPR/C/21/Rev.1/Add.5 (1994), para. 5.2.


42 World Bank, OP 4.10, paras. 3 and 4.


43 Ibid., para. 4; PS-7, para. 6. 


44 OP 4.10, para. 4; PS-7, para. 5. 





45 OP 4.10, para. 17; PS-7, para. 13. 


46 A/HRC/12/34, para. 36. 


47 Ibid., para. 55.


48 Ibid., para. 55.


49 Ibid., paras. 55 to 57. 


50 Ibid., para. 47. 


51 Ibid., para. 57. 


52 Ibid. 


53 See, for example, preliminary note by the Special Rapporteur on the application of the principle of consultation to the indigenous peoples of Guatemala, and the case of the Marlin mine (A/HRC/15/37/Add.8), para. 38.  


54 Pueblo Saramaka v. Suriname, Inter-American Court of Human Rights, Series C, No. 172 (2008), para. 129.


55 A/HRC/4/74, para. 23. 


56 See, in particular, Masacre de Paz de Sánchez v. Guatemala, Inter-American Court of Human Rights, Series C, No. 116 (2004). 


57 Loc. cit. (footnote 54 above). 


58 CERD/C/ECU/CO/19, para. 16. 


59 See United Nations Declaration on the Rights of Indigenous Peoples, arts. 25 and 26 (1); and ILO Convention No. 169, art. 15 (1). 


60 E/CN.4/2003/90, para. 66. 


61 Loc. cit. (footnote 54 above), paras. 133, 134 and 140. 


62 A/HRC/12/34/Add.5, para. 40. 


63 E/C.19/2009/CRP.8, para. 16.


64 Ibid., para. 17 (non-official translation). 








1

[image: image1.png]Please recycle @



