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RESPONSES BY PARTNERS FOR LAW IN DEVELOPMENT TO:

Questionnaire on Access to Cultural Heritage   
The following response to the questionnaire issued by the office of the Independent Expert on Cultural Rights is not a question-wise reply, but is an assessment of culture and human rights in India drawing from field work done by Partners for Law in Development (PLD) between September 2008 and May 2010 on the theme of culture, women and human rights. The field work consisted of conversation, interviews, presentations made at conferences and workshops attended on relevant themes.  This response focuses primarily on issues of gender intersecting with other concerns in contestations over cultural rights.      
PLD’s overall concern is that irrespective of the legal framework, ‘culture’ has de facto been understood in terms of monuments, arts and crafts, language and negotiations over family law, but not in terms of protection of resources of indigenous people.         
I.  Legal Background  
1.  Constitutional Provisions   

Article 49 of the Indian Constitution declares the Directive ‘It shall be the obligation of the State to protect every monument or place or object of artistic or historic interest (declared by or under law made by Parliament) to be of national importance, from spoliation, disfigurement, destruction, removal, disposal or export, as the case may be.’  The Directive, though not judicially enforceable is ‘fundamental in the governance of the country and it shall be the duty of the State to apply these principles in making laws’ (Article 37). Protection of heritage is not just a mandate for the State but also for the citizens of India.  Article 51A states that ‘It shall be the duty of every citizen of India….(f) to value and preserve the rich heritage of our composite culture; (g) to protect and improve the natural environment including forests, lakes, rivers, and wild things and to have compassion for living creatures.’  

The Constitution contains special provisions for the regulation of tribal areas with the intention of furthering tribal self rule and self governance. The Fifth Schedule of the Indian Constitution applies to administration of Scheduled Areas and Scheduled Tribes.  It gives the Governor power to determine which laws shall apply to the Scheduled Areas.  Under clause 5 of the Fifth Schedule, the Governor possesses discretionary power to determine whether a Central or State Act applies to the Scheduled Area, and in clause 5(2) the Governor may make regulations for the peace and good government of any Scheduled Area in consultation with the Tribal Advisory Council.  

The Sixth Schedule of the Constitution deals with the administration of tribal areas in the North Eastern states of Assam, Meghalaya, Tripura and Mizoram and allows for the formation of autonomous districts and autonomous regions.  District Councils and Regional Councils are empowered to administer and make laws on a wide range of issues including land, forest management, and social customs.  

2.  National Legislation   
In addition to Constitutional provisions, the two main national level legislations dealing with heritage conservation are the Ancient Monuments and Archaeological Sites and Remains Act 1958 and its supplementing Rules, 1959.  The Ancient Monuments and Archaeological Sites and Remains Act 1958 deals with monuments, antiquities, archaeological sites and remains that have been in existence for the past 100 years thereby denying protection to more recent heritage [section 2(a), 2 (b), 2 (d) of the 1948 Act].

The Ministry of Tourism and Culture drafted the National Commission for Heritage Sites Bill in 2009.  The Statement of Objects and Reasons (SOR) in the Bill clarifies that existing legislation passed by Parliament and the State Legislature ‘do not fully meet obligations cast by the World Heritage Convention 1972’; and ‘The concept of cultural and natural heritage and the scope for their preservation and protection is very narrow and limited in the existing legislations as compared to the conceptual framework in which the World Heritage Centre of UNESCO considers proposals for inscription as World Heritage Sites…’  The definition of ‘heritage site’ is broad in the Bill and includes definitions of ‘cultural heritage site’, ‘natural heritage site’, ‘mixed cultural and natural heritage site’ and ‘cultural landscape’ of outstanding value [see ss.2(c), 2(c)(i),(ii),(iii) &(iv)].  However, the Bill has been criticised for falling short of meeting its objectives as mentioned in the SOR.
         
States with a predominant tribal population not covered by the Fifth and Sixth Schedule maintain systems of administration and governance based on traditional practices through other statutes.  The Assam Frontier (Administration of Justice) Regulation was introduced in 1945 by the British so as to vest the adjudication of civil and criminal conflicts in certain tribal areas with the village authorities and the political officer, who is now known as the District Collector (DC).  It was amended in 2005 in its application to the state of Arunachal Pradesh.  Under this statute, in criminal cases, sentences of over 3 years imprisonment upwards, death or transportation may be appealed to the High Court. In other cases, there shall be no right to appeal, although the High Court may entertain an appeal by special leave (section 26).  Cases of civil appeal may be taken to the High Court only if the value of the subject matter of the case is not less than Rs. 500, if it involves a question of tribal rights and customs, or the right to possession of immoveable property (section 48).  Therefore, the use of regular courts and secular law is applicable in Arunachal Pradesh at the stage of appeal and not in all cases.  

In 1996, the Panchayats (Extension to Scheduled Areas) Act (PESA) was passed by Parliament, which emphasises the traditional nature of Gram Sabhas.  Section 4 (i) of PESA requires that the Gram Sabha or Panchayat be consulted before any land acquisition takes place and before rehabilitating or resettling persons affected by development projects.  
3.  Judgements 


The Supreme Court in Madhu Kishwar vs. State of Bihar (1996) 5 SCC 125 held that the Chotanagpur Tenancy Act 1908, which denies succession rights over land to women, is discriminatory, but the majority still held that it would not be desirable to declare the Act as unconstitutional stating that some rules provide for differential treatment to serve a larger purpose, which in this case was for the land to remain with the tribals.  Following this judgement, two proposals were put forward by women’s rights groups to secure land rights without the risk of fragmentation; firstly, it was proposed that women’s succession to land title be accompanied by a caveat forbidding her from transferring land to a non-tribal person, or secondly, if she intends to transfer land the first offer must be made to a tribal. However these suggestions were not accepted nor considered valid as the underlying intention is to deny women equality and the risk of land fragmentation is a false fear.
The Courts have made orders protecting women on a case to case basis, but have not disturbed the unequal status between tribal men and women in Jharkhand.  For example, in Narayan Soren vs. Ranjan Murmu, S.A No.292/1987, the High Court of Jharkhand in 2008 upheld the right of a Santhal widow to adopt a son such that inheritance would pass onto her adopted child.  Such short term solutions do not address discrimination and leave women dependent on male relatives.     
II.  GROUND REALITIES
1.  Land and Livelihood

While India has extended de jure extended protection to cultural heritage, there is de facto economic exploitation of land in Scheduled Areas and of natural cultural heritage.  In practise, the Fifth Schedule has not been operative and the Governors have rarely exercised their powers.  Further, the provisions of PESA have largely not been implemented by government officials who are unwilling to share their powers.   Therefore despite Constitutional and other safeguards to protect tribal land, huge tracts of land have been alienated illegally at the individual level, and by the state through its powers of eminent domain to facilitate rapid development.  Exploitation of land and the growing spread of capitalism have introduced modernisation and individual ownership of property, with repercussions on customary rights of women.
In Arunachal Pradesh, the central government has allocated Rs 125 billion towards the construction of highways and roads, and PLD was informed that 135 Memorandum of Understandings have been signed in Arunachal on hydro power with no consultations or involvement of the local people.
  Uneven development in Arunachal Pradesh has increased the influence of the Church on people’s lives, which provides essential services such as health care to the people.  
The conversions to Christianity have triggered unease about loss of identity, that are reinforced by Hindu right wing organisations, which are also making their presence felt in Arunachal.  The growth in identity politics has generated efforts to manufacture and institutionalise tribal ‘religion’ that selectively draws upon traditional concepts in combination with new practices. This has a gendered impact as women are viewed as the main representatives of a culture and are expected to conform to the norms of that culture.  For example, the formalisation and documentation of hymns, structured weekly worship in congregation as a process of restoring identity and gaining recognition of ‘Donyi Polo’ – an unorganised belief system in Arunachal Pradesh - as a religion, has seen women in greater numbers fill the ranks of the congregation and participate in rituals.
  In Jharkhand, a similar trend is visible in efforts towards formalizing ‘Sarna’ as a religion, for a community that has practiced diverse forms of nature worship.
 
The identity and livelihood of indigenous groups is strongly tied to land, and increasing alienation and displacement from land as a result of development projects have made it more difficult for women to claim succession rights.  For example, in Jharkhand, the right of women to own or use land is a hugely subversive issue and many individuals and groups hesitate to address it.  Traditional customs that minimised women’s economic insecurity have eroded.  For example, Taben Jom is a custom among tribals in Jharkhand whereby women were given land by their brothers to ensure the sister had some form of livelihood, but it is no longer practiced.  Instead, various means such as declaring women to be witches, torturing women or forbidding women from ploughing the land, are used to force women to abandon their rights to land.  The most violent means to deny a woman the right to use land is to label her a witch and thereafter out-caste or kill her.
 The above situation has left many single and widowed tribal women without any means of livelihood.
2.  State and Family Laws

Family laws are central to the discussions on women and cultural rights, and remain one of the most common areas where de jure discrimination against women persists. The Constitution of India assures women’s equality and cultural freedom as fundamental rights. Yet, the Government of India has issued reservations on Article 5 (a) and 16 (1) of CEDAW on the ground that it ‘believes in non-interference in the personal laws of the minority communities unless the initiatives come from the community.’
 PLD’s field study revealed the difficulties of reforming family laws of minority communities, such as Muslims or indigenous groups in India.   The state often seeks to appease conservative elite voices within minority groups by trading women’s rights in exchange for political support, or as demonstration of its commitment to multiculturalism.
In general, in tribal communities, regulations over family law as vestiges of culture are sought to be retained by governing bodies.  For instance, in 1994 the Arunachal Pradesh Protection of Customary Laws and Social Practices Bill was legislated. It offered a blanket protection to all customary laws, including polygamy, child marriage and limitations in inheritance rights for women.  Women’s groups protested and appealed for the insertion of an additional clause in the Bill that qualifies legal protection to customary law only if it upholds the interests of women and children.  Despite the advocacy of women’s groups, the Bill was passed by the State Assembly and sent to the President of India for his assent.  Finally, the Bill was reverted to the State Assembly in 1997, not as a result of women’s demands but as the political focus of the state leadership shifted towards securing Sixth Schedule status for Arunachal Pradesh.



Misinterpretations of the Koran in India are used by conservative male Muslim leaders to justify triple talaq, dowry and domestic violence.  Simultaneously, reports from some parts of the country state that Muslim women who approach the police for intervention in domestic violence cases, are routinely directed to approach the jamaat, a traditionally a gathering of learned men who adjudicate on the basis of Islamic law, for help – even though this it has no legal authority to adjudicate but provides informal community adjudication for the Muslims.
  When STEPS approached the all male jamaat, they were told that women may not be present, or represent their cases or defend themselves against allegations. Male relatives could do so on their behalf, or else an ex parte decision would be taken.  
3.  Cultural Heritage

This response is not adequately informed to document the administrative procedures and rules for recognising, categorising and granting access to cultural heritage for different groups.  Nonetheless, PLD is concerned with minority communities and groups and the state’s role in recognition and protection of their cultural heritage. 
The Archaeological Survey of India (ASI) under the Ministry of Culture is the primary organisation for the protection of cultural heritage across India.  While the ASI has faced criticisms from different quarters for reasons ranging from its poor methods of conservation, the low priority accorded to the ASI by budgetary allocations, and its failure to adopt a multidisciplinary approach to conservation of cultural heritage
 - the erosion of cultural heritage of minority communities, including customary practices of indigenous groups that conflict with the pressures of development, is a major challenge, which the ASI has not been able to prevent.  
4.  Intersection of Religion, Culture and Politics
A fine line exists between religion and culture.  In India, many places of active worship are also cultural heritage sites, which receive endowments from religious organisations.  In this situation, the male religious leadership has asserted its power through ‘traditions’ and ‘customs’ at the cost of women’s rights.  For example, women are not allowed to assume leadership positions, such as that of the priest, in many Hindu temples, nor are Muslim women allowed to enter mosques at par with Muslim men.
The intersection between religion, culture and politics has led to violence in India.  When STEPS envisaged the construction of a mosque for women - even in its symbolism, the mosque disturbed the religious status quo enough for the founder of STEPS to have received death threats.
  
Another example is that of the Babri Masjid, a mosque over 400 years old, which was destroyed by mobs of the Hindu right in a political rally that turned violent in 1992.  The Babri Masjid (or Mosque of Babur) was constructed in 1527 during the reign of Babur, the first Mughal Emperor in India. It was constructed in Ayodhya, which is considered to be the birthplace of the Hindu God, Rama.  The dispute over the land become acute in the post independence period after idols were secretly placed in the Masjid in 1949.  In 1984, the Vishva Hindu Parishad launched a movement for unlocking the gates of the Babri Masjid and conducting prayers at the site.  Following the destruction of the Masjid - while the Supreme Court refused to answer a Presidential Reference made to it by the central government seeking its opinion as to whether a Hindu temple once existed at the Babri Masjid site following the destruction, the Lucknow Bench of the High Court of Allahabad delved into this question.  On 30th September 2010, the Allahabad High Court held that as per the faith and belief of Hindus, the place under the central dome of the Masjid is the birthplace of Rama.  This judgment has been criticised for using ‘faith’ and ‘belief’ as valid arguments for violation of the law and the Indian Constitution.
  This is just an example to show that what constitutes cultural heritage is not self evident, but contingent upon political perspectives. Here the heritage issues became coloured by religious faith, and faith became the basis for treating it as a purely land issue, with the High Court apportioning the site into three parts.    
� For details, see for example, PRS Legislative Research, Centre For Policy Research, September 30th 2009, available at � HYPERLINK "http://www.prsindia.org/uploads/media/1237548287/Legislative%20Brief%20--%20National%20Commission%20for%20heritage%20sites%20bill%202009.pdf" ��http://www.prsindia.org/uploads/media/1237548287/Legislative%20Brief%20--%20National%20Commission%20for%20heritage%20sites%20bill%202009.pdf�  (last visited 1/12/2010)


� PLD ‘Negotiating Gender Justice, Contesting Discrimination’ (2010) at page 76


� As above, at page 92


� As above, at page 102


� For further details see for example, PLD ‘Negotiating Gender Justice, Contesting Discrimination’ (2010) at page 103-105


� Article 5 (a) of CEDAW states ‘States Parties shall take all appropriate measures:


(a) To modify the social and cultural patterns of conduct of men and women, with a view to achieving the elimination of prejudices and customary and all other practices which are based on the idea of the inferiority or the superiority of either of the sexes or on stereotyped roles for men and women;


Article 16 (1) of CEDAW ‘States Parties shall take all appropriate measures to eliminate discrimination against women in all matters relating to marriage and family relations and in particular shall ensure, on a basis of equality of men and women…’ 


� PLD ‘Negotiating Gender Justice, Contesting Discrimination’ (2010) at page 79


� This is the experience of STEPS, a women’s organisation founded in 1989 in Puddukotai, Tamil Nadu. In fact, repeated rejection  by the police to intervene in cases of Muslim women, and the jamaat’s refusal to allow the women to sit and testify in cases relating to them, motivated STEPS to establish the Tamil Nadu Women’s Jamaat that operates in 10 districts of Tamil Nadu. 


� See for example ‘Archaeological Survey: Requiring a Restoration’ Economic and Political Weekly December 27, 2003


� For further details please see, PLD ‘Negotiating Gender Justice, Contesting Discrimination’ (2010) at page 128-129.


� See for example Vardarajan Siddharth ‘Force of Faith Trumps Law and Reason in Ayodhya Case’ The Hindu October 1st 2010 
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