RESPONSE TO QUESTIONNAIRE ON ACCESS TO CULTURAL HERITAGE
I. The recognition of cultural heritage
1. a)   the categories of Malaysian heritage is divided as:-
1)       Heritage Site (any site with natural or cultural significance in form of immoveable heritage such as area, place, zone, monuments, building, archaeological reserve, land with building, garden, tree).  
      2)   Heritage Object (any moveable antiquity, tangible cultural heritage, intangible cultural heritage with has cultural significance and historical object).

      3)    Underwater Cultural Heritage (all traces of human existence having a cultural, historical or archaeological character which have been partially or totally under water, periodically or continuously, for at least one hundred years such as sites, structures, buildings, artifacts, and human remains, together with their archaeological and natural context; vessels, aircraft, other vehicles or any part thereof, their cargo or other contents, together with their archaeological and natural context; and objects of prehistoric character.  

     4)       Living Person (any living Malaysian who possess to a very high degree the knowledge and skills required for performing or re-creating specific elements of intangible cultural heritage. 
               There are two statuses in defining the hierarchy of heritage:-

I.  Heritage

II. National Heritage
                Heritage status is declared by the Commissioner of Heritage. While the National Heritage status which is the highest status is declared by the Minister of Information, Communication and Culture. 
                Any heritage item in all categories of Heritage (except Living Person) will be declared and registered in Heritage list before any of the item in any category would be selected (with outstanding significance) and declared by the Minister as the National Heritage. Meanwhile, any selected Living Person will be declared only by the Minister as National Heritage.    
b)   Malaysia is yet to be ready with the procedure(s) for identifying endangered     cultural heritage.

c)   The purpose of classification is for the protection, safeguarding and conservation (includes of preservation, restoration, reconstruction, rehabilitation and adaptation) of Malaysia heritage under the provision of National Heritage Act 2005 (Act 645). The Act is established so that all states (13 states and 3 federal territories) will implement the same provision and regulation dealing with all types, status, categories and form of heritage in Malaysia.

d)   The procedures to nominate and declare cultural heritage are varies subject to the status and categories of heritage:-

1) Nomination of Heritage:

           Any person may nominate to the Commissioner of Heritage any item of any potential site, object or underwater cultural heritage by submitting form of Nomination of Heritage that could be accessed through the Department of National Heritage website (www.warisan.gov.my) 
2) Nomination of National Heritage:

           Any person may nominate to the Minister any Heritage item and any potential   Living Person by submitting the form of Nomination of National Heritage that could be accessed through the Department of National Heritage website (www.warisan.gov.my)
      3) Procedures to declare Heritage Site
           3.1. Notice of inspection should be given in writing not less than seven days of any proposed entry to the owner or occupier of any site which has natural and cultural significance to be a Heritage site. The notice is to allow the Commissioner or any authorized officer at any time  enter upon a site to inspect, survey, investigate or to carry out any work necessary for the purpose of determining whether to designate the site as a Heritage Site.
           3.2. Upon determining to designate a site as a Heritage Site, the    Commissioner shall, at least sixty days before making the designation, give a written notice in the form and manner as prescribed by the Commissioner to the owner of the site of the intention to register the site as a heritage site.
          3.3. As soon as possible after giving notice under paragraph 3.2 the Commissioner shall:                       

                (a) Cause to be published in the Gazette and a local newspaper:
                     (i) A notice of intention to designate the site as a Heritage Site; and

                      (ii) Any other matters constituting or relating to the designation which in    his opinion is desirable to publish; and

                (b) File a notice of intention to designate the site as a Heritage Site at the land office where the site is situated.

          3.4. An owner of the site or any other person affected or likely to be affected by the designation of the site as a heritage site may make an objection to the designation of the site by serving a notice of objection on the Commissioner within thirty days from the date of the publication of the notice under paragraph 3.3 (a).
         3.5. Where a notice of objection to the designation of the site is served the Commissioner shall set a date, time and place for the hearing of the objection and shall, at least twenty one days before the date of the hearing serve a notice of hearing in the form and manner as prescribed by the Commissioner, upon the objecting party and the owner of the site.
        3.6. Where the site is situated in a State, the Commissioner shall obtain the consent of the State Authority of that State before any designation is made
       3.7. The Commissioner, after hearing the parties, if any, is satisfied that:
              (a) the site is of cultural heritage significance; and

              (b) the State Authority has given its consent, he shall:
                  (i) Designate the site as a heritage site;
                 (ii) Record the Heritage Site in the Register; and

                (iii) Give the owner a written notice of the Commissioner's decision.

                (iv) Cause to be published in the Gazette and a local newspaper:                 

                      (a) A notice that the site has been designated as a Heritage Site; and

                        (b) Any other matters constituting or relating to the Heritage Site which in his opinion is desirable to publish; and

               (v) File a notice in the land office where the Heritage Site is situated notifying that the site has been designated as a Heritage Site.

       3.8. Where the Commissioner makes a decision not proceed with the proposed designation of a site, he shall immediately notify the owner of the site and the land office where the site is situated in writing of such decision, with or without assigning any reason.

      3.9. The Commissioner shall notify the local planning authority for the area of the  local authority where the heritage site is situated of the designation of the heritage site so that the local planning authority shall take into consideration any matter, policy, strategy or plan of action pertaining to the interest of the Heritage Site in preparing any development plan in that local authority area under the Town and Country Planning Act 1976 in Peninsular Malaysia or the relevant State laws in Sabah and Sarawak
       4)   Procedures to declare Heritage Object
                        4.1. The Commissioner may declare in the Gazette any object which has cultural heritage significance to be a Heritage Object and shall cause it to be listed in the Register.
                       4.2. The consent of the owner of such object shall be obtained and for that   purpose, the Commissioner may furnish the owner such prior opportunity for representation or submission in regard to the proposed declaration as may be practicable in the circumstances and in such manner as may be prescribed.

                       4.3. The Commissioner may, in the same manner, amend or revoke the Gazette and in each case of such amendment or revocation he shall substantiate his action with the necessary background and reason.

                       4.4. Upon the object being listed in the Register, the object shall be a Heritage Object starting from the date of its registration and shall cease to be a heritage object when the Commissioner revokes registration.
                       4.5. Any person may apply for an object to be registered as a heritage object.  An application for registration shall be in Nomination for Heritage form as could be access via www.warisan.gov.my and accompanied by such documents or information as prescribed.

                       4.5. The Commissioner may at any time after receiving the application and before it is determined, by a written notice require the applicant to provide such additional documents or information as the Commissioner deems necessary.

                       4.6. Where any additional document or information required under subsection (3) is not provided by the applicant within the time specified in the notice or any extension thereof granted by the Commissioner, the application shall be deemed to be withdrawn and shall not be further proceeded with, but without prejudice to a fresh application being made by the applicant.
                       4.7. Where the Commissioner is satisfied that an object is of cultural heritage significance, he shall register the object as a Heritage Object in the Register and give the applicant a written notice of the Commissioner's decision.

                       4.8. Where the application involves an object which is attached to any alienated land, the concurrence of the State Authority shall be obtained before the application is approved.

                       4.9. Where the application involves intangible cultural heritage in which copyright subsists, the consent of the copyright owner shall be obtained before the application is approved.

                       4.10. An application for registration which is approved under this section may be subject to such conditions as the Commissioner may impose.
                       4.11. As soon as possible after the approval in subsection (4), Commissioner shall cause to be published in the Gazette a notice that the object has been registered as a Heritage Object and on any other matter constituting or relating to the Heritage Object which in his opinion is desirable to publish.

                       4.12. Where the Commissioner refuses the application, he shall immediately notify the applicant in writing of the refusal with or without assigning any reason for the refusal.

                       4.13. When an object is registered the Commissioner shall issue a certificate of registration to the owner.

                       4.14. Upon the heritage object being ceased to be registered as a heritage object, the owner of the object must surrender the certificate of registration to the Commissioner within three months from the date of such cessation.
      5)  Procedures to declare Underwater Cultural Heritage
                      5.1. Any person who discovers an underwater cultural heritage in the Malaysian waters shall, as soon as practicable, give notice of such discovery to the Commissioner or the port officer.
                      5.2. The port officer upon receiving such notice shall as soon as practicable notify, and where possible deliver the Underwater Cultural Heritage to, the Commissioner.

                      5.3. The Commissioner may, upon being satisfied that the Underwater Cultural Heritage has cultural heritage significance, cause it to be listed in the Register.
                      5.4. Where the Commissioner is of the opinion that any Underwater Cultural Heritage is situated in Malaysian waters is of cultural heritage significance but less than one hundred years old, he shall advise the Minister and the Minister may by notice published in the Gazette declare the site or object to be a Underwater Cultural Heritage.

                      5.5. Any site or object declared to be an Underwater Cultural Heritage shall be listed in the Register.

                      5.6. The Minister may on the advice of the Commissioner, declare in the notice published in the Gazette any area within which an Underwater Cultural Heritage is situated to be a protected zone.
                      5.7. No person shall carry out any activity in the protected zone except with   approval in writing from the Commissioner.
                      5.8. No person shall carry on any salvage or excavation work in any Malaysian waters for the purpose of finding any Underwater Cultural Heritage, except with a license approved by the Commissioner.

                      5.9. Any Underwater Cultural Heritage discovered during any survey, salvage or excavation works shall vest in the Commissioner and shall be listed in the Register.

                      5.10. Where the Commissioner takes possession of any Underwater Cultural Heritage, he shall within forty-eight hours cause to be posted a list of the underwater cultural heritage in any port office within the district where the underwater cultural heritage was discovered.

                      5.11. Any owner of the Underwater Cultural Heritage may, upon establishing his claim to the satisfaction of the Commissioner, within one year from the time at which the Underwater Cultural Heritage came into the possession of the Commissioner, and upon paying the salvage fees and expenses due, be entitled to have the possession of the Underwater Cultural Heritage upon such terms and conditions as may be imposed by the Commissioner.
                      5.12. Where no owner establishes a claim within one year, the Underwater Cultural Heritage shall be the absolute property of the Federal Government.

                      5.13. Unless otherwise directed by the Minister, the Commissioner may preserve the Underwater Cultural Heritage in situ.
     6)  Procedure to declare a Living Person
                    6.1. The Minister may, by order published in the Gazette, declare any Living Person as a National Heritage.
                    6.2. The consent of that person shall be obtained before any declaration is made.

                  6.3. A copy of the order shall be served  on the living person.

                    6.4. Any person who objects to the making of the declaration may submit an objection in writing to the Minister within three months of its publication and may apply to the Minister for the revocation of the order.
                    6.5. The Minister may, after having been advised by the Council, revoke or refuse to revoke the order and such decision shall be final.
          e)   Stakeholder involved in the process of identification and classification of Heritage consists of:

                 1. The Minister of Information, Communication and culture

                 2. The Commissioner of Heritage 

                 3. Expert Committee from various background public and private sectors, universities and practitioners. Committees are divided into:-
                          3.1. The Committee of Architectural Expert

                          3.2. The Committee of Geological Expert

                          3.3. The Committee of Archaeological Expert

                          3.4. The Committee of Natural heritage Expert

                          3.5. The Committee of Underwater Cultural Heritage Expert

                         3.6. The Committee of Fine Arts Expert

                         3.7. The Committee of Custom Expert

                         3.8. The Committee of Language and Litterateur Expert

                         3.9. The Committee of Costume and Craft Expert

                         3.10. The Committee of Traditional Cuisine Expert

                         3.11. The Committee of Traditional Games and Martial Arts Expert

                         3.12. The Committee of Traditional Medicine Expert
                         3.13. The Committee of Performing Arts Expert

          f)  Periodic meeting been held with stakeholder, so far they are fully committed.
          g) The impact actually in favor of our administration. The structured category as such resulted to efficiency in managing the records and inventory. It’s also well rendered to the state level in defining heritage. Since year 2007 many presentations and information formal and informal been delivered to various group of users and interested groups, so far there were no complain on the classification and categorization, the adaptation will soon be digested among the communities.        
        2. Some of the existing legal definitions, reference to the National Heritage Act 2005 (Act 645)
               "building" means a building or groups of separate or connected buildings which, because of their architecture, their homogeneity or their place in the landscape, are of outstanding universal value from the point of view of hi story, art or science;

              "antiquity" means:
               (a) Any moveable object which is or is reasonably believed to be at least fifty years  old;

               (b) Any part of any such object which has at any later date been added or re-constructed or restored; and

               (c) Any human, plant or animal remains which is or is reasonably believed to be at least one hundred years old;

              "heritage item" means any National Heritage, Heritage Site, Heritage Object or  Underwater Cultural Heritage listed in the Register;
               "Register" means the National Heritage Register established and maintained under section 23 containing a list of heritage items;
               "safeguarding" means the identification, protection, conservation, restoration, renovation, maintenance, documentation and revitalization of historic or traditional matter, artifact, area and their environment;
               "object" includes any moveable antiquity, tangible cultural heritage, intangible cultural heritage and historical object but excluding treasure trove;
               "conservation" includes preservation, restoration, reconstruction, rehabilitation and adaptation or any combination;
               "site" includes any area, place, zone, natural heritage, monument or building attached to land, archaeological reserve and any land with building, garden, tree or archaeological reserve
               "heritage" imports the generic meaning of a National Heritage, sites, objects and underwater cultural heritage whether listed or not in the Register;

               "National Heritage" means any heritage site, heritage object, underwater cultural heritage or any living person declared as a National Heritage;

               "cultural heritage" includes tangible or intangible form of cultural property,  structure or artifact and may include a heritage matter, object, item, artifact, formation structure, performance, dance, song, music that is pertinent to the historical or contemporary way of life of Malaysians, on or in land or underwater cultural heritage of tangible form but excluding natural heritage;

               "Underwater Cultural Heritage" means all traces of human existence having a cultural, historical or archaeological character which have been partially or totally under water, periodically or continuously, for at least one hundred years
               "tangible cultural heritage" includes area, monument and building;

               "intangible cultural heritage" includes any form of expressions, languages, lingual utterances, sayings, musically produced tunes, notes, audible lyrics, songs, folksongs, oral traditions, poetry, music, dances as produced by the performing arts, theatrical plays, audible compositions of sounds and music, martial arts, that may have existed or exist in relation to the heritage of Malaysia or any part of Malaysia or in relation to the heritage of a Malaysian community;

               "cultural heritage significance" means cultural heritage having aesthetic,  archaeological, architectural, cultural, historical, scientific, social, spiritual, linguistic or technological value;
               "natural heritage" includes natural features of any area in Malaysia which may consist of earthly physical or biological formations or group of such formations, geological or physiographical features, mountains, rivers, streams, rock formation, sea shore or any natural sites of outstanding value from the point of view of nature, science, history conservation or natural beauty including flora and fauna of Malaysia;

               "zone" means an area or part of an area for the purpose of preservation and restoration in respect of rural and urban landscapes whether natural or man-made, which embraces any cultural heritage significance.
II. The legal and Policy framework for the protection of cultural heritage
3.  Decision of Legal instrument by Malaysia on cultural heritage
	Convention
	Type of Instrument

	Convention for the Protection of Cultural Property in the Event of Armed Conflict with Regulations for the Execution of the Convention. The Hague, 14 May 1954.
	Ratified

	First Protocol to the Convention for the Protection of Cultural Property in the Event of Armed Conflict. The Hague, 14 May 1954.
	Ratified

	Convention concerning the Protection of the World Cultural and Natural Heritage. Paris, 16 November 1972.
	Ratified

	Convention on the Means of Prohibiting and Preventing the Illicit Import, Export and Transfer of Ownership of Cultural Property. Paris, 14 November 1970.
	Not Ratify yet

	Second Protocol to the Hague Convention of 1954 for the Protection of Cultural Property in the Event of Armed Conflict. The Hague, 26 March 1999.
	Not Ratify yet

	Convention on the Protection of the Underwater Cultural Heritage. Paris, 2 November 2001
	Not Ratify yet

	 Convention for the Safeguarding of the Intangible Cultural Heritage. Paris, 17 October 2003
	Not Ratify yet

	Convention on the Protection and Promotion of the Diversity of Cultural Expressions. Paris, 20 October 2005
	Not Ratify yet


4.  In 2006 Malaysia has established a new legal infrastructure for the conservation, preservation and protection of our multi culture heritage, the National Heritage Act 2005. The Act, as a comprehensive legal instrument is aim to protect and safeguard a wide spectrum of heritage properties, include tangible and intangible cultural heritage, natural heritage, underwater cultural heritage as well as Living Person. It provides heritage properties management mechanisms such as the documentation, registration, conservation, enforcement, funding, promotion and recognition to practitioners. 

  4.1. It is clearly defined under the Act that a Commissioner of Heritage shall establish and maintain a register known as the National Heritage Register, containing lists of heritage items registered under this Act.. Four categories of heritage items been determined:-

1)  Heritage Site, 
2)  Heritage Object, 
3)  Under Water Cultural Heritage and 
4)  Living Person. 
 4.2. The Register is managed according to the said heritage categories. Registration of the heritage items both tangible and intangible heritage is a long and on going process, starting by creating an inventory for every category, identifying the research methodology, defining the criteria, evaluating the values as well as the authenticity, identification of ownership and for the heritage sites to obtain the consent of the state government. The process then continues by implementing the legal requirement as to publish in the Gazette and local newspaper. The Register is available for public inspection. As such the listing in the Register actually been indirectly promoting for the public awareness and would be an added value in consciousness if any misconduct may take place by illegal activities such as illegal transfer, illegal trafficking, demolition of any heritage item listed.

           4.3. Where a site is designated as a heritage site, that site shall on the date of the designation become a conservation area and shall be conserved and preserved according to a conservation management plan.  A conservation area may incorporate a buffer zone around a central core; or incorporate a buffer zone around a site that has been designated as a heritage site.
         4.4. Where the registration involves an object which is attached to any alienated land,   the concurrence of the State Authority shall be obtained before the object could be registered.

        4.5. Where the registration involves intangible cultural heritage in which copyright subsists, the consent of the copyright owner shall be obtained before the registration is approved.

        4.6. As soon as possible after the approval in subsection (4), the Commissioner shall cause to be published in the Gazette a notice that the object has been registered as a heritage object and on any other matter constituting or relating to the heritage object which in his opinion is desirable to publish.

        4.7. Where the Commissioner refuses any application for registration, he shall immediately notify the applicant in writing of the refusal with or without assigning any reason for the refusal.
          III. Access to cultural heritage
          5. The Department of National Heritage which is headed by the Commissioner of Heritage is directly responsible for formulating heritage policy, planning and programming, preparing for legislative measures, coordinating any activities and access related to the safeguarding of cultural heritage with various governmental, non-governmental and community-based organizations. 
               5.1 The Commissioner shall, prepare a conservation management plan for the purposes of:
                 (a) Promoting the conservation, preservation, rehabilitation, restoration or reconstruction of a heritage site;

                  b) Ensuring the proper management of a heritage site including the use and development of all buildings and lands in the heritage site and the preservation of the environment including measures for the improvement of the physical living environment, communications, socio-economic wellbeing, the management of traffic and the promotion of economic growth; and

                 (c) Promoting schemes for the education of, or for practical and financial assistance to, owners and occupiers, and for community involvement in decision making.
              5.2. The Commissioner, from time to time submit such conservation management plan to the State Authority or the relevant local planning authority, as the case may be, and advise and coordinate with the State Authority or the local planning authority for the implementation of the conservation management plan and its guidelines.
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