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1. The Working Group on Arbitrary Detention wasaddished in resolution 1991/42 of

the Commission on Human Rights. In its resoluti®@7/50, the Commission extended and
clarified the mandate of the Working Group. PurstaiGeneral Assembly resolution 60/251
and Human Rights Council decision 1/102, the Cduassumed the mandate of the
Commission. The Council most recently extendednthedate of the Working Group for a

three-year period in its resolution 33/30.

2. In accordance with its methods of work (A/HRGEH), on 31 July 2018 the Working
Group transmitted to the Government of the Ruds&deration a communication concerning
Shapi Shakhshaev. The Government submitted a dafgonse on 3 December 2018. The
State is a party to the International Covenant il @nd Political Rights.

3. The Working Group regards deprivation of libeatyarbitrary in the following cases:

(@) Whenitis clearly impossible to invoke angdébasis justifying the deprivation of
liberty (as when a person is kept in detentionrdfie completion of his or her sentence or
despite an amnesty law applicable to him or hexde@ory I);

(b)  When the deprivation of liberty results frohretexercise of the rights or freedoms
guaranteed by articles 7, 13, 14, 18, 19, 20 andf2he Universal Declaration of Human

Rights and, insofar as States parties are concebyeatticles 12, 18, 19, 21, 22, 25, 26 and
27 of the Covenant (category II);

(c)  When the total or partial non-observance ef ititernational norms relating to the
right to a fair trial, established in the Univerg2¢claration of Human Rights and in the
relevant international instruments accepted byStates concerned, is of such gravity as to
give the deprivation of liberty an arbitrary chaeadqcategory 1l1);

(d) When asylum seekers, immigrants or refugees subjected to prolonged
administrative custody without the possibility afrainistrative or judicial review or remedy
(category 1V);

(e)  When the deprivation of liberty constitutesialation of international law on the

grounds of discrimination based on birth, natior#tinic or social origin, language, religion,
economic condition, political or other opinion, gen, sexual orientation, disability, or any
other status, that aims towards or can result iorigg the equality of human beings
(category V).
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Submissions

Communication from the source

4, Mr. Shakhshaev, born in 1978 in Makhachkala,national of the Russian Federation,
usually residing in Moscow. He is the father oftminor children. Prior to his arrest, Mr.
Shakhshaev worked as a self-employed businessperson

Arrest and detention

5. The source reports that on the morning of 12 usu@015, Mr. Shakhshaev was
invited to the Presnenskiy inter-district investigg agency, a unit of the Central
Administrative district investigation department rking under the main investigation
department of the Investigative Committee of thedtan Federation, as a witness in relation
to the disappearance of his ex-wife, Fatima Shakdwd who had been missing since 13
June 2015. During his interrogation as a witness,3akhshaev was informed that he was
being arrested for the murder of his ex-wife.

6. On 14 August 2015, Mr. Shakhshaev was remandedetrial detention by a judge
of Presnenskiy district court, who had also issiredwarrant for a search of his house on 10
August 2015 and who served as the single judgeiafgabto conduct the trial hearings.
According to the source, the decision was basedraumped-up charges and fabricated
evidence. Mr. Shakhshaev’s initial pretrial detentifor two months was subsequently
extended six times, with the last extension fronDE2ember 2016 to 12 February 2017.

7. On 2 February 2017, the same judge was assignemhduct the trial hearings. The
source reports that although there was a cleaficoof interest, the judge did not recuse
herself from the case. On 8 February 2017, shendgte Mr. Shakhshaev’s detention. The
trial commenced on 20 February 2017 and was coegplen 14 November 2017.

8. On 14 November 2017, after almost two and a keHrs of pretrial detention
(consisting of one and a half years of pretriakstigation and 10 months of trial hearings),
the judge issued a guilty verdict, which was altdgéased on bare assumptions and planted
and fake evidence, as well as evidence collectethgla pretrial investigation that was
conducted poorly and in a suspect manner.

9. According to the source, Mr. Shakhshaev was ictet/ for a crime that he had not
committed and sentenced to 12 years of imprisonmeating his three minor children
without care.

10. On 20 November 2017, the defence lawyers an&hakhshaev appealed the verdict
to the Moscow city appellate court, which, on 11riAR018, summarily dismissed the
appeals, leaving the guilty verdict and sentenahanged.

Background

11.  Referring to the country visit report of theeSjal Rapporteur on the independence of
judges and lawyers, the source notes that theigddigstem in the Russian Federation
(including judges, investigators, lawyers and ffajli is perceived as corrugt.Mr.
Shakhshaev has allegedly fallen victim to the sy&tecorruption of law enforcement
agencies and the judiciary. The source allegeshimmiscarriage of justice was organized
or ordered by one of the most influential peoplettie country, who is a tycoon and a
lawmaker of the upper house of the parliament.

12. In December 2014, a few months before Ms. Stteddwva’s disappearance, Mr.
Shakhshaev accompanied his brother to a meetimgthdt individual in order to discuss the
return of Makhachkala international airport, whithd been illegally seized and had then
been auctioned on 6 June 2014 to Doxa Investmentgdd, a company with which Mr.
Shakhshaev’s brother was affiliated. The sourcentsghat the meeting ended in a brawl,
after the individual falsely accused Mr. Shakhstadrother of collaborating with the

-

A/HRC/26/32/Add.1, para. 23. The source also raferoncluding observations of the Human
Rights Committee, CCPR/C/RUS/CQO/7, para. 17.
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French authorities and leaking information incriating the individual in tax evasion and
fraud. The influential individual threatened tongilnate both Mr. Shakhshaev and his brother
and destroy the lives of their families. The sousgorts that it was useless to complain to
the allegedly corrupt Russian authorities aboutillegal actions of this individual. Mr.
Shakhshaev’s brother flew to France, where he &an besiding for many years; out of fear
for the well-being of his family, he has never reed to the Russian Federation.

13.  According to the source, the influence of thésticular individual in the Russian
Federation is enormous. He has allegedly built lhésative natural resources business
through a combination of debt, an appetite for,rahkd political connections. The source
notes that as one of the most powerful individirathie Russian Federation, he could easily,
out of revenge, have organized and induced thesld@arcement and judicial authorities to
single out and persecute Mr. Shakhshaev for a dfietehe had not committed.

14.  The source alleges that the strong intenticghe@fsovernment to put Mr. Shakhshaev
behind bars at all costs is evident from the wethestrated propaganda of the Investigative
Committee of the Russian Federation aimed at sgguwir. Shakhshaev’s conviction by
demonizing him through the national media as a enard Shortly after Mr. Shakhshaev’s
arrest, between August and November 2015, therdéad a constant leak of details of the
investigation and personal information, includirfgoos and videos, to the media from his
mobile telephones, which had been seized by thestigator. According to the source, this
was a blatant violation of Mr. Shakhshaev’s righttte presumption of innocence.

15. In this respect, the source adds that the 28ddia campaign related to the present
case, which had placed special emphasis on unozedirumours that Ms. Shakhshaeva had
not joined Islamic State in Iraq and the Levantad been killed and mutilated by her ex-

husband, was very likely initiated, or even orctegst and planned, by the above-mentioned
influential individual as part of his revenge.

16.  Furthermore, the source notes that the medimpa@n conveniently coincided with
the publication of a report by Human Rights Watalilee response of the Russian Federation
to the Dagestan insurgency, issued in June 2@15hat time, efforts were being made to
play down the real number of citizens of the Russtaderation, including women, from
Dagestan who had joined Islamic State in Iraq &ed.evant in the Syrian Arab Republic.
The source notes that the Government announce@ahaumber of citizens who had joined
only in September 2015, when it launched its miji@peration in the Syrian Arab Republic.

Disappearance of Ms. Shakhshaeva

17.  According to the source, the fate of Ms. Shhkbksa remains a mystery, as the law
enforcement agencies have never taken steps or efifuits to discover her whereabouts
and establish exactly what happened to her. Shehkf house on 13 June 2015 at
approximately 11.30 a.m., telling Mr. Shakhshaeat ghe was going with her girlfriend to
Makhachkala (her home town) in Dagestan, throughe@®y in Chechnya, and has not been
seen since.

18.  According to the source, the detailed bill kbs. Shakhshaeva’'s mobile telephone
showed that her last conversation was on 13 Juh® 2012.43 a.m., for 92 minutes, with a
newly acquainted male friend from Chechnya. Dedgpiéefact that the new friend was well
known to the Investigative Committee, he was newerrogated during the pretrial
investigation. He was reportedly questioned forfits time during the trial hearing for half
an hour, with limited opportunity provided for tHefence to question him. According to the
detailed bill, from 10.51 a.m. on 13 June 2015, Blsakhshaeva’s mobile received several
telephone calls, which were left unanswered. Howeagcording to the source, it is evident
that the mobile data was in use, which might indichat she was using her Internet-based
messengers for communication, including telephais &om her friend who picked her up
on the way to Grozny.

Human Rights Watch, “Invisible war: Russia’s abusi&ponse to the Dagestan insurgency”, 18
June 2015.
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19.  On 14 June 2015, Mr. Shakhshaev reportedlyacted his ex-wife’s mother and
brother and informed them that she was not ansgéimtelephone calls. On 17 June 2015,
Mr. Shakhshaev took a flight with his baby daugliteMakhachkala to visit his two other
children, who were visiting his ex-wife’s paren@nce again, he brought to their attention
that Ms. Shakhshaeva was missing. On 18 June 2M045Shakhshaeva’s brother filed a
missing person report with the police in Moscow. Z8nJune 2015, another missing person
report was filed with the Presnenskiy inter-didtiivestigating agency.

Pretrial investigation from 17 July to 11 NovemB815

20. On 17 July 2015, the Presnenskiy inter-disiniegstigating agency opened a criminal
investigation into the disappearance without traic®s. Shakhshaeva involving suspected
murder, based on article 105 (1) of the Criminati€o

21. The investigator of the Presnenskiy inter-eisinvestigating agency conducted the
investigation from 17 July to 11 November 2015. iDgrthose four months, he conducted
and completed all the necessary investigative actiwluding searching Mr. Shakhshaev’s
house and vehicle; requesting and reviewing thailéetbilling of all mobile numbers used
by Mr. Shakhshaev and Ms. Shakhshaeva; requestidgreviewing the closed-circuit
television recording of their apartment buildingrfr the “Safe City” central database storage;
requesting 11 forensic laboratory tests to ideniylogical traces on the objects seized
during the house and vehicle search; reviewingéiselts of the forensic laboratory tests,
obtained on 25 September 2015; and questioningoapately 20 people who knew Ms.
Shakhshaeva and her family.

22.  The source reports that the defence lawyerdan8hakhshaev alleged a lack of due
diligence by the investigator in handling the casd accused him of being used to plant fake
evidence during the house and vehicle search oAubtRist 2015. The poor quality of the
investigation conducted by the investigator wasregally evident and recognized by the trial
judge, who, after issuing a guilty verdict basedemidence collected by the investigator,
rendered a special ruling requesting his supersigodiscipline him for lack of due diligence
and the poor quality of his work.

Alleged abuses during the search of apartmenvahitie

23.  The source reports that Mr. Shakhshaev’s agattimnd vehicle were subjected to
three searches. Two searches were conducted, dant8and 8 July 2015. During the first
search, which was conducted without a court wartart with the agreement of Mr.
Shakhshaev, by an investigator, a forensic expettsaveral police officers, no suspicious
traces or objects were found. On 8 July 2015, &sémvestigator of the Presnenskiy inter-
district investigating agency together with a faierexpert and the same police officers again
conducted a search without a court warrant, buh witr. Shakhshaev’'s consent and
cooperation. The search lasted for more than thoeges. On both occasions, the forensic
experts used special ultraviolet equipment to discqgossible traces of blood in Mr.
Shakhshaev’s apartment and vehicle, but no suckgraere found.

24.  On 10 August 2015, almost one month after apetiie criminal investigation and
two months after Ms. Shakhshaeva’s disappearahee jnivestigator obtained a search
warrant from Presnenskiy district court to search Shakhshaev’'s apartment and vehicle
for a third time. On 12 August 2015, after Mr. ShsikaeVv’s interrogation as a witness, the
investigator, a forensic expert and the same pofifteers who had been involved in the two
previous house searches took Mr. Shakhshaev tphisment.

25.  During the third house search, the investigatatdenly discovered visible blood
traces, which were found on the surface of one sidéaape roll and on the yellow lid of a
tool box, as well as many other pieces of “evidesfamurder”, which were in fact reportedly
the traces of biological and habitual activity lire tapartment. According to the house search
record, the investigator discovered the allegecesaf blood in the kitchen, bathroom and
Mr. Shakhshaev’s bedroom.

26. Inthe presence of witnesses, the forensicrespeayed Bluestar, a forensic chemical
reagent, to highlight possible blood stains. Asnsas the special ultraviolet equipment was
applied, the entire apartment illuminated. The aéses were not properly informed by the
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forensic expert that Bluestar illuminated both lildoaces and chemicals like bleach: they
were told that if anything was illuminated, themwis blood. The expert also failed to explain
that there was a substantial difference in thedeitg (blood illuminates for as long as two

minutes and bleach for only 15 to 30 seconds) alalic (in the case of blood, a bright blue

colour, and in the case of bleach, a greenish cplafuthe illumination. Subsequently, the

house-search witnesses stated during the triairtgeéinat the illumination had been very

short (10 to 15 seconds) and of a greenish colour.

27.  According to the source, it is highly unlikehat the expert could not have known
that a short greenish illumination indicates th&ré are no blood traces. The witnesses were
thus intentionally misled, in order to put on rettinat many traces of blood were found all
over the apartment. This is also evident from #ut that despite the availability of a camera,
neither the forensic expert nor the investigatoktany photographs of the illuminated false
blood stains. Instead, the investigator startecetoove samples of the walls, parquet and
tiling in order to send them for forensic laborattesting, which confirmed on 25 September
2015 that there were no blood traces.

28.  As to the visible blood traces that were foondhe surface of the tape roll and the
toolbox lid, the defence lawyers and Mr. Shakhslaaimed that they were fabricated and
lacked credibility because they had been plantethéynvestigator or by the police officers
who had been present during all three house seartheddition, there were substantial
violations of procedural law as those pieces &gt evidence were collected and recorded.
In particular, it was confirmed by the statemeritthe two witnesses during the trial hearing
that they had not seen how the toolbox lid and taflehad been found. Furthermore, the
record of the house search indicates that onlyrohef adhesive tape was collected and
sealed. whereas the forensic laboratory test resptirted on two rolls of adhesive tape,
black and grey, in the sealed container. With rédarthe toolbox lid, the sizeable blood
stain was completely scraped off, while the DNA s®wed only that the blood belonged
to a female relative of Ms. Shakhshaeva’s mothersfdile numerous requests from the
defence lawyers, a test had never been completelettk if the DNA from the blood stain
also matched the DNA of Ms. Shakhshaeva’s father.

29. On 13 August 2015, the investigator broughtgés and informed Mr. Shakhshaev
about the initial charges against him. Accordinght® source, the investigator wrote that it
was allegedly established that “on 13 June 201kjsatipartment, when his daughter was
sleeping, from 2.10 a.m. to 10.15 a.m., due to snlycbccurred personal hatred towards Ms.
Shakhshaeva, while having malice aforethought, 8frakhshaev inflicted several bodily

injuries to Ms. Shakhshaeva that caused her deAtitording to the source, these charges
were brought in the absence of any confirmed laboydest results, eyewitnesses, murder
weapon, the body or parts of it.

30. The source notes that while the forensic laboyaresults were obtained by the
investigator on 25 September 2015, it was almosty@ar later, on 15 June 2016, that the
investigator informed Mr. Shakhshaev and his deddaayers about the results.

Pretrial investigation from 19 November 2015 @January 2017

31. The source reports that effectively from OctoB@15 until the trial began on 2
February 2017, no investigative action was takedisgoover and secure new evidence. All
forensic laboratory tests were thus completed bipkEr 2015. Due to the lack of credible
evidence of Mr. Shakhshaev’'s guilt, the case wasortedly taken over by another
investigator from 19 November 2015 to 10 January720who was from the first

investigating agency, a unit of the Investigativent@nittee’s investigation department
responsible for the most important cases in Moscow.

32.  According to the source, the new investigator ribt undertake any investigative

action that might have resulted in discoveringemusing any substantive evidence. She only
collected a number of medical reports about MskBélaaeva's health. In June 2016, the
investigator requested a forensic laboratory tésseweral soil samples to identify any

biological traces of a decaying corpse. She catbtiiese samples in the locations where Mr.
Shakhshaev could have visited before his arreAtigust 2015. The source alleges that this
was obviously a desperate attempt by the Investg@ommittee of the Russian Federation
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to keep Mr. Shakhshaev in custody by pretendingahanvestigation that was falling apart
was in fact ongoing, and the results of the lalmyatests were negative.

Pretrial investigation from 10 to 17 January 2017

33.  The source refers to article 162 of the Code&iinal Procedure, whereby an

investigation cannot exceed 12 months from the nmbmveen the case was initiated. Further
extension of the pretrial investigation can be w#d exceptionally by the Head of the
Investigative Committee of the Russian FederatiWhen the total period of the criminal

investigation against Mr. Shakhshaev was approgctirmonths, the indictment was drawn
up by the investigator and submitted for approwathie Moscow city prosecutor’s office.

According to the source, the prosecutor apparaeflysed to approve the indictment and
transmit the case to the court. The source addgshisaforced the Investigative Committee
to reassign the case down to the district levéhefinvestigative Committee.

34. From 10 to 17 January 2017, the investigatias eonducted by another investigator,
who was from the home affairs agency of the Cemtdrhinistrative district investigation

department of the Investigative Committee, and wias allegedly used to bypass normal
procedure to refer the case to the court. She ditireindictment, secured the approval from
the district-level prosecutor and transmitted itth@ court. The source alleges that the
manipulations of the Investigative Committee withe treassignments of investigators
demonstrate that the entire case was fraudulemt.sbarce also alleges that the judiciary
turned a blind eye to such fraudulent conduct efitivestigation and prosecution authorities.

Trial and appeal hearings

35.  On 2 February 2017, the trial judge announhatthe first hearing of the case would
be held on 8 February 2017. On that day, she aebinitte case for her consideration and
extended Mr. Shakhshaev’'s pretrial detention penpdiompletion of the trial. The trial
commenced on 20 February 2017 and was completetdaodovember 2017, when Mr.
Shakhshaev was found guilty of committing murdenwicted and sentenced to 12 years of
imprisonment.

36. During the trial hearings, the judge reportatigmissed all petitions by the defence
to undertake additional measures to secure exaupat/idence, including to restore and
study Ms. Shakhshaeva’s WhatsApp account, whiclmsgbt have used to communicate on
the day of her disappearance, and her mobile Shdl, eghich was retrieved by her friends
but then mysteriously disappeared, and to callrdefewitnesses. She also dismissed the
defence lawyers’ petition to declare inadmissillle@dence collected during the search of
the apartment on 12 August 2015, which was allggeathducted in violation of the Code of
Criminal Procedure, in particular that the evidenes not properly collected, placed in the
containers or sealed in the immediate presendeedfrto search witnesses. According to the
source, the judge was obviously biased as she maasing all requests by the prosecution to
collect and examine new evidence, which was nevares! with the defence lawyers or Mr.
Shakhshaev during the pretrial investigation.

37. On 14 November 2017, the judge issued herygudtdict, according to which she
had established that Mr. Shakhshaev had murdesedxaiife due to his personal hatred
caused by her behaviour. The crime had taken plades June 2015 at his apartment where
they had lived together. While committing the murdér. Shakhshaev had inflicted on Ms.
Shakhshaeva bodily injuries that had caused sehiaus to her health and had eventually
led to her death. After that, in order to hide tteces of the crime, Mr. Shakhshaev had
mutilated Ms. Shakhshaeva’s body with an unknowhaod disposed of the mutilated body
parts in an unknown location.

38.  According to the source, there was no matexmence that could have proved that
Ms. Shakhshaeva’s murder had taken place andchéfithappened, that it had taken place in
Mr. Shakhshaev’s apartment on the date and in trenar claimed by the prosecution.

39. The source adds that while delivering the segethe judge ignored the petitions of
the defence that there was no material evidenestéblish beyond reasonable doubt that Ms.
Shakhshaeva was dead, that a murder occurredfahdid occur, that it occurred in Mr.
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Shakhshaev’s apartment and that it was intentionahintentional. There was reportedly no
evidence that incriminated Mr. Shakhshaev in theged murder or linked him to it.

40. On 20 November 2017, the defence lawyers andklkhshaev appealed the verdict
to Moscow city appellate court. In their appeaétipointed out that the judge had abused
her power as a trial judge not only because sheshadn her bias and full support of the
prosecutor’s stance and requests, but also besheskad on many occasions acted as the
prosecutor and thus failed to appear to be an ipand independent arbiter in adjudicating
the case. In particular, she had granted all thiiqres of the prosecutor and summarily
dismissed the petitions of the defence. Allegediyjng her annual leave for several weeks,
she had also ordered several investigative ackiptise police to locate an additional withess
for the prosecution who had never been known tad#fence and to bring in that witness
after she had returned from her leave.

41. According to the source, the judge violated wmiber of Mr. Shakhshaev’s
fundamental and due-process rights, including tghtrto be tried by an impartial and
independent court, the right to equality of armsriyuthe adversarial hearing, the right to be
tried within a reasonable amount of time, the righbe tried without undue delay, the right
to be presumed innocent, the right to obtain thendance and examination of witnesses on
his behalf under the same conditions as withegggast him and the right not be arbitrarily
deprived of his liberty.

42. In their appeal, the defence also underlined the factual circumstances of the
alleged crime, including the mens rea and actus, ieare not established or proven beyond
reasonable doubt. There was thus a clear casessimiage of justice. In particular, the
judge did not substantiate her verdict, as she tetelp failed to discover and establish
beyond reasonable doubt the elements of the allegee, including the crime scene, the
body or parts of it, reliable and credible evidenf¢he traces of the alleged murder at the
purported crime scene or vehicle, the murder weaih@nmodality of how the murder was
committed and the alleged location where the badyaats of it could have been disposed of
or hidden. Additionally, the judge completely fail® establish beyond reasonable doubt the
motive of the murder and malice aforethought.

43.  On 11 April 2018, Moscow city appellate countrsnarily dismissed the appeals
made by the defence. The appellate court’s heaepgrtedly lasted for only one hour, and
95 per cent of that time was granted to the prasectlihe defence team were not allowed to
have their arguments heard by the panel of thrdgest When the defence lawyers took the
floor, the judges were not listening to them, burevallegedly playing and laughing at
YouTube videos on their smartphones that wereeiviagit to the case.

44.  The source thus submits that both the triagi¢uaind the appellate court judges failed
to ensure equality of arms during the adversar@atgedings. In addition, in violation of the

right to presumption of innocence, both courts healctheir verdicts by reasoning that Mr.
Shakhshaev had failed to prove that he had not dtieththe crime.

Analysis of violations

45.  The source submits that Mr. Shakhshaev’s datoiv of liberty is arbitrary and falls
within category Il due to the total non-observarme the Russian Federation of the
international norms relating to the right to a faial and due process. In particular:

(&) The investigation and trial hearings were d&dasnd ignored any other possible
scenarios of what might have happened to Ms. Sihaldvs&. Such an obvious miscarriage of
justice could have been induced by the influenitidividual referred to above;

(b)  The Investigative Committee blatantly violatddr. Shakhshaev’s right to the
presumption of innocence by orchestrating and imdpa media campaign that demonized
him;

(c)  The trial judge was manifestly lacking in imniaity and independence. The judge is
allegedly well known for handing down prison sewg&sto a number of political opponents
of the current Government. Also, she was the sardgeg who had issued the decisions to
conduct the third house search on 10 August 208i3@aremand Mr. Shakhshaev in pretrial
detention pending trial on 14 August 2015, andrditirecuse herself from conducting his
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trial, despite having been heavily involved in gretrial proceedings resulting in a clear
conflict of interest;

(d)  The deprivation of liberty of Mr. Shakhshaesfdre and after his conviction was
based on evidence that was allegedly fabricatedptarded by the police and purportedly
found during the third search of his apartment;

(e) Mr. Shakhshaev’s right to be tried promptlyswilated, as the pretrial investigation
and trial hearings were protracted and delayed,tl@dnvestigators and the judge did not
act with due diligence;

()] The trial judge dismissed all petitions by ttiefence to provide access to several
forensic laboratory reports. The source allegetsathly those reports deemed to conveniently
fit the storyline of the prosecution were availafie the defence. In addition, all petitions
related to admissibility of evidence collected dgrihe three searches were dismissed by the
judge, including the evidence that was allegedpntg#d and fabricated by the police and
investigator. In this respect, the source rechlis the trial judge issued a ruling requesting
that the investigators, forensic experts and padtiffeers be disciplined for lack of due
diligence and for doing a poor job that apparecdlysed the prolongation of the trial hearing;

(g) In addition, the investigators and the triatige refused to examine exculpating
evidence, including the possibility that Ms. Shdideva might have communicated with her
potential kidnappers using WhatsApp;

(h) A number of forensic laboratory tests that badn conducted during 2015 were not
included in the case file or made available fordb&nce to study, despite petitions made to
the investigators and the trial judge. The defemae thus deprived of its right to have access
to the exculpating evidence.

Response from the Government

46. On 31 July 2018, the Working Group transmittesl allegations from the source to
the Government of the Russian Federation undeegtslar communications procedure. The
Working Group requested the Government to providg,1 October 2018, detailed
information about the current situation of Mr. Shalkaev and to clarify the legal provisions
justifying his continued detention and its compititipwith the State’s obligations under
international human rights law, in particular wittgard to the treaties that it has ratified.
Moreover, the Working Group called upon the Govezntito ensure his physical and mental
integrity.

47. On 3 December 2018, the Working Group receavegply from the Government of
the Russian Federation. The reply was over two h®fdte, arriving after the Working
Group had adopted the present opinion. The Wordr@up notes that the Government did
not request an extension of the time limit forr@ply, as provided for in paragraph 16 of the
Working Group’s methods of work. The response sphesent case is therefore considered
late and, given the failure by the Government test a time extension, the Working Group
cannot accept the reply as if it were presentetimthe time limit.

Further information from the source

48. On 22 October 2018, the source informed thekitigrGroup that the conviction and
sentence of Mr. Shakhshaev had been confirmedebfjrial appellate body.

Discussion

49. In the absence of a timely response from thee@unent, the Working Group has
decided to render the present opinion, in conformiith paragraph 15 of its methods of
work.

50. The Working Group has in its jurisprudence ldighed the ways in which it deals
with evidentiary issues. If the source has esthbtisa prima facie case for breach of
international requirements constituting arbitrasteshtion, the burden of proof should be
understood to rest upon the Government if it wighagfute the allegations (A/HRC/19/57,
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para. 68). In the present case, the Governmenth@sen not to challenge the prima facie
credible allegations made by the source.

51. The source has made a number of allegatioesp@®. 45 above), which in its view
render the detention of Mr. Shakhshaev arbitrageurcategory IIl.

52.  The Working Group notes with regret that thes€&oment has chosen not to address
these very serious allegations. The Working Grcdwgll proceed to examine the allegations
made.

53.  The source has submitted that the trial judge manifestly lacking in impartiality
and independence since she was the same judgeaalisdued the decisions to conduct the
third house search on 10 August 2015 and to rervm@&hakhshaev in pretrial detention
pending trial on 14 August 2015. In the view of Bwurce, there was a clear conflict of
interest and the judge was thus not impartial. Meee, according to the source, this judge
is well known for handing down prison sentencea twumber of political opponents of the
current Government.

54.  The Working Group is unable to make any obdmma in relation to the latter
allegation, noting its general nature. Howevenglation to the former, that the trial judge
of Mr. Shakhshaev was the same judge who both em#fibthe third search warrant and
ordered him to be remanded in pretrial detentiba Working Group observes a prima facie
breach of article 14 (1) of the Covenant.

55. In this regard, the Working Group recalls ttieg Human Rights Committee, in its
general comment No. 32 (2007) on the right to d@tuléfore courts and tribunals and to a
fair trial, stated that the requirement of compegenndependence and impartiality of a
tribunal in the sense of article 14 (1) was an hltsoright that was not subject to any
exception (para. 19). The Committee further obskrfpara. 21) that the requirement of
impartiality had two aspects. First, judges mustallmw their judgement to be influenced
by personal bias or prejudice, nor harbour pregotimes about the particular case before
them, nor act in ways that improperly promote thieriests of one of the parties to the
detriment of the other. Second, the tribunal misi appear to a reasonable observer to be
impartial. For instance, a trial substantially aféel by the participation of a judge who, under
domestic statutes, should have been disqualifieddcoot normally be considered to be
impatrtial.

56. Inthe present case, the trial judge was hgawiblved in the case of Mr. Shakhshaev
from the outset. She was the same judge who h&d@zed the search warrant for the third
search, during which the key evidence had allegbdign located in Mr. Shakhshaev’s
apartment. She was also the judge who had presided the decision on whether Mr.
Shakhshaev should be kept in pretrial detentiorthénview of the Working Group, the
involvement of this judge in the preliminary prodea®ys was such as to allow her to form an
opinion on the case prior to the trial. This knadge was necessarily related to the charges
against Mr. Shakhshaev and the evaluation of thieagges. Therefore, the involvement of
this judge in the trial proceedings was incompatibith the requirement of impartiality
under article 14 (1) of the Coven&rih coming to this conclusion, the Working Group is
particularly mindful of various de facto investigat actions that the judge in question took,
as described by the source in paragraph 40 abol&hware incompatible with the
requirement of impartiality of judges under artitie (1).

57.  The source has further alleged that Mr. Shaddnsh right to be tried promptly was
violated, as the pretrial investigation and triahlings were protracted and delayed and the
investigators and the judge did not act with dligeice. The Working Group notes that Mr.
Shakhshaev was arrested on 12 August 2015, thaidiisommenced on 20 February 2017
and that he was sentenced on 14 November 201 /dithis time, his pretrial detention was
periodically reviewed and extended, but overall Binakhshaev spent some 18 months in
pretrial detention until the start of his trial athetn a further 9 months during his trial. Mr.
Shakhshaev therefore spent some 27 months inglrég&tention overall, which is a lengthy
period.

3 Seelarrafiaga v. Philippine§CCPR/C/87/D/1421/2005).
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58.  The Working Group recalls that the right of #exused to be tried without undue
delay, provided for by article 14 (3) (c) of thev@aant, is not only designed to avoid keeping
persons too long in a state of uncertainty abaeit flate and, if held in detention during the
period of the trial, to ensure that such deprivatbliberty does not last longer than necessary
in the circumstances of the specific case, but sgerve the interests of justice. What is
reasonable has to be assessed in the circumstaineash case, taking into account mainly
the complexity of the case, the conduct of the seduand the manner in which the matter
was dealt with by the administrative and judiciathrities?

59. The Working Group is mindful of the string oér®us irregularities in the
investigation that have been submitted by the #o\see paras. 20-22 above) which,
according to the source, led the judge to requiesigdinary action against the investigator
(see para. 22). None of these submissions hasegcairesponse from the Government.

60. The Working Group is also mindful of the belwani of Mr. Shakhshaev, who
consented to two searches without a warrant (seespa3—24 above) and appeared when
summoned as a witness at the Presnenskiy intefetlistvestigating agency. These are
indications of cooperative behaviour by the accusdtuch leads the Working Group to
believe that the lengthy proceedings could notttréated to him.

61. The Working Group agrees with the Human Rigldsmittee that in cases where the
accused are denied bail by the court, they mustiba as expeditiously as possibl€his
did not happen in the case of Mr. Shakhshaev, hadMorking Group therefore finds a
violation of article 14 (3) (c) of the Covenant.

62. The source has further alleged that the cooviaif Mr. Shakhshaev was based on
evidence that was allegedly fabricated and plabiedhe police, and purportedly found

during the third search of his apartment; thatttied judge dismissed all petitions by the

defence to provide access to several forensic &boyrreports; and that a number of forensic
laboratory tests that had been conducted during 2@re not included in the case file or
made available for the defence to study, despitéigres made to the investigators and the
trial judge. In addition, the source has arguedttainvestigators and the trial judge refused
to examine exculpating evidence, including the imility that Ms. Shakhshaeva might have

communicated with her potential kidnappers usinga¥App.

63. The Working Group recalls that the right to diadequate time and facilities for the
preparation of a defence, as encapsulated inatitl(3) (b) of the Covenant, must include
access to documents and other evidence. Such acuestsinclude all material that the
prosecution plans to offer in court against theuaed, or that is exculpatory, which should
be understood to include not only material esthbis innocence but also other evidence
that could assist the deferft@he Government has provided no explanation ashiy tive
defence was denied access to forensic laborat@grise Moreover, the Working Group
notes that according to the source, the judge Wwaosly biased as she was granting all
requests by the prosecution to collect and examéve evidence, which was never shared
with the defence lawyers or Mr. Shakhshaev durireggretrial investigation. The Working
Group therefore concludes that there has beenszlbie article 14 (3) (b).

64. Equally, there is no explanation as to why offmssibly exculpating evidence against
Mr. Shakhshaev was not examined by the judge, liegea further prima facie breach of
article 14 (1) of the Covenant as denial of thétrig a fair hearing.

65. Inrelation to the appeals trial, the Workingp@ notes the submissions made by the
source (see para. 43 above) that the appellaté soommarily dismissed the appeals made
by the defence, that it granted most of the timaétto the prosecutor and that the judges did
not even listen to the defence but rather allegpltdlyed on their smartphones. The Working
Group is appalled by such a blatant denial of ggstind denial of equality of arms, which in

its view is a serious breach of article 14 (1)h&f Covenant.

4 Human Rights Committee, general comment No. 32, B&ra
5 lbid.; see als@extus v. Trinidad and Toba¢@GCPR/C/72/D/818/1998), para. 7.2.
6 Human Rights Committee, general comment No. 32, B&asee also CCPR/C/CAN/CQ/5, para. 13.
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66. Moreover, it is also a breach of article 14 ¢bjhe Covenant, under which anyone
convicted of a crime has the right to have hiseanrdonviction and sentence reviewed by a
higher tribunal, as that right imposes on Statedigs|aa duty substantially to review
conviction and sentence, both as to sufficiencythef evidence and of the laiwThis
requirement cannot be satisfied by an appellatetcahich summarily dismisses the
arguments presented by the defence and by appgitiges who play on their smartphones
during the appeal. The Working Group recalls that tequirements of independence and
impatrtiality of the tribunal embodied in article {%) also apply to the appeal process and
therefore concludes that there has been a violatiarticle 14 (5) of the Covenant in the
present case.

67. Lastly, the source has submitted that the tiyetive Committee blatantly violated
Mr. Shakhshaev's right to the presumption of inmaeeby orchestrating a media campaign
that demonized him, another allegation to whichGlowernment has chosen not to respond.

68. The Working Group concurs with the view expeglsdy the Human Rights
Committee in its general comment No. 32 that & @uty for all public authorities to refrain
from prejudging the outcome of a trial, such asbgtaining from making public statements
affirming the guilt of the accused, and that thedmeshould avoid news coverage
undermining the presumption of innocence (para. B@ Working Group considers that the
media campaign alluded to by the source in pardgtdpabove could only have emanated
from the investigative authorities. This is a sasiioreach of Mr. Shakhshaev's right to the
presumption of innocence, and the Working Groupettoee finds a violation of article 14
(2) of the Covenant.

69. Noting all the above, the Working Group conelsidhat the detention of Mr.
Shakhshaev has resulted from a trial scatteredneithobservance of the international norms
relating to the right to a fair trial, establisnedhe Universal Declaration of Human Rights
and in the relevant international instruments awmmbby the Government. This non-
observance is of such gravity as to give Mr. Shaibs’s deprivation of liberty an arbitrary
character, falling within category Ill.

70. The Working Group refers the present case & Special Rapporteur on the
independence of judges and lawyers.

Disposition
71. Inthe light of the foregoing, the Working Gporenders the following opinion:

The deprivation of liberty of Shapi Shakhshaevngén contravention of article 10
of the Universal Declaration of Human Rights antickr 14 (1), (2), (3) (b) and (c)
and (5) of the International Covenant on Civil dhalitical Rights, is arbitrary and
falls within category lll.

72.  The Working Group requests the Government ®fRbssian Federation to take the
steps necessary to remedy the situation of Mr. Isdfedev without delay and bring it into
conformity with the relevant international normsgluding those set out in the Universal
Declaration of Human Rights and the Internationav&hant on Civil and Political Rights.

73.  The Working Group considers that, taking intocunt all the circumstances of the
case, the appropriate remedy would be to releaseShakhshaev immediately and accord
him an enforceable right to compensation and otlegrarations, in accordance with
international law.

74. The Working Group urges the Government to ensarfull and independent
investigation of the circumstances surrounding dhgtrary deprivation of liberty of Mr.
Shakhshaev and to take appropriate measures agaisst responsible for the violation of
his rights.

7 Bandajevsky v. BelarU€CPR/C/86/D/1100/2002), para. 10.13.
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75.  Inaccordance with paragraph 33 (a) of its wdstof work, the Working Group refers
the present case to the Special Rapporteur omttepéndence of judges and lawyers, for
appropriate action.

76.  The Working Group requests the Government ssefhinate the present opinion
through all available means and as widely as plessib

Follow-up procedure

77. Inaccordance with paragraph 20 of its mettoddeork, the Working Group requests
the source and the Government to provide it witbrimation on action taken in follow-up
to the recommendations made in the present opiotuding:

(@)  Whether Mr. Shakhshaev has been releasedfaod,on what date;
(b)  Whether compensation or other reparations baea made to Mr. Shakhshaev;

(c)  Whether an investigation has been conducttedtive violation of Mr. Shakhshaev’'s
rights and, if so, the outcome of the investigation

(d)  Whether any legislative amendments or charigegractice have been made to
harmonize the laws and practices of the Russiarraédn with its international obligations
in line with the present opinion;

(e)  Whether any other action has been taken tteimrmgnt the present opinion.

78. The Government is invited to inform the WorkiBgoup of any difficulties it may
have encountered in implementing the recommendatioade in the present opinion and
whether further technical assistance is requiredekample through a visit by the Working
Group.

79. The Working Group requests the source and theeBment to provide the above-
mentioned information within six months of the dafdransmission of the present opinion.
However, the Working Group reserves the right tetds own action in follow-up to the

opinion if new concerns in relation to the casetaeight to its attention. Such action would
enable the Working Group to inform the Human Rig@suncil of progress made in

implementing its recommendations, as well as ailyréato take action.

80.  The Working Group recalls that the Human Rigbasincil has encouraged all States
to cooperate with the Working Group and has re@aktitem to take account of its views
and, where necessary, to take appropriate stepsiedy the situation of persons arbitrarily
deprived of their liberty, and to inform the WorgiGroup of the steps they have taken.

[Adopted on 21 November 2018

8 See Human Rights Council resolution 33/30, parands7.



