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Office of the Public Advocate

Deprivation of Liberty Roundtable

24 February 2017, 10am to 12.30pm

Agenda
1. Introduction: John Chesterman

2. Who’s here?

3. Relevance of today’s discussion for recent and future policy/law reform

a. National Disability Insurance Scheme

b. Aged care reforms

c. Medical Treatment Planning and Decisions Act

d. Guardianship reform
e. Australian Law Reform Commission inquiry on the protection of older persons from abuse

f. Other?
4. Case Study discussions

5. Where to from here?

Case studies

The following section identifies six settings in which people with cognitive disability might be subject to a deprivation of liberty. 

The key questions for each of these scenarios are:

· Is the individual in the case scenario subject to a deprivation of liberty?

· If so, is this lawful?
· What practice and legal reforms might be necessary either to stop the situation from amounting to a deprivation of liberty, or to provide meaningful lawful authorisation for it?
While a person who has the ability to do so can consent to a deprivation of liberty, the assumption in each of these scenarios is that valid consent has not been given by the person in question.
Aged care: Case scenario 1
Elspeth is 82 years old and has dementia. She lives in a residential aged care facility. The facility has a keypad and a numerical code must be entered on the keypad to enter and exit the facility. Elspeth does not know the code and she occasionally walks to the front door and attempts to open it. Were she to leave the facility without support, Elspeth would be unlikely to be able to find her way back, and her wellbeing would be jeopardised as she has forgotten basic road safety precautions.
Aged care: Case scenario 2

Ian lives in the same residential aged care facility as Elspeth and also has dementia. He has become aggressive with other residents, nearly pushing one resident over in a recent altercation. Ian has been prescribed anti-anxiety medication, which makes him lethargic and sleepy. He now rarely leaves his room.

Mental health facility: Case scenario 3
Tran is currently an inpatient at a mental health facility following his decision to admit himself. He is now asking to leave the facility as he feels better, but Tran has been told that he must remain because his psychiatrist is concerned that he is not well enough to leave. If he attempts to leave, Tran has been told that he will be placed on a compulsory order and detained. 

Supported accommodation: Case scenario 4
James lives in supported accommodation. He shares his house with three other residents, but James now lives in a locked section of the house with his own kitchen and toilet. This arrangement followed a series of incidents where James assaulted, and was assaulted by, two of the other residents. James is allowed by staff to enter the main section of the house for short periods of time when he is calm.

Hospital: Case scenario 5

Durga has an acquired brain injury following a car accident that occurred a fortnight ago. She is being treated in a locked section of a Melbourne hospital, which she daily attempts to leave. This section of the hospital provides a low stimulation environment, which experts consider to be critical to the ability of patients like Durga to optimise their recovery from trauma-induced acquired brain injuries.
Private home: Case scenario 6. 
Jane, who has an intellectual disability, is 23 years old and lives at home with the support of her parents. Despite frequently articulating her desire to go out walking on her own, Jane’s parents do not allow this and they constantly supervise her social outings and interactions.
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