Response of the Irish Human Rights Commission to the Request of the Office of the High Commissioner for Human Rights for Information on: 
a) Legal Measures for Ratification of the Convention on the Rights of Persons with Disabilities and Optional Protocol; 
b) Legal Measures for Implementation of the Convention and Optional Protocol; 
c) Legal Measures on National Monitoring, Particularly in Relation to Article 33 of the Convention; 
d) Any Other Information Relating to Paragraph 16 of Human Rights Council Resolution 7/9 Entitled “Human rights of persons with disabilities.
The Irish Human Rights Commission (IHRC) is Ireland’s national human rights institution. The IHRC has “A” accreditation status with the International Coordinating Committee of National Human Rights Institutions (ICC). The IHRC has a statutory remit under the Human Rights Commission Act 2000 to endeavour to ensure that the human rights of all persons in Ireland are fully realised and protected in the law and policy of the State. The IHRC’s functions include, keeping under review the adequacy and effectiveness of the law and practice in the State relating to the protection of human rights, and making such recommendations to the Government as it deems appropriate in relation to the measures which the IHRC considers should be taken to strengthen, protect and promote human rights in the State. 

One of the Commissioner’s of the IHRC, Professor Gerard Quinn, has played a leading role in the development and drafting of the UN Convention. Professor Quinn was a member of the UN Ad Hoc Committee convened to draft the Convention. 
a) Legal Measures for Ratification of the Convention and Optional Protocol 
Ireland was among the first group of countries to sign the Convention on the Rights of Persons with Disabilities, when it opened for signature on 30 March 2007. However, Ireland has not yet ratified the Convention and has not yet signed the Optional Protocol to the Convention on the Rights of Persons with Disabilities. 

The Government recently stated that it is its intention that the Convention will be ratified by Ireland as quickly as possible taking into account that all necessary requirements under the Convention are met.
 Ireland follows the common law tradition of waiting to ratify a treaty until there are reasonable grounds for believing that domestic law and practice is in general conformity. Where a glaring incompatibility is identified it is generally rectified by a legislative reform before ratification proceeds. 

The Government has commenced an internal evaluation, reflecting on how to bring Irish law and practice into line with the Convention in order to enable ratification to take place. In September 2004, the Government launched the National Disability Strategy which builds on existing policy and legislation to underpin the participation of people with disabilities in Irish society.
 A Governmental High-Level and Cross-Departmental Implementation Group was established, in 2007, to advise the Government on any changes that may be required to the National Disability Strategy to enable the State ratify the Convention. The IHRC understands that this group has developed a work programme setting out the matters that need to be aligned with the Convention in order that ratification may take place and the work programme is currently being addressed by Government Departments.
 The work of this group is internal to the Government and its reports are not published.
In the view of the IHRC significant legislative reform is required prior to ratification being able to take place. For example, there is the need to enact legislation to address Ireland’s outdated law on incapacity and to bring Irish law into conformity with Article 12 of the Convention. The IHRC has recommended that the Irish Government ratify the Convention without delay. In its Strategic Plan 2007-2011 the IHRC has made a commitment to research, identify, highlight and address human rights requirements and particular issues affecting people with a disability and those who live in institutional or residential settings. The IHRC has identified the ratification of the Convention and legal and policy measures required for such ratification to take place as priority areas of work for the IHRC.  
b) Legal Measures for Implementation of the Convention and Optional Protocol

Similar to other common law countries, Ireland has a ‘dualist’ system whereby international agreements, to which Ireland becomes a party, are not automatically incorporated into domestic law. Article 29.6 of the Irish Constitution states, “No international agreement shall be part of the domestic law save as may be determined by the Oireachtas [Parliament]”. Read with Article 15.2.1 of the Irish Constitution, which states that the “sole and exclusive power of making laws for the State is hereby vested in the Oireachtas [Parliament]…”, in effect establishes the dualist nature of the Irish legal order. Consequently, when Ireland ratifies the Convention on the Rights of Persons with Disabilities, the Convention will not automatically become part of Irish law.
The Government has not generally incorporated or given legal effect to the UN human rights treaties ratified by Ireland. The Irish Government has previously outlined its argument concerning the legal reasons for not incorporating or giving legal effect to the UN human rights treaties.
 In essence, the Irish Government states that the dualist nature of the Irish legal system constitutes an obstacle to the incorporation of international human rights treaties, except in cases where domestic law already conforms to the relevant standards.
 
The IHRC has previously expressed the view that the Government’s position in this regard does not stand up to legal analysis on a number of levels and has pointed out a number of possible options by which international human rights treaties can be more effectively incorporated into Irish domestic law.
 In its Strategic Plan 2007-2011 the IHRC has made a commitment to press for the domestic incorporation of those human rights treaties and conventions that are not currently reflected in Irish law and administrative practice.
c) Legal Measures on National Monitoring, Particularly in Relation to Article 33 of the Convention

Article 33(2) of the Convention requires States to “maintain, strengthen designate or establish” a “framework” which may include “one or more independent mechanisms” in order to “promote, protect and monitor implementation”. Article 33(2) also requires States, when designating or establishing such a mechanism, to take into account “principles relating to the status and functioning of national institutions for protection and promotion of human rights.” This is a reference to the Principles relating to the status and functioning of national institutions for protection and promotion of human rights (Paris Principles), adopted by the UN General Assembly in 1993.
To date the IHRC has not been formally consulted either by the Department of Justice, Equality and Law Reform or by the  Governmental High-Level and Cross-Departmental Implementation Group in relation to the role the IHRC can play in monitoring and promoting the implementation of the Convention upon ratification. It is unclear for example whether the IHRC will be designated as one of a number of bodies under Article 33(2) to monitor the implementation of the Convention. In light of the statutory remit of the IHRC and its “A” accreditation status the IHRC considers that it has a role to play in this process.  
The IHRC has engaged in work towards establishing national human rights institutions (NHRIs) as key players in promoting and protecting the rights of persons with disabilities, as reflected in Article 33.2 of the Convention. In February 2007, the IHRC, jointly with Harvard Law School, organised a seminar for NHRIs on the implementation of the Convention. The discussion in Harvard focussed on knowledge-sharing and culminated in a proposal to establish a “Disability Rights Database” for NHRIs. This database would compile the diverse activities and initiatives of NHRIs in addressing disability rights, allowing for the easy sharing of knowledge and best practice in the area. In March 2007, the ICC approved this proposal, along with a set of suggestions from the IHRC regarding the immediate steps that NHRIs can take at national level.
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� Dáil (House of Representatives) Debates, Volume 659, No. 1, 8 July 2008.


� The National Disability Strategy is available at: � HYPERLINK "http://www.justice.ie/en/JELR/NDS.pdf/Files/NDS.pdf" ��http://www.justice.ie/en/JELR/NDS.pdf/Files/NDS.pdf�


� Dáil (House of Representatives) Debates, Volume 659, No. 1, 8 July 2008.


� See Ireland’s Second Periodic Report under the UN International Covenant on Civil and Political Rights, CCPR/C/IRL/98/2, (1999) at para. 13-17; Ireland’s Combined First and Second Periodic Reports under the UN Convention for the Elimination of all form of Racial Discrimination, � FILLIN "Symbol" \* MERGEFORMAT �CERD/C/460/Add.1�, (2004), para. 97-101.


� The position of the Irish Government on incorporation of human rights treaties has previously been criticised by treaty monitoring bodies.  See for example, Concluding Observations of the UN Committee on Economic, Social and Cultural Rights on Ireland’s Second Periodic Report, E/C.12/1/Add.77, (2002), para. 23.


� See, IHRC, Submission to the UN Committee on the Rights of the Child on Ireland’s Second Periodic Report under the CRC, (May 2006); IHRC, Submission to the UN Human Rights Committee on the Examination of Ireland’s Third Periodic Report, (March 2008), available at www.ihrc.ie.
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