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20 May 2019
Dear Madam/Sir,
In my capacity as Special Rapporteur on the rights of persons with disabilities pursuant to Human Rights Council resolution 35/6, I am currently conducting a research on good practices to ensure effective access to justice for persons with disabilities.
In this connection, I am pleased to transmit to you the questionnaire attached on good practices to ensure effective access to justice for persons with disabilities, in English, French and Spanish. I would be most grateful for your response to be sent electronically, in accessible formats (Word document) and preferably in English, French or Spanish, to sr.disability@ohchr.org no later than 15 August 2019. I would appreciate if your response may be as concise as possible and if annexes could be attached where necessary. 
Whenever possible, I would also encourage you to provide copies of relevant laws, policies, programme outlines, evaluations, and any other information relevant for the topic. Please also indicate if you have any objections with regard to your reply being posted on the website of the Office of the High Commissioner for Human Rights.
I take this opportunity to thank you in advance for your contribution.
(Signature)

Catalina Devandas-Aguilar

Special Rapporteur on the rights of persons with disabilities

Questionnaire on good practices to ensure effective access to justice for persons with disabilities (English)

1. Please provide information on any existing good practices in legislation, policies and/or institutional measures taken in your country to ensure effective access to justice for persons with disabilities on an equal basis with others, as required by article 13 of the Convention of the Rights of Persons with Disabilities. 

In Malawi we have existing good practices in legislation, policies and institutional measure in ensuring effective access to justice for persons as outlined below:
a) Constitution of the republic of Malawi
This is the main basis of the supreme law of the land which is the republic constitution is based on the principle of equality before the law in regardless to disability, Gender etc. Therefore the constitution promotes and ensures effective access to justice for persons with disabilities on an equal basis with others.

As it has been stipulated in section 20 on issues in regards to equality:

“Discrimination of persons in any form is prohibited and all persons are, under any law, guaranteed equal and effective protection against
discrimination on grounds of race, colour, sex, language, religion, political or other opinion, nationality, ethnic or social origin, disability, property, birth or other status”
Attached is the constitution of Malawi
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b) The Disability Act of 2012
The disability act of 2012 which is the domestication of the UNCRPD facilitates and ensures effective access to justice for persons with disabilities on an equal basis with others.
Attached is the Disability act of 2012
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NOTE: the disability act of 2012 has been reviewed and now we have the disability draft bill which has incorporated more articles and principles of the UNCRPD
c) National Policy on Equalisation of Opportunities of 2006
The National Policy on Equalisation of Opportunities for Persons with Disabilities was developed in order to promote the rights of people with disabilities and to integrate them in order to enable them play a full and participatory role in society. The aim is to ensure that people with disabilities access the same fundamental rights and responsibilities as any other Malawian citizen and that they are included in all political, social and economic development initiatives in Malawi
d) Attached is the National Policy on Equalisation of Opportunities of 2006
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a) Employment Act of 2000

Section 5 of the above act has discussed on issues of anti discrimination as stated below:

“No person shall discriminate against any employee or prospective employee on the grounds of race, colour, sex, language, religion, political or other opinion, nationality, ethnic or social origin, disability, property, birth, marital status or family responsibilities in respect of recruitment, training, promotion, terms and conditions of employment, termination of employment or other matters arising out of the employment relationship. (Anti-discrimination)”

Attached is the employment act
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2. Please provide information on any existing good practices in place in your country, including strategies and guidelines, to facilitate the direct or indirect participation of persons with disabilities in judicial and other legal proceedings (e.g., as concerned parties, witnesses, jurors, judges, lawyers, experts.) including in the areas of:

· Recognition of the right to legal standing;
When it comes to accessing judicial and other legal proceedings in Malawi persons with disabilities do not have a special arrangement in the judicial system for legal representation. However just like any other citizen when they do not have a private lawyer they may request the legal justice system to provide them a legal representative from the legal aid bureau although most of this representative do lot have adequate capacity in terms of legal presentation and  despite being free legal representation from the legal aid bureau some legal charges are involved of which most persons with disabilities cannot afford.
· Accessibility and access to information;

Disability Act under section 8 provides for the accessibility of persons with disabilities to physical environments and services. The section requires that buildings be designed and built to be accessible by persons with physical disabilities. This provision entails that structures intended for justice delivery such as court rooms and police station are built to be accessible. Section 9 creates and offence for anyone who deprives access or admission to premises or services. In regards to the above section most of the courts are not accessible and their are no sign language interpreters readily available to assist persons with disability as court users.
· Procedural, gender- and age-appropriate accommodations; and

In order to facilitate the direct or indirect participation of persons with disabilities in judicial and other legal proceeding in Malawi especially when it comes to the cases of attacks of persons with albinism the courts has made special recommendation for professional magistrates to handle albinism cases so that this cases should be handled with outmost professionalism in pursuit of justice. Additionally the justice system allows the availability of sign language interpreters to those persons with hearing impairment when such need arise although they is shortage of such interpreters. When testifying children with disabilities in the proceeding are recorded in privacy in order to avoid the humiliating court proceeding which might jeopardise justice.
· Provision of legal aid.
As discussed earlier on Malawi justice system has the Malawi legal bureau which provides legal representation for those who cannot afford a private lawyer. However the office do not have enough capacity to represent persons with disabilities and additionally they are some charges which are involved in the system although it is termed free of charge and this discriminates persons with disabilities as most of them do not have the financial capacity due to various economic inequalities they face.

3. Please provide information on any existing good practices in jurisprudence in your country related to the effective access to justice for persons with disabilities.
For this questions 3,4 and 5 I have consulted a Magistrate from the judicial system who is an expert in disability law to respond and am waiting for response tomorrow 15 Of august 2019 because I wouldn’t provided a clear answer.
4. Please provide information on any existing good practices in your country to promote access to effective remedies and reparations in cases where the rights of persons with disabilities have been breached.
5. Please provide information on any innovative initiatives that have been taken in your country to promote and ensure effective access to justice for persons with disabilities. 
Questionnaire sur les bonnes pratiques pour assurer l’accès effectif des personnes handicapées à la justice (français)
1. Veuillez fournir des informations sur les bonnes pratiques dans la législation, les politiques et/ou les mesures institutionnelles en vigueur dans votre pays afin  d’assurer l’accès effectif des personnes handicapées à la justice, sur la base de l’égalité avec les autres, comme l’exige l’article 13 de la Convention relative aux droits des personnes handicapées. 

2. Veuillez fournir des informations sur les bonnes pratiques en vigueur dans votre pays, y compris les stratégies et les directives, qui permettent de faciliter la participation directe ou indirecte des personnes handicapées à toutes les procédures judiciaires ou autres procédures légales (par exemple, en tant que parties concernées, témoins, jurés, juges, avocats, ou experts.), y compris dans les domaines suivants:

· La reconnaissance du droit d’ester en justice;

· L’accessibilité et l’accès à l'information ;

· Les aménagements procéduraux, les aménagements en fonction de l’âge et en fonction du genre ; 
· La provision d’aide judiciaire. 
3. Veuillez fournir des informations sur les bonnes pratiques dans la jurisprudence en vigueur dans votre pays en relation avec l’accès effectif des personnes handicapées à la justice. 
4. Veuillez fournir des informations sur les bonnes pratiques existantes dans votre pays qui promeuvent l’accès à des recours efficaces et à des réparations lorsque les droits des personnes handicapées ont été violés. 

5. Veuillez fournir des informations sur toutes initiatives novatrices prises dans votre pays pour promouvoir et garantir l’accès effectif des personnes handicapées à la justice. 
Cuestionario sobre buenas prácticas para garantizar el acceso efectivo a la justicia de las personas con discapacidad (español) 

1. Sírvanse proporcionar información sobre buenas prácticas existentes en la legislación, las políticas y/o las medidas institucionales adoptadas en su país a fin de garantizar el acceso efectivo a la justicia de las personas con discapacidad, en igualdad de condiciones con las demás, conforme al artículo 13 de la Convención sobre los derechos de las personas con discapacidad. 
2. Sírvanse proporcionar información sobre buenas prácticas existentes en su país, incluyendo estrategias y guías para facilitar la participación directa o indirecta de las personas con discapacidad en los procedimientos judiciales y otros procedimientos legales (por ejemplo, como partes interesadas, testigos, jurado, jueces, abogados, peritos), incluyendo las áreas de:
· Reconocimiento del derecho a la legitimación procesal.

· Accesibilidad y acceso a la información;

· Ajustes de procedimiento, ajustes adecuados al género y a la edad; y
· Prestación de asistencia jurídica.

3. Sírvanse proporcionar información sobre buenas prácticas existentes en la jurisprudencia de su país en relación con el acceso efectivo a la justicia de las personas con discapacidad. 
4. Sírvanse proporcionar información sobre buenas prácticas existentes en su país para promover el acceso efectivo a recursos y reparaciones en casos donde los derechos de las personas con discapacidad han sido vulnerados.
5. Sírvanse proporcionar información sobre cualquier iniciativa innovadora que ha sido adoptada en su país para promover y garantizar el acceso efectivo a la justicia de las personas con discapacidad. 
To civil society organizations
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Act
No. 8 of 2012

I assent

MRS. JOYCE BANDA
PRESIDENT
10th July, 2012
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An Act to make provision for the equalization of opportunities
for persons with disabilities through the promotion and
protection of their rights; to provide for the establishment of a
Disability Trust Fund; and to provide for matters connected

with or incidental to the foregoing

ENACTED by the Parliament of Malawi as follows—

8

PART I_—PRELIMINARY
This Act may be cited as the Disability Act, 2012, and shall

come into operation on a date to be appointed by the Minister by
notice published in the Gazette.
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2.  In this Act, unless the context otherwise requires—

“accessibility” understood as universal design, means the
design of products, programmes, the environment and services to
be used by all persons to the greatest extent possible, without the
need for adaptation and specialized design;

“assistive devices” means appropriate aids, appliances,
technologies or other support systems that facilitate the better
functioning of persons with disabilities;

“disability” means a long-term physical, mental, intellectual or
sensory impairment, which, in interaction with various barriers,
may hinder the full and effective participation in society of a
person on equal basis with other persons;

“disability mainstreaming” means a strategy for making the
needs, concerns and experiences of persons with disabilities an
integral dimension of the design, implementation, monitoring,
and evaluation of policies and programmes in the political,
economic and societal spheres to ensure that persons with
disabilities benefit equally;

“Disability Trust Fund” means a fund to be established by the
Minister pursuant to section 28;

“discrimination” means a distinction, exclusion or restriction
on the basis of disability, which has the purpose or effect of
impairing or nullifying the recognition, enjoyment or exercise, of
any human rights or fundamental freedoms, in the political,
economic, social, cultural, civil or other field;

“equalization of opportunities” means a process through which
the various systems of society and the environment, including
services, activities, information and documentation, are made
available and accessible to persons with disabilities;

“impairment” means any loss or limitation of psychological,
physiological or anatomical structure or function;

“inclusive education” means a process of addressing and
responding to the diversity of needs of all learners through
increasing participation in learning, cultures and communities and
reducing exclusion from and within education;

“institution” means any building or other premises in which
an organization carries on work for the empowerment of persons
with disabilities, and includes premises where persons with
disabilities live and are supported by such organization,

“National Advisory and Coordinating Committee on Disability
Issues (NACCODI)” means a Committee to be established by the
Minister pursuant to section 5 (2);

Interpretation
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“reasonable accommodation” means necessary and appropriate
modifications and adjustments that ensure that persons with
disabilities enjoy or exercise all human rights and fundamental
freedoms on equal basis with other persons, without imposing
disproportionate or undue burden on the other persons; and

“rehabilitation” means a goal-oriented process aimed at
enabling a person with a disability to reach an optimum mental,
physical or social functional level, by providing such person with
tools to improve his life.

Part II-—ADOPTION OF POLICIES AND LEGISLATION

Adoption of 3.—(1) The Government shall adopt policies and legislation on

{’e‘;iiscli:z ::“c‘m equalization of opportunities for persons with disabilities in order

equalization of to—
OppotiuNics (a) promote and protect the rights of persons with disabilities;
and '

(b) fully include them in all aspects of life, to enhance their
dignity and well-being.

(2) The Government shall —

(a) recognize the role of the private sector and civil society
organizations in promoting and protecting the rights of persons
with disabilities; and

(b) encourage partperships in programmes that address the
needs and concerns of persons with disabilities by advocating
removal of social, cultural, economic, environmental and
attitudinal barriers and facilitating the inclusion of persons with
disabilities.

PART [IL—ADMINISTRATION
Responsibilities 4. The Minister shall be responsible for the proper administra-
of the Minister  tjon of this Act, including—

(a) coordinating policy formulation and review;

(b) implementing, monitoring and evaluating programmes;

(¢) promoting disability mainstreaming in all sectors;

(d) mobilizing resources, both from within and outside Malawi,
for policy development and implementation; and

(e) strengthening the capacity of persons with disabilities as
well as organizations of and organizations for persons with -
disabilities, in order to enhance advocacy and facilitate the
effective and efficient implementation of policies, programmes
and services.
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5.—(1) The Minister shall have, powers to establish institutions
and committees for purposes of the proper and effective administra-
tion of this Act.

(2) Notwithstanding the generality of subsection (1), the Minister
shall establish a National Advisory and Coordinating Committee on
Disability Issues which shall—

(a) provide a forum for all key stakeholders on disability issues
to receive, discuss and review reports from Government
ministries and departments and other relevant stakeholders on
disability mainstreaming;

(b) make recommendatxons to Government on best
practices regarding the formulation of policies, legislation and
programmes, with respect to disability; and

(c) oversee the implementation, monitoring and evaluation of
disability-related programmes.

PART IV—RIGHTS OF PERSONS WITH DISABILITIES

6.—(1) The Government shall provide appropriate health care

services to persons with disabilities, including prevention, early

3 identification, intervention and other services designed to minimize
and prevent the occurrence of more disabilities.

(2) The Government shall—

(a) undertake or initiate surveys, investigations and research
concerning the cause and occurrence of disabilities;

(b) through the media, create awareness on the occurrence of
disabilities and their preventive measures;

(c) provide persons with disabilities the same range, quality
and standard of free or affordable health care services as
provided to other persons, including sexual and reproductive
health services and population based public health programmes;

(d) formulate and implement a programme to enable persons
with disabilities have access to free medical rehabilitation
services in Government hospitals and, where there is need for a
referral to a private hospital, put mechanisms in place for the
persons with disabilities to access the rehabilitation services;

(e) provide medical personnel specializing in the treatment and
rehabilitation of persons with disabilities, to district hospitals and
health centres; and

(f) develop national guidelines, minimum norms and standards
for the provision of assistive devices and personal assistants to
persons with disabilities.

Powers of
the Minister

Health care
services





6 Disability No. 8

Prohibitionof ~ 7.—(1) No person shall be denied access to health care and

F“S;fi;l‘;;l"a‘b" rehabilitation services in any health establishment or be required to
1m hea

e SBA pay a higher fee for such services, on the basis of disability.
rehabilitation [ i
services (2) A person who contravenes subsection (1) commits an offence

and is liable to—

(a) in the case of a natural person, a fine of K200,000 and
imprisonment for two years; or

(b) in the case of a body corporate, a fine of K1,000,000.

Accessibility 8. The Government shall take appropriate measures to ensure
that persons with disabilities have access to the physical environ-
ment, transportation, information and communications, including
information and communication technologies and systems, and
other facilities and services available or provided to the public by—

(a) developing, promulgating and monitoring the implementa-
tion of universal standards and guidelines for the accessibility of
all facilities and services available or provided to the public;

(b) ensuring that private entities that offer facilities and
services which are available or provided to the public, take into
account all aspects of accessibility for persons with disabilities;

(c) raising awareness and providing appropriate training on
accessibility issues facing persons with disabilities;

(d) ensuring the attainment of a barrier free environment that
enables persons with disabilities to have access to public and
private buildings and establishments and such other places in line
with universal designs;

(e) certifying architectural drawings for public and institu-

tional buildings to comply with the standards of universal
designs; and

(f) developing a Malawi sign language as a national language
for persons with hearing impairments and recognizing it as an
official language.

Prohibitionof  9.—(1) No person shall be denied access or admission to any
discrimination - hremises or the provision of any service or amenity, on the basis of

in aCCeSSmg

premises and disability.

the provision - ' .

of services (2) A person who contravenes subsection (1) commits an offence

or amenities  and is liable to—

(a) in the case of a natural person, a fine of K100,000 and
imprisonment for twelve months; or

(b) in the case of a body corporate, a fine of K1,000,000.
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(3) Notwithstanding the provisions of subsection (2), a court may,
in addition to any penalty imposed under the subsection, order the
person or body corporate, to undeitake reasonable accommodation
to facilitate access for persons with disabilities to the premises or the

- - provision of the service or amenity.

10. The Governinent shall recognize the rights of persons with
disabilities to education on the basis of equal opportunity, and
ensure an inclusive education system and lifelong learning by—

(a) ensuring that persons with disabilities are not excluded
from the general education system at all levels and have access to
quality primary education;

(b) taking into consideration the special requirements of
persons with disabilities in the formulation of educational policies
and programmes, including the provision of assistive devices,
teaching aids and learning support assistants; and

(c) providing financial assistance to the less privileged and
deserving students with disabilities who are pursuing secondary
or tertiary education in public institutions, in the form of
scholarship grants, student loan programmes, subsidies, and other
incentives and ensure that a minimum of ten per cent of the
allocation for students’ financial assistance programmes as
created by the local government is set aside for the students with
disabilities.

11.—(1) No education or training institution shall—

(a) deny any person admission into or expel the person from
the institution;

(b) discipline, segregate or deny the person participation in any
event or activity; or
(c) deny any benefits or services to the person,
on the basis of disability.

(2) A person who contravenes subsection (1) commits an offence
and is liable to—

(a) in the case of a natural person, a fine of K100,000 and
imprisonment for twelve months; or

(b) in the case of a body corporate, a fine of K1,000,000.
12.—(1) The Government shall recognize the rights of persons

with disabilities to work and employment, which rights shall
include—

(a) the right to gain a living through work that is freely chosen
or accepted in a labour market; and

Education
and training

Prohibition of
discrimination
in education
or fraining
institutions

Work and
employment
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Prohibition of

discrimination

in work an
employment

(b) a working environment that is open, inclusive and
accessible to persons with disabilities.

(3) The Government shall safeguard and promote the realization
of the right to work and employment by—

(a) prohibiting discrimination on the basis of disability, with
regard to all matters concerning all forms of employment,
including—

(i) conditions of recruitment;

(ii) hiring and restructuring of employment;
(iii) continuation of employment;

(iv) career advancement; and

(v) safe and healthy working conditions;

(b) providing persons with disabilities access to just and
favourable conditions of work, including—

(i) equal opportunities and equal remuneration for work of
equal value;

(ii) safe and healthy working conditions;

(iii) protection from harassment; and

(iv) redress of grievances;

(c) providing persons with disabilities effective access to
general, technical and vocational guidance programmes,
placement services and vocational and continuing training;

(d) providing persons with disabilities employment opportuni-
ties and career advancement in the labour market, as well as
assistance in finding, obtaining, maintaining and retaining
employment;

(e) creating a conducive environment for persons with
disabilities for self-employment, entrepreneurship, and the
development of cooperatives; and

(f) promoting the employment of qualified persons with
disabilities in the public and private sector, through appropriate

_ policies and measures, which shall include affirmative action
progranimes and incentives.

13.—(1) No person shall be discriminated against on the basis
of disability with regard to all matters concerning all forms of
employment, including—

(a) conditions of recruitment;

(b) hiring and restructuring of employment;
(c) continuation of employment;

(d) career advancement; and
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(e) safe and healthy working conditions.
(2) A person who contravenes subsection (1) commits an offence
and is liable to— 2

(a) in the case of a natural person,b a fine of K100,000 and
imprisonment for twelve months; or

(b) in the case of a body corporate, a fine of K1,000,000.

14.—(1) The Government shall—
(a) recognize the right of persons with disabilities to adequate
standards of living, for themselves and their families, including—
(i) access to adequate food, clothing and housing; and
(ii) the continuous improvement of living conditions; and
(b) take appropriate steps to safeguard and promote the

realization of this right without discrimination on the basis of
disability.
(2) The Government shall—

(a) ensure equal access by persons with disabilities to
appropriate and affordable social services;

(b) ensure access by persons with disabilities to social support
programmes; and

(c) develop national guidelines to enable persons with

disabilities that are receiving social benefits to move into self or
open labour market employment.

15.—(1) No person shall be discriminated against on the basis of
disability with regard to all matters concerning social support,
including access to appropriate and affordable social services.

(2) A person who contravenes subsection (1) commits an offence
and is liable to—

(a) in the case of a natural person, a fine of K100,000 and
imprisonment for twelve months; or

(b) in the case of a body corporate, a fine of K1,000,000.

16. Every person with a disability shall have the right to—.
(a) form and join any group or association of his choice; and
(b) be represented at any level in such group or association.

17. The Government shall, through deliberate policies and
measures, guarantee participation in political and public life by
persons with disabilities, by—

(a) creating a conducive environment for persons with
disabilities to effectively and fully exercise their political rights,
directly or through their freely chosen representatives, by—

Social
protection

Prohibition of
discrimination
in social
services

Right of
association
and
representation

Participation
in political
and public life
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(i) ensuring that voting procedures, facilities and materials
are appropriate, accessible and easy to understand and use;

(ii) protecting their right to freely vote by secret ballot in
elections and public referendum;

(iii) ensuring that they stand for elections, effectively hold
office and perform all public functions at all levels of
government; and

(iv) guaranteeing the free expression of their will as voters
and, where necessary and at their request, allowing a person of
their own choice to assist them in voting;

(b) creating an environment and encouraging persons with
disabilities to participate fully in the conduct of public affairs,
bysse

(i) having membership in non-governmental organizations,

Boards of Statutory Corporations, diplomatic missions and

other institutions concerned with the political and public life of

the people of Malawi, and participation in the activities and
administration of political parties; and

(ii) forming and joining organizations of persons with
disabilities to represent them at local, regional and interna-
tional levels; and

(¢) providing opportunities to persons with disabilities to
participate in the planning, organization, management,
monitoring and evaluation of all development programmes and
projects at the community and national levels.

Prohibitionof ~ 18.—(1) No person shall be denied or prevented from
g:ss;‘l?t‘i’;’:l“"“ participating in political and public life on the basis of disability.
ﬁ'}g Fublis (2) A person who contravenes subsection (1) commits an offence

and is liable to—

(a) in the case of a natural person, a fine of K100,000 and
imprisonment for twelve months; or

(b) in the case of a body corporate, a fine of K1,000,000.

Cultural and 19.—(1) The Government shall—
sporting

activities, and (a) recognize the rights of persons with disabilities to take part
recreational in cultural and sporting activities, and access recreational
SErvices

services; and

(b) take appropriate measures to ensure that persons with
disabilities have access to—

(i) cultural materials available in television programmes,
films, theatre and other cultural activities, in accessible
formats;
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(if) places of cultural performances or services, such as
theatres, museums, cinemas,. libraries and tourism services,
and, as far as possible, to monuments and sites of national and
cultural importance; and

(iii) speciﬁcldevelopment programmes for sports, both in
and out of school.

20.—(1) No person shall be denied participation in cultural or
sporting activities or access to recreational services, on the basis of
disability.

(2) A person who contravenes subsection (1) commits an offence
and is liable to—

(a) in the case of a natural person, a fine of K100,000 and
imprisonment for twelve months; or

(b) in the case of a body corporate, a fine of K1,000,000.

21. The Government shall, in its National Housing
Programmes, take into account the needs of persons with disabilities
by—

(a) providing the persons with disabilities with equal access to
secure land tenure, housing, financing, and property rights;

(b) facilitating access to housing by the persons with
disabilities, through elimination of prejudice and discrimination
in housing transactions and in the provision of services under any
government schemes; and

(c) ensuring disability friendly institutional housing.

22.—(1) No person shall be denied access to land tenure, housing
and property rights on the basis of disability.

(2) A person who contravenes subsection (1) commits an offence
and is liable to—

(a) in the case of a natural person, a fine of K100,000 and
imprisonment for twelve months; or

(b) in the case of a body corporate, a fine of K1,000,000.

23. The Government shall recognize the importance of
empowering persons with disabilities economically, without any
form of discrimination, and shall ensure that the persons with
disabilities are able to access loans and credit facilities for purposes
of carrying out income generating activities.

24.— (1) No person or institution shall—

(a) deny any person admission into or expel the person from
any institution; or

Prohibition of
discrimination
in cultural and
sporting
activities, and
recreational
services

Housing

Prohibition of
discrimination
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Prohibition of
disempower-
ment
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(b) segregate or deny any benefits or services to the person,
on the basis of disability.

(2) A person who, or an institution that, contravenes subsection
(1) commits an offence and is liable to—

(a) in the case of a natural person, a fine of K100,000 and
imprisonment for twelve months; or

(b) in the case of a body corporate, a fine of K1,000,000.

Right to 25. A person with disability shall have the right to access

i“fg""aﬁ‘m information and communication technologies at an affordable cost.
an

communication
technologies

Research and 26.—(1) The Government shall recognize the importance of
information  research and the role that information and communication technolo-
and communi- g t P8 . . . . : —
cation gies play in improving the quality of life of persons with disabilities.
technologies

(2) The Government shall—

(a) facilitate the development of national guidelines based on
universal standards to ensure inclusive research on social,
economic and participation issues affecting persons with
disabilities and their families;

(b) promote regular and appropriate data collection on the
living conditions of persons with disabilities in order to
determine the amount of resources required to deal with those
conditions;

(c) ensure integration of disability-focused and general
research, through establishment of relevant fora for stakeholders
to exchange information related to disability and research;

(d) network with local, regional and international research
institutions, and promote development of appropriate rehabilita-
tion technology; and

(¢) promote the design, development, production and
distribution of accessible information and communications
technologies and systems, and ensure that the same are available
to persons with disabilities at an affordable cost.

Prohibitionof ~ 27.—(1) No person with disability shall be forced to participate in

participation gy research without his consent.
in research

"c‘gnﬂ‘s‘éﬁt (2) A person who contravenes subsection (1) commits an offence
' and is liable to—

(a) in the case of a natural person, a fine of K500,000 and
imprisonment for five years; or

(b) in the case of a body corporate, a fine of K1,000,000.
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PART V__DISABILITY TRUST FUND

28. The Minister shall establish a trust fund to be known as the
Disability Trust Fund which shall consist of such monies as may be
given to the Fund by way of donations, contributions or grants.

29. The purpose of the Disability Trust Fund shall be to
support the implementation of disability programmes and services.

PART VI——MISCELLANEOUS PROVISIONS

30. The Minister shall investigate any violation of this Act, and
shall periodically review compliance with this Act by all the
relevant authorities or institutions.

31.—(1) Where a person with a disability has reason to believe
that any person or institution has violated any provision in Part III
of this Act, the aggrieved person may commence legal action against
that person or institution in any competent court of law.

(2) In seeking a remédy for violation of any provision in Part III
of this Act, the court may award the aggrieved person any of the
following remedies—

(a) equitable relief that the court may consider appropriate in
accordance with the gravity of the violation;

(b) the provision of auxiliary aid or services; or

(c) any other relief that the court may consider appropriate,
including monetary damages to the aggrieved person.

32.—(1) If the Minister is satisfied on reasonable grounds that a
person or an institution has contravened this Act or any regulations
made under it, he may impose administrative penalties on such
person or institution by—

(a) giving the person or institution a written warning; or
(b) directing the person or institution to do a specified act, or
refrain from doing a specified act, in order to——
(i) remedy the effects of the contravention;

(ii) compensate the person who has suffered loss because of
the contravention; or

(iii) ensure that the person or institution does not commit
further contraventions.

(2) The direction referred to in subsection (1) (5) may require the
establishment of compliance programmes, corrective advertising,
or, in the case of a direction to an institution, changes in the manage-
ment of the institution.

Disability
Trust Fund

Purpose of
the Fund

lnvestigatioris‘
by the
Minister

Civil
remedies

Administrative
penalties
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Regulations

(3) A person on whom an administrative penalty has been
imposed and who fails or refuses to comply with the penalty,
commits an offence and is liable to—

(a) in the case of a natural person, a fine of K100,000 and
imprisonment for twelve months; or

(b) in the case of a body corporate, a fine of K1,000,000.

(4) Where the administrative penalty imposed under subsection
(1) is a monetary penalty and the person on whom the penalty has
been imposed does not pay the penalty for a period of more than
thirty days from the date the penalty was imposed, the penalty shall
be recoverable as a civil debt.

33.—(1) The Minister may make regulations for the better
carrying out or giving effect to the provisions of this Act.

(2) Without prejudice to the generality of subsection (1), such
regulations may prescribe any matter which under this Act is
required or permitted to be prescribed.

Passed in Parliament this twenty-fourth day of May, two thousand and

twelve.

H. H. NJOLOMOLE
for: Clerk of Parliament
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My Government recognises that people with disabilities can make a positive
contribution towards the achievement of political, social and economic development
goals of the country if a conducive environment is created for their inclusion in the
mainstream society. This can best be done when all people are given equal rights and
opportunities to participate in development activities and are able to realise their full
potential as citizens of this country.

Yet, for a long time, persons with disabilities in Malawi have faced numerous challenges
that have resulted in their exclusion from the mainstream of society and have made it
difficult for them to access their fundamental social, political and economic rights.
Disabled people were regarded as dependent invalids in need of protection, hand-outs
and other charitable services. The factors contributing to this pathetic situation are
many and varied but include poverty, unemployment, inadequate education and
training, social isolation as well as environmental, institutional, attitudinal and
economic barriers.

However, my Government has made considerable strides towards guaranteeing and
protecting the rights of persons with disabilities. The most far-reaching and
comprehensive of these commitments is the development of the National Policy on
Equalization of Opportunities for Persons with Disabilities. Through this Policy,
Government has expressed its commitment to promote disabled persons’ rights,
freedom of choice and equal opportunities; to adapt the environment to their needs;
and above all to encourage society to positively change its attitude towards the
disabled persons and assist them in assuming full responsibility as active members of
society.

My Government, in collaboration with local and international development partners,
shall endeavour to provide the requisite resources to enable the implementation of the
goals, objectives and strategies contained in this Policy. The challenge, therefore, is for
persons with disabilities to redefine their role from passive recipients of charitable
services to proactive participants in wealth creation so that together we can transform
Malawi from a predominantly importing and consuming to a manufacturing and
exporting country.

| believe that under my Government, persons with disabilities have a promising
future. But we all must work hard and assume responsibility for the achievement of
the goals and aspirations of persons with disabilities. The cost of denying equal
opportunities to persons with disabilities is high not only in financial terms, but in the
loss of their contribution to society. Remember, disability is not a minority concern; it
concerns everyone of us and society as a whole.

Dr. Bingu wa Mutharika
PRESIDENT OF THE REPUBLIC OF MALAWI
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PREFACE

Everyone has a right to a decent and meaningful life in the society under conditions of
freedom, dignity, autonomy, equality and solidarity. However, for persons with
disabilities, achieving this right is often very challenging and at times impossible.
Persons with disabilities go through all sorts of discrimination and face all kinds of
barriers that prevent them from enjoying their fundamental rights including education,
employment, access to justice, participation in elections and property rights.
Consequently, persons with disabilities belong to the poorest of the poor and are more
likely to be excluded from the mainstream society, power, decision-making and access
to resources than any other group.

The National Policy on Equalisation of Opportunities for Persons with Disabilities has
been developed in order to promote the rights of people with disabilities and to
integrate them in order to enable them play a full and participatory role in society.
The aim is to ensure that people with disabilities access the same fundamental rights
and responsibilities as any other Malawian citizen and that they are included in all
political, social and economic development initiatives in Malawi.

Malawi as a member of the United Nations system and other international and sub-
regional bodies has acceded to several international and sub-regional agreements,
declarations, protocols and instruments that commit it to implement and follow certain
actions and norms of import for persons with disabilities in the country.

At national level, the Policy is based on the aspirations of the Constitution of Malawi
and other national policies, such as the Vision 2020, the Malawi Poverty Reduction
Strategy Paper (MPRSP), the Malawi Economic and Growth Strategy (MEGS) and the
Malawi Development and Growth Strategy (MDGS), all of which aim to reduce
poverty through the stimulation of economic growth and development. All these
national and international developments pose a challenge to persons with disabilities
to redefine the role and contribute to the attainment of the goals and objectives
enshrined in these instruments.

The Policy has been produced through a process of intensive and thorough
consultations with the relevant stakeholders in the public and private sectors of the
economy including organisations of and for persons with disabilities themselves.
Needless to say, the successful implementation of the Policy will, no doubt, depend on
the collaborative efforts of all key stakeholders. Let us all rise to the challenge.

Lastly, | would like to extend my special thanks to all individual persons in the public,
private, civil society and donor organisations for devoting their time and resources to
the development of this Policy.

Clement K. Khembo, MP
MINISTER OF PERSONS WITH DISABILITIES AND THE ELDERLY
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ABBREVIATIONS AND ACRONYMS

CBR - Community Based Rehabilitation

CONGOMA - Council for Non-Governmental Organisations in Malawi

DPOs - Disabled Persons Organizations

FEDOMA - Federation of Disability Organisations in Malawi

ILO - International Labour Organisation

MACODA - Malawi Council for Disability Affairs

MACOHA - Malawi Council for the Handicapped

MANAD - Malawi National Association of the Deaf

MAP - Malawi Against Physical Disabilities

MSDPWD - Ministry of Social Development and Persons with
Disabilities

MUB - Malawi Union of the Blind

NACCODI - National Coordinating Committee on Disability Issues

NGO - Non-Governmental Organisation

SADC - Southern Africa Development Community

UN - United Nations

WHO - World Health Organisation
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DEFINITION OF TERMS:

Below are definitions as used in this document:

a)

b)

d)

e

9)

)

)

k)

)}

Accessibility: Easily available to all: capability to be seen and/or used
by all regardless of economic, social, physical or other limitations.

Assistive  Devices and Support Systems: Appropriate aids, appliances,
technologies and other support systems that facilitate better functioning of
persons with disabilities.

Community Based Rehabilitation: A comprehensive approach to rehabilitation
that maximises the involvement and participation of persons with disabilities,
their families and communities in programme design and implementation while
maximising the use of available local resources and services.

Social Construct of Disability: The stigma attached to disability, which
disadvantages and restricts participation in activities, which is more pronounced
when society takes little or no account of persons with impairments, and
excludes them from mainstream activities.

Discrimination: Different treatment accorded to different persons attributable
on the barsis of race, colour, sex, disability, religion etc

Equalisation of Opportunities: A process through which the various systems of
society and the environment are made available and accessible to all persons
irrespective of disabilities.

Federation of Disability Organisations in Malawi (FEDOMA): The Umbrella
body of organisations of persons with disabilities.

Impairment: Any loss or limitations of psychological, physiological or anatomical
structure or function.

Malawi Council for Disability Affairs (MACODA): A statutory arm of
government with two pronged functions of regulation and implementation.

National Coordinating Committee on Disability Issues (NACCODI): A national
forum of all stakeholders on disability issues.

Disabled Persons Organisations (DPQOs): Organisations formed by persons with
disabilities themselves to advocate for their rights.

Medlical definition of Persons with disabilities: Any person who, by reason of any
impairment of the mind, senses or bodly, congenital or acquired, is unable to
participate fully in regular education, occupation and recreation, or who, by
reason of such impairment require special assistance or training to enable
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m)

n)

o)

p)

q)

him/her to participate in regular, mainstream or inclusive education,
occupation or recreation and other spheres of life.

Rehabilitation: A goal-oriented process aimed at enabling a person with
impairment to reach an optimum mental, physical and or social functional
level, thus providing him/her with the tools to improve his/her own life.

Special Needs Education: A system for providing a conducive environment for
learners who may not benefit much from the regular education system.

Society for all: An environment where all citizens have equal opportunities to
participate and realize their potentials and goals in life.

The Ministry: The Ministry of Social Development and Persons with Disabilities.

Persons with Disabilities, People with Disabilities and Disabled Persons: used
interchangeably and refer to boys, girls, men and women with impairments.
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CHAPTER ONE
1.0 INTRODUCTION

Persons with disabilities in Malawi, as in many other countries, face numerous
challenges that result in their exclusion from the mainstream of society, making it
difficult for them to access their fundamental social, political and economic rights.
Many make their way through life impoverished, abandoned, uneducated,
malnourished, discriminated against, neglected and vulnerable. For them, life is a daily
struggle to survive. Whether they live in urban centres or in rural areas, they share
these common problems. They are largely excluded from essential services and they
lack the protection of the family and community, and are often at risk of exploitation
and abuse. The factors contributing to this pathetic situation are many and varied but
include poverty, unemployment, social isolation, environmental, institutional,
attitudinal, and economic barriers.

However, some countries have, in recent years, made a series of commitments to ensure
that the rights of persons with disabilities are met. They have adopted laws and
policies aiming to achieve equalization of opportunities for persons with disabilities by
promoting their rights and ensuring their full and equal participation in society. This has
often been in response to national Constitutions, other national policies and legislations
as well as regional, continental and international Conventions. These policies are
frequently supported by legislation and implementation strategies as essential tools to
promote the integration and social inclusion of persons with disabilities.

In Malawi, the most far-reaching and comprehensive of these commitments is the
development of the National Policy on Equalization of Opportunities for Persons with
Disabilities that is intended to meet the challenges and aspirations of people with
disabilities. The effectiveness of the Policy in achieving equalization of opportunities for
disabled persons is central, not only in terms of the economic rights of disabled people,
but also their broader social and political rights, which are closely linked to economic
empowerment. It is for this reason that the policy was developed following a broad-
based consultative process that involved men and women from various levels and
sectors of the country, reflecting the cross-cutting nature and prevalence of disability in
Malawi.

1.2 Purpose Of The Policy

The purpose of the National Policy on Equalisation of Opportunities for Persons with
Disabilities is to promote the rights of people with disabilities to enable them play a full
and participatory role in society. The aim is to ensure that concrete steps are taken for
people with disabilities to access the same fundamental rights and responsibilities as
any other Malawian citizen. This means that there must be integration of disability
issues in all government development strategies, planning and programmes. There
must be an integrated and coordinated management system of planning,
implementation and monitoring at all levels. To complement the process, there must
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be capacity building and wide public education and awareness about disability.
Reaching these goals should benefit not only persons with disabilities, but also society as
a whole.

1.3 Linkages With Other Relevant Policies

Disability is a cross-cutting issue. It affects and is affected by all aspects of life namely,
economic, social, cultural, political, environmental and technological. A comprehensive
policy and action plan to address disability issues and their effects on persons with
disabilities should be based, therefore, on a thorough exploration and appreciation of
its relationships with other relevant Government policies and legislations. The National
Policy on Equalisation of Opportunities for Persons with Disabilities is linked to a
number of other national policies, legislation and instruments such as the Constitution
of Malawi which prohibits discrimination on the grounds of disability and promotes the
inclusion of people with disabilities; the Vision 2020 and the Malawi Poverty Reduction
Strategy Paper (MPRSP) as well as the Malawi Economic Growth Strategy (MEGS)
which recognize the need to develop the capabilities and potential of persons with
disabilities to increase their productive capacity; remove barriers which limit their
participation in society; and improve social, economic and environmental conditions
that limit their access to decision-making processes.

It is also linked to the Education Policy which contains provisions for all learners with
special needs; the Handicapped Persons Act, 1971 which established the Malawi Council
for the Handicapped with the responsibility to promote the welfare of disabled persons
and to administer vocational and special training centres, as well as rehabilitation and
welfare services for people with disabilities. It is also related to the Employment Act
that prohibits any discrimination on any grounds, including disability in such areas as
training, recruitment, pay and advancement of people with disabilities. The Policy is
related to Health, which provides for the establishment of medical rehabilitation
services in government hospitals, and to provision of health services including mobility
aids and appliances to people with disabilities. It is also linked to Gender and Youth
policies, among others.

1.4 Outline of the Policy

This Policy document is organised into five chapters as follows: The Introduction in
Chapter One sets the background of the policy stating its purpose and aim. The Policy
also describes briefly how it links with other existing policies and other pieces of
legislation. Chapter Two describes the existing situation of persons with disabilities
including the prevalence rate of disability and the key challenges and barriers faced by
persons with disabilities in Malawi. In setting the broad policy directions in Chapter
Three, the document highlights the vision, mission and the principles that will guide its
implementation. It also states the overall goal and objectives of the policy. Chapter
Four highlights the policy statements identifying sector priority policy areas and singles
out the goals, objectives and strategies for each priority policy area. The Policy
document in Chapter Five highlights implementation arrangements including

10
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institutional arrangements. Then finally in Chapter Six, issues of monitoring and
evaluation including the review of the Policy are considered.

11
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CHAPTER TWO

2.0 SITUATION ANALYSIS

201 NATURE AND MAGNITUDE OF THE PROBLEM

Disability is not a minority concern but concerns every one of us and society as a whole.
As a cross cutting issue of development concern, disability must be mainstreamed in the
national growth and development strategies. The incidence of disability caused by
preventable diseases and natural disasters remains unacceptably high. Disability
caused by violence against the body, mind and senses as well as drug abuse, pollution
of the environment, traffic and industrial accidents etc. is on the increase in Malawi.

The major problem facing people with disabilities in Malawi is that of exclusion. For
too long, people with disabilities have been excluded from the mainstream of society
and as such have experienced difficulty in accessing fundamental social political and
economic rights. Persons with disabilities have been isolated, their right to
development ignored, and their potential contribution to society neglected. Disabled
people are regarded as dependent invalids in need of protection, handouts and other
charitable services. Because the emphasis is on the medical needs of people with
disabilities, there is a corresponding neglect of their wider social needs. This has resulted
in severe isolation for people with disabilities and their fomilies.

However, over the recent past years, disability has been repositioned as a human rights
and development issue with the recognition that people with disabilities are equal
citizens of Malawi and as such should have the same rights and obligations as all other
citizens. It is now widely accepted that disabled people have a right to live a dignified
and independent life-style within the community; to take an active part in the general,
social and economic development of the country; and to receive education, medical
care and social services within the ordinary structures of their societies. The new
approach stresses abilities, not disabilities. It promotes disabled persons’ rights, freedom
of choice and equal opportunities; it seeks to adapt the environment to the needs of
persons with disabilities; and above all it encourages society to positively change its
attitudes towards persons with disabilities and assist them in assuming full responsibility
as active members of society.

2e2 PREVALENCE OF DISABILITY IN MALAWI

Malawi has people with various kinds of disabilities. There is, however, a lack of reliable
statistics on the nature and prevalence of disability in Malawi. According to a 1983
national survey, there were 190,000 people with disabilities in Malawi that translated
into 2.9 per cent of the population of the time, 54% of which was male and 46% female.
The study also revealed that 45% were in the 15 — 45 age category and 24% were 50
years or older and that 90% of them lived in rural areas with little or no access to
rehabilitation services.

However, a 2003 study on the Living Conditions among People with Activity
Limitations indicated that the number of people with disabilities in Malawi has grown

12
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up by 30% in the twenty-year period (1983 to 2003). The study revealed that 4.18% or
480,000 persons of the population consist of persons with disabilities, 51% being males
and 48% females. The study further shows that access to education is restricted to
persons with disabilities especially those with sensory and mental impairments. The
level of unemployment among persons with disabilities is higher. In general women
score lower on many of the indicators of the level of living conditions. Individuals with
mental/emotional impairments experience activity limitations in social participation to
a greater degree than do others with other types of impairments. There is, however,
need to conduct a comprehensive disability survey in order to determine the accurate
numbers of people with disabilities, types of disabilities and their prevalence,
geographic coverage and age distribution.

23 POVERTY AND DISABILITY

Poverty, which is defined as the lack of productive means to fulfil basic needs such as
food, water, shelter, education and health, is prevalent among persons with disabilities.
Disabled people, in all parts of the world, experience discrimination and are widely
excluded from the social, economic and political life of the community. This exclusion is
the basic cause of high rates of poverty among disabled people in the poorest countries.

In Malawi poverty is widespread, deep and severe. There is a close link between
poverty and disability in the sense that poverty often causes disability and disability
increases poverty. This situation has been recognized in the Malawi Growth and
Development Strategy (MGDS). Theme One, Sub Theme Five on Economic
Empowerment observes that “people with disabilities are usually the most affected in
terms of access to assets and other facilities required to become economically
empowered. They experience difficulties accessing financial services and capital, skills
development programmes, and technology developments. They are also the most
affected by poor infrastructure such as roads, communication, and buildings not
designed to accommodate or meet their special needs.”

2.4 BARRIERS AND KEY CHALLENGES

Persons with disabilities face a number of barriers that pose significant challenges to
them. These barriers include environmental, institutional, attitudinal and economic
barriers that prevent them from participating fully in and being included in the
mainstream of society. Environmental barriers include inaccessible public and private
buildings; institutional barriers include expulsion, exclusion and segregation from key
social institutions; while due to attitudinal barriers, persons with disabilities are treated
with prejudice of varying degrees. Persons with disabilities also face a number of
economic barriers and are disadvantaged in terms of access to loans; land and property
ownership; business ventures and employment avenues resulting in the majority of
persons with disabilities living in abject poverty with no access to resources and income.

Owing to these barriers, the majority of people with disabilities in Malawi are
confronted with many and varied challenges as they struggle to achieve their broader
political, social and economic rights that would lead to their inclusion and integration

13
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into the mainstream Malawian society. The following are the major challenges that
need to be addressed in order to create a society for all:

2.4.1 Exclusion, Marginalisation and Vulnerability

Disabled people experience discrimination from birth, or from the moment of becoming
disabled, onwards. The birth of a disabled child is often considered a tragedy. Disabled
children need more attention and may not be considered to have the potential to
support themselves, let alone the older generation, in the future. In communities that
are already living in chronic poverty this is very significant. Disabled children may be
protected and cared for, but are often excluded from the day-to-day activities of the
family and the community.

2.4.2 Health Care

Disabled people have the same needs for basic health services as anyone else. This is
often denied. Health centres may be physically inaccessible and/or far apart,
particularly in rural areas, and health workers may discriminate against them.
Information on health care is often not provided in accessible formats and disabled
persons are not targeted for health education. Meeting such needs is a prerequisite for
achieving full participation.

2.4.3 Education

Universal primary education is unobtainable without the inclusion of disabled people.
Ninety-eight percent of disabled children receive no formal education (UNICEF). Even
if the schools are physically accessible, many disabled children remain excluded. Parents
may fear that the child will not cope or that disclosure of a disabled child will stigmatise
the whole family and affect the marriage prospects of siblings. They may consider that
investment in a disabled child is not worthwhile. Children who do not get education
often receive inferior treatment, have low self-esteem and do not get support that they
need in order to participate equally.

2.4.4 HIV AND AIDS$

Disabled people are particularly affected by and vulnerable to HIV and AIDS. Many
disabled people are also indirectly affected by HIV and AIDS. They are often
dependent on their families and due to HIV and AIDS they risk losing the family that
assist them. They have inadequate access to information, health care and treatment.
Information is rarely available on appropriate formats for disabled persons. The
sexuality of disabled persons is rarely appreciated and therefore infrequently discussed.
Disabled persons are presumed not to have sexual desire, which may yet be another
reason why information about HIV and AIDS does not reach these groups.

2.4.5 Employment

People with disabilities have restricted employment opportunities, mainly due to
discrimination, inadequate education and training, job experience and confidence. As a
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matter of fact, employment opportunities for disabled people in developing countries
are often almost non-existent. Consequently many depend on welfare or even beg for
a living.

2.4.6 Exploitation

Disabled persons with requisite qualifications often lack opportunities to use them due
to a number of factors such as discriminatory employment practices, inaccessible start
up capital and negative attitudes in general. Exploitation is worse for people with
intellectual disabilities and those with speech and hearing impairments. As a
consequence, the latter may gain more from begging than as workers, a situation that
may sometimes leads to new forms of exploitation.

2407 Poverly

Exclusion leads disabled people to fall further into chronic poverty with little
opportunity of breaking out of the cycle. When the main family breadwinner becomes
disabled, the whole household risks sliding more deeply into poverty. Removing barriers
and enabling disabled people to contribute could help reduce poverty in the whole
community. Conversely, without their inclusion, sustainable poverty reduction for the
whole community may not be achieved.

2.4.8 Access Barriers

In addition to social and attitudinal barriers, disabled people also face architectural
and environmental barriers that limit access to community services and facilities and
hinder equal participation. Most roads, buildings, houses and public utilities — including
public transport — do not cater for special mobility needs. Little or no attempt is made
to legislate to require accessibility provisions in public services. Persons with sensory
disabilities are completely cut off from the information world when public services fail
to provide information in accessible formats, such as Braille, sign language and easy-to-
read texts.

2.4.9 Political Process

Disabled people are frequently excluded from decision-making processes, including the
fundamental right to participate in elections. This is most often due to barriers to access,
such as lack of access to information and lack of access to voting booths.

2.4.10 $pecific Concerns of Disabled Women and Children

Children and women with disabilities experience greater discrimination and higher
levels of exclusion from the mainstream society. Women with disability are subjected to
dual discrimination; first based on their gender which assign them a lower status and
secondly, they are further devalued because of how society perceives disability and are
in some instances discriminated against by fellow non-disabled women. On the other
hand, children with disabilities are severely disadvantaged by their dependence on the
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goodwill of their parents and guardians for them to access the very limited early
intervention and rehabilitation services that are available in the country.

16
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CHAPTER THREE
3.0 BROAD POLICY DIRECTIONS

To promote the rights of people with disabilities and enable them play a full and
participatory role in the Malawi society, the Policy sets out broad directions as follows:

3.1 VISION

Malawi becoming a nation where people with disabilities have equal opportunities to
participate in various undertakings and realize their potentials and goals in life.

To promote the inclusion of persons with disabilities at all levels of society through the
creation of an enabling environment for the respect of human diversity, human rights
and the development of all human potential.

3.3 GUIDING PRINCIPLES

In view of the challenges and externalities highlighted and in order to achieve its vision
and mission, the implementation of the Policy will be guided by a number of principles
including the following:

3.3.1 Recognition of the diversity of the disabled population

The policy recognises that disabled persons in Malawi do not form a homogeneous
group. Only policies that respect this diversity will work. In particular, people with
severe needs may require more support and specialised intervention.

3.3.2 Advocacy and support to the human rights approach to disability

The policy affirms that disabled people want equal rights, not charity. They are
entitled to the same human rights, as all other citizens as enshrined in the Universal
Declaration on Human Rights, the Malawi Constitution and various international
Conventions that all stress that all human beings are free and equal and should be
treated with dignity.

3.3.3 A twin-track approach to service delivery

The policy underscores the need to mainstream disability issues across all relevant
government policies, plans, programmes and projects and to have at the same time
specific policies, plans, programmes and projects administered by the responsible line
Ministry. This means that sector disability priority areas should be recognised and their
cost of implementation included in the individual budgets of line Ministries and
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Departments as well as Local Assemblies, apart from the Ministry responsible for
Persons with Disabilities maintaining its own budget.

3.3.4 Ensuring access for disabled people to all public sector activities

The policy confirms the importance of recognising the access needs of people with
disabilities. Disability should be adequately reflected within the national development
strategy process and documentation. Government should ensure that public
infrastructure including buildings is accessible to all.

3.3.5 Ensuring the inclusion of disabled people = “nothing about us
without
us?

The policy recognises the need for disabled people to be involved in the development
of national programmes, projects and services. Nobody knows as much about
disability and the processes of exclusion as disabled people themselves. It is essential to
consult regularly with representative disabled people’s organisations.

The policy adopts the Community-Based Rehabilitation (CBR) as a national strategy in
view of its proven potential to contribute to the empowerment of disabled people in
selected districts in Malawi. This strategy should be implemented through the
combined efforts of people with disabilities, their families and communities, and the
appropriate health, education, vocational and social and other related services.

3.3.7 Monitoring and evaluation of inclusiveness of government
programmes

The policy calls upon Government, through its monitoring and evaluation of the
implementation of its programmes, to examine the extent to which the programmes of
line Ministries, Departments and parastatals are responsive to the needs of persons with
disabilities.

3.3.8 Promotion of gender equality and equity in disability programmes

The policy recognises the need to promote gender equality and equity and, therefore,
encourages the adoption of programmes and projects that give both men and women
with disabilities an equal influence on the design, decision-making and implementation
of such programmes.

3.3.9 Inclusion of disabled people in the workforce

The policy recognises the need for the public sector to take the lead and be exemplary
in employing a reasonable proportion of disabled people among its staff. This could be
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achieved by working with specific quotas although a more fruitful approach would be
to ensure that disabled people are fully included in training and employment
programmes. Public servants should be made aware of the need to include disabled
people in the workplace.

3.3.10 Facilitation and supporting capacity building of disabled people’s
organisations

The policy recognises the need to take deliberate efforts to facilitate the process of
establishing or strengthening disabled people’s organisations. This could be supported
through funding of capacity building for these organisations in order that they can be
empowered and, thereby, have increased influence in decision-making.

3.4 OVERALL GOAL

The overriding goal of the Policy is to integrate fully persons with disabilities in all
aspects of life thereby equalizing their opportunities in order to enhance their dignity
and well-being so that they have essentials of life.

3.5 OVERALL POLICY OBJECTIVES

The main objectives of this Policy document are to:

3,51 Formulate strategies towards disability prevention, rehabilitation and
equalization of opportunities for persons with disabilities.

3.5.2 Support community-based service delivery, in collaboration with local and
international development agencies and organizations.

3.5.3 Promote efforts that encourage positive attitudes towards children, youth,
women and adults with disabilities,

354 Develop programmes that alleviate poverty amongst disabled people and their
families.

3,55 Put in place programmes that create greater awareness and conscientiousness
of communities and government relating to disability.

3.5.6 Strengthen the National Advisory and Coordination Committee on Disability
Issues by, among other things, ensuring the effective representation of disabled
persons and other stakeholder organisations.

3.5.7 Mainstream disability on the social, economic and political agenda
of development programmes.
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CHAPTER FOUR
4.0 POLICY STATEMENTS

Disability issues are an integral part of the overall national development agenda.
Being a cross cutting issue of development concern, disability must be mainstreamed in
all government policies, plans and programmes.

The Policy identifies a number of specific priority areas that need to be mainstreamed
by Ministries, Departments as well as Local Assemblies as follows:

4.1 Prevention, Early Identification and Intervention
4.1.1 Objective

Facilitate the development of a coordinated system for the prevention, detection and
intervention of disabilities and reduction of secondary disabilities.

4.1.1.0 $trategies
4111 Undertake research to continuously update disability information.
4.11.2 Make available current information to planners and stakeholders for

appropriate interventions and programmes.

4113 Develop and implement appropriate screening tools for the
identification of disabilities.

41.1.4 Facilitate the training and availability of personnel to implement
screening and health care messages.

4.11.5 Increase the capacity of trained medical and other rehabilitation personnel.

4.1.1.6 Promote occupational health and safety in the work place.

4.11.7 Strengthen measures to prevent risky social activities and practices.

4118 Encourage mass awareness about the causes and prevention of disabling
conditions.

4.2 Rehabilitation

de2.1 Obieclive
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Promote availability of the necessary equipment, skills and services to all persons with
disabilities to enable them achieve and maintain their optimum physical, sensory,
intellectual and social functional level.

4¢2.1.0 $trategies

4.2.1.1 Increase access and availability of trained rehabilitation personnel.

4212 Facilitate availability of adequate and accessible medical and other
rehabilitation services and facilities.

4213 Equip social workers with necessary counselling techniques in health,
social, education and employment issues.

4214 Facilitate the production and availability of quality adaptive
equipment and assistive aids.

4.2.1.5 Promote access to wvocational training and socio-economic
advancement.

4.2.1.6 Provide minimum disability package.

4217 Consolidate and extend CBR programmes.

4.3 Accessibility

N | Objective

Promote easy access to the physical environment.

4.3.1.0 $trategies

4.3.1.1 Develop building standards and guidelines including internal furnishings
that are appropriate and accessible for persons with disabilities

4.3.1.2 Produce regulations for stakeholders compliance.
4313 Encourage owners of public property to adapt existing buildings.
4.4 Transport

4.4.1 Objectives

Develop an accessible, appropriate and affordable transport system for persons with
disabilities.
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4.4.1.0 $trategies

4411 Design public transport facilities and internal furnishings to allow easy access
and convenience for persons with disabilities.

4.41.2 Support innovative designs for appropriate modes of transport for private
use.
4.41.3 Make available and accessible travel information, signs, symbols and

warning signals for all users with disabilities.

4.4.1.4 Undertake disability awareness among public transport staff and encourage
the use of sign language and alternative communication systems.

4.41.5 Install appropriate and adequate road safety measures for persons with
disabilities.

4.4.1.6 Allocate appropriate parking lots for persons with disabilities in public and
private car parks.

4.5 Information and Communication
4.5.1 Objective
Develop a multi-sector integrated national disability awareness strategy.

4.5.1.0 $trategies

4.5.1.1 Promote public awareness of human rights for persons with disabilities.

4.5.1.2 Develop a disability awareness programme within every line
Ministry/Department in Government.

4.5.1.3 Develop disability awareness projects aimed at journalists and the public
broadcasters.
4.5.1.4 Increase visibility of people with disabilities in the media.

4.5.15 Provide guidelines on disability friendly terminology for use by the media
and general public.

452 Obiective
Improve access to public information and communication by persons with disabilities.

4.5.2.0 3ll‘¢lteg ies
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4.5.20'

4.5.202

4.5.203

4.5.2:4

4.5.2.5

4.6

4.6.1

Facilitate availability and accessibility of public communication and service
points to women and men with disabilities.

Provide information and education materials in accessible formats to
persons with disabilities.

Establish a national sign language.

Research and develop alternative communication systems for persons with
communication difficulties.

Provide equipment and technology to reproduce accessible materials.

Education and Training

Objective

Promote equal access and inclusion of persons with disabilities in education
and training programmes.

4.6.1.0 $trategies

464101

4.60'.2

4.60'.3

4.6.1.4

4.6.1.5

4.6.1.6

4.60'07

4.6.1.8

Promote awareness among parents or guardians on the need to send
children with disabilities to school.

Design and develop appropriate technologies, assistive devices and learning
materials.

Provide free appropriate technology, equipment and resources to assist
boys, girls, men and women with disabilities with their learning needs.

Review and reform the delivery of the national curriculum and examination
system to cater for the needs of learners with disabilities, where necessary
modify the curriculum to be competency and modular based for groups
such as learners with intellectual challenges.

Adapt and adopt communication systems appropriate for learners with
special education needs in all centres of learning.

Implement appropriate education and training mechanisms for persons with
learning difficulties.

Train specialist educators and ensure that their training is recognized.

Incorporate special needs education in the teacher- training curriculum.
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4.6.1:9 Establish accessible specialist education resource centres through out the
country.

4.6.1.10 Support and encourage inclusive education.

4.6.1.11 Promote research in special needs education.

4.7 Economic Empowerment
4.7.1 Objective

Increase access to technical, vocational and entrepreneurial training
opportunities for persons with disabilities.

4.7.1.0 $Strategies

4.7.1.1 Facilitate adaptation of and provision of support mechanisms to existing
vocational training colleges to make them more inclusive and responsive to
the needs of persons with disabilities.

4712 Promote development of a national programme of action for vocational
guidance, training and rehabilitation of persons with disabilities.

4713 Facilitate the integration of national norms and standards for the training,
testing and certification of persons with disabilities into the National Trade
Testing.

4.7.1.4 Provide training for men and women with disabilities in special and
marketable skills.

4715 Support Disabled Persons Organisations engaged in vocational training or
sheltered employment.

4.7.2 Objective

Improve access to loans and credit facilities for income generating activities.

4¢7:.2.0 Strategiet

4.7.2.1. Provide access to business loans for both men and women with disabilities.
4.7.2.2. Encourage development of cottage industries.
4.7.2.3. Promote the removal of barriers and implementation of enabling and

inclusive mechanisms within existing and proposed small, micro and medium
enterprises.
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4.7.3

Improve equal access to open employment opportunities for persons with disabilities.

4.703.°

4.7.3.1

4.73.2

4.73.3

4734

4.7.3.5

4.7.3.6

4.8

4.8.1

$trategies

Facilitate the development and implementation of enabling legislation on
employment equity that will protect job-seekers and workers with
disabilities against unfair discrimination.

Promote an inclusive work environment that accommodates diversity.

Encourage employers to comply with the stated quotas.

Encourage employers to provide necessary adaptive equipment to enable
men and women employees with disabilities to do their jobs effectively.

Promote adaptation of work premises to guarantee safe access for male
and female employees with disabilities.

Maintain a gender disaggregated data bank of available services capturing
the level of job placement.

Social Welfare and $ocial Protection

Develop a coordinated and effective welfare system framework to enable persons with
disabilities live self-sufficient and independent lives.
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4.8.1.0 $trategies

4.8.1.1

4.8.1.2

4.8.1.3

4.8.1.4

4.8.1.5

4.9

4.9.1

Develop an effective referral system for persons with disabilities to
access services.

Provide a co-ordinated and equitable system of social security to
meet the basic needs of persons with disabilities.

Provide information to persons with disabilities for accessing
benefits that they are entitled to.

Facilitate availability of effective feedback mechanisms for co-
coordinated social protection and safety nets

Enforce systems, through legislative and administrative means, to
protect the rights of persons with disabilities against any form of
discrimination and abuse in society.

Seclf-Representation and Participation

Objective

Promote effective self-representation, participation and inclusion of persons with
disabilities at all levels in decision-making, planning and development

activities.

4.9.1.0 $trategies

4.9.1.1. Support and promote the work of organizations of persons with disabilities.

4.9.1.2. Empower persons with disabilities through counselling, education and
training.

4.9.1.3. Encourage public awareness campaigns.

4.9.1.4. Promote representation of persons with disabilities in leadership structures.

4.9.1.5. Promote the involvement of persons with disabilities and their families in the
provision of services.

4.9.1.6. Facilitate the establishment of mechanisms to improve access to election

polls by persons with disabilities.
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4.9.1.7. Create avenues for self-expression.

4.10 $ports, Recreation and Entertainment
4.10.1 Objective

Promote the development, participation and inclusion of persons with disabilities in
sports, leisure, entertainment, and crafts.

4.10.1.0 Strategies

4.10.1.1 Make available adequate numbers of competent teachers and trainers in
sports, arts and craft for participants with disabilities.

4.10.1.2 Promote accessibility of sports, entertainment and arts facilities to persons
with disabilities.

4.10.1.3 Improve access and availability to sports and leisure equipment for persons
with disabilities.

4.10.1.4 Increase public awareness and profile of persons with disabilities in sports
and the arts.

4.11 Housing
4.11.1. Obiecti“e

Improve access to adequate housing for persons with disabilities.

4.11.1,0 Strategies

4111 Provide building materials at subsidised costs on a case-by-case basis to
eligible men and women with disabilities.

41.1.2 Provide men and women with disabilities with access to secure land tenure,
housing, and property rights.

411.1.3 Eliminate prejudice and discrimination in housing transactions and provision
of services.
4.12 Research and Appropriate Technology

4121 Objective
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Promote and support disability research and the development and application of
appropriate technologies for disability programmes.

4.12.1.0 $trategies

4.12.1.1 Facilitate availability of financial and technical assistance to key
stakeholders, universities and other research institutions to conduct disability
related research.
4.12.1.2 Encourage innovations in appropriate technologies.
4.12.13 Facilitate the co-ordination and integration of gender disaggregated
disability data collection and research in national census, household surveys
and other relevant studies.

4.12.1.4 Disseminate research findings to planners and stakeholders of disability
programmes.

4.12.1.5 Establish a national disability user-friendly information management
system.

4.13 HIV and AID$

4.13.1 Objective

Promote access to HIV/AIDS information and health care by persons with disabilities.
4.13.1.0 $trategies

4.13.1.1 Increase awareness on HIV/AIDS among various categories of persons with
disabilities.

4.13.1.2 Utilise Disabled Persons Organisations (DPOs) for disseminating information
about HIV/AIDS to persons with disabilities.

413.2 Objective

Empower persons with disabilities to develop and maintain safer sexual and
reproductive health practices.

4.13.2.0 Slrclegiet
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4.13.2.1

4.13.2.2

4.13.2.3

4.13.24

Encourage persons with disabilities to go for voluntary counselling and
testing (VCT).

Support relevant projects/programmes that include orphans with disabilities.

Encourage discussion and openness about sex and sexuality among persons
with disabilities.

Promote safer sexual and reproductive health practices among persons with
disabilities.
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CHAPTER FIVE

5.0 [INSTITUTIONAL ARRANGEMENTS AND STRATEGIES FOR
IMPLEMENTATION

5.1 IMPLEMENTATION ARRANGEMENTS

The policy implementation plans will have short, medium and long-term outcomes
that are in consonant with the country’s socio-economic status. The National Policy on
Equalisation of Opportunities for Persons with Disabilities therefore needs to be
harmonized with existing and new policies and legislation in various areas that impact
on persons with disabilities.

The successful implementation of the policy strategies will require substantial amount
of financial and material resources. These resources are expected to come from
Government and other development partners. The use of existing and available
resources and facilities is encouraged as the most cost-effective way of implementing
the policy.

It is logical, therefore, to assume that coordinated efforts of several governmental and
non-governmental organizations are imperative for the successful realization of the
policy objectives. To achieve this, it is important to revitalize the National Advisory and
Coordination Committee on Disability Issues (NACCODI), under the leadership of the
Ministry responsible for Persons with Disabilities.

5.2 INSTITUTIONAL ARRANGEMENTS

An appropriate and efficient administrative structure and system shall be put in place
to manage, coordinate and oversee the implementation of the National Policy. The
following are the roles and responsibilities of structures at macro and micro levels:

5e¢2.1 Line Ministries and Government Departments

All Government Ministries, Departments and statutory bodies are responsible for the
implementation, monitoring and evaluation of the National Policy on Equalisation of
Opportunities for Persons with Disabilities within their sectors. They have a
responsibility to ensure that persons with disabilities have equal access, rights and
responsibilities as any other Malawian. This would enable persons with disabilities to
play a full and participatory role in national development. The successful integration of
persons with disabilities in the mainstream of society, therefore, requires a multi-
disciplinary approach in Government. However, the following Ministries will play
leading roles in the implementation of the policy as highlighted:

5.2.1.1 Ministry of $ocial Development and Persons with Disabilities

e Coordinate machinery for policy formulation and review.
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Coordinate implementation, monitoring and evaluation of policy in all sectors.
Represent government at all national and international fora on disability issues.
Provide direction, guidance, advice and support to agencies within and outside
government, including local authorities, that are involved in implementation of
the policy.

Mobilise resources from both internal and external sources for policy
development and implementation.

Mainstream disability issues in all sectors.

Enhance advocacy to facilitate effective and efficient implementation of the
policy.

Strengthen capacity of Disabled Persons Organisations.

5e2e102 Mini’!'v of Health

Promote prevention and occurrence of disabilities.
Provide early detection and early intervention services.
Provide medical rehabilitation services.

Provide specialised training in the area of disability.

5.2.1.3 Ministry of Education

Facilitate adequate access by persons with disabilities to quality education and
ample opportunities to develop their skills.

Promote inclusion education and training programmes.

Establish the Malawi Institute of Special Education.

5.2.1.4 Ministry of Labour and Vocational Training

Promote equal access to open employment opportunities by people with
disabilities.

Increase access to technical, vocational and entrepreneurial training
opportunities for persons with disabilities.

5.2.1.5 Office of the President and Cabinet

Attain a barrier-free environment that will enable persons with disabilities to
have access to public and private buildings and establishments.
Improve representation of people with disabilities in leadership structures.

Facilitate equal access to employment in public service opportunities by people
with disabilities.

Promote social support projects that target vulnerable groups, including persons
with disabilities.

Mainstream HIV and AIDS.
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5.2.1.6 Ministry of Economic Planning and Development

e Promote economic empowerment of persons with disabilities by, inter alia,
facilitating their access to loans and credit facilities for income generating
activities.

¢ Include persons with disabilities in planning, monitoring and evaluation.

¢ Liaise with cooperating partners for financial and technical support.

5.2.1.7 Ministry of Finance

e Develop a sustainable micro-finance industry that provides credit, saving
opportunities and other services to the poor including persons with disabilities.

5.2.1.8 Ministry of Lands, Housing and $urvey

e Promote Access to land ownership, housing and property rights by persons with
disabilities.

e Ensure non-discrimination of persons with disabilities in the allocation of houses
for rent by the Malawi Housing Corporation.

e Ensure non-discrimination of civil servants with disabilities in the management
of the Home Ownership Scheme.

5¢2.1:9 Ministry of Transport and Public Works

¢ Provide access of persons with disabilities to public transport facilities;
existing and new buildings; public information and communication, signs,
symbols, and warning signals; appropriate public parking lots.

e Conduct public awareness campaigns among public transport operators on
disability issues.

5.2.1.10 Ministry of Gender, Child Welfare and Community $ervices

e Provide access to social services and safety nets to persons with disabilities.
¢ Include persons with disabilities in social and community developmental
programmes.

5.2.1.11 Ministry of Youth, $ports and Culture

¢ Include youths with disabilities in youth programmes.
¢ Facilitate accessibility of sports facilities and entertainment centres
to persons with disabilities.

5¢2.1.12 Ministry of Agriculture
¢ Provide access to food security by persons with disabilities.
e Provide access to farm inputs.
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Provide extension services.

5.2.1.13 Ministry of Irrigation and Water Development

Make water and sanitation services and facilities more inclusive and accessible
for disabled people.

5.2.1.14 Ministry of Trade and Private $ector Development

Promote the development of micro and small-scale enterprises by providing
technical support to persons with disabilities.

Promote the formation of clubs and cooperative societies among persons with
disabilities to improve their business acumen and creditworthiness.

5.2.1.15 Ministry of Information and Tourism

Develop a comprehensive policy on access to public information by persons with
disabilities in liaison with the public and private media organisations.

Publicise and advocate for the disability cause and the implementation of the
policy.

Explore the use of Information and Communication Technology as an assistive
device for persons with disabilities.

5.2.1.16 Ministry of Local Government-Local Assemblies

Ensure user-friendliness of micro-building projects such as schools, hospitals,
clinics, toilets to persons with disabilities.

Incorporate special needs for persons with disabilities in Local Assemblies bye-
laws.

Maintain a data-base for all persons with disabilities in  respective areas of
jurisdiction.

Integrate policy in district development plans in line with decentralisation
programme.

5.2.1.17 National $tatistical Office

Develop disaggregated disability database.
Timely provision of improved user-friendly and accessible socio-economic data.

Disabled People’s Organisations

e Promote debate of legal and policy issues among respective members in their

organisations.
Promote consultative meetings with other stakeholders such as the State,
employers and Trade Unions.
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5.2.4

Ensure that policy and legal recommendations are based on well-informed
opinion.

Undertake awareness campaigns and advocacy.

Monitor and evaluate policy and legislation implementation.

Employers’ Organisations

Promote training and employment opportunities for disabled persons.
Negotiate acceptable legal obligations.

Negotiate of acceptable performance incentives.

Sensitise employers on the rights based approach to training.

Workers’ Organisations

Lobby support for the employment of workers with disabilities, including new
recruitment and job retention by those who acquire a disability while in
employment.

Sensitise members about the rights of persons with disabilities.

$ervice Providers

Provide specialised services to people with disabilities such as training and
rehabilitation as well as workplace services.
Carry out research on disability issues.

Malawi Council on Disability Affairs (MACODA)

Register NGOs dealing with disability issues.
Regulate the work of disability organisations.
Implement government policy on disability issues.

National Advisory and Coordination Committee on Disability Issues
(NACCODI)

Provide a forum for all stakeholders on disability issues through networking and
resource mobilisation.

Advise Government on all technical aspects of disability issues.

Commission research and prepare technical documents required by
Government.

Provide Government with annual reports on progress with implementation of
the National Policy on Equalisation of Opportunities for Persons with
Disabilities.

Assist Government in the execution of its functions directed towards the
attainment of the goals of the policy.

Provide policy guidance to the Ministry responsible for persons with disabilities.
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e Ensure that disability is mainstreamed in all line Ministries and Departments
and that the requisite funds are allocated in the respective budgets and utilised
accordingly.

e Oversee the implementation, monitoring and evaluation of disability-related
projects and programmes.

5.2.8 Research Institutions

¢ Undertake disability-related research in areas of political, social, cultural, and
economic development as the bases for formulating realistic programmes for
guiding policy implementation and review.

5.2.9 Parliamentary Committee on $ocial Welfare

e Advocate for the implementation of the Policy.

e Provide support and advice to the Ministry of Social Development and Persons
with Disabilities on the implementation of the policy.

e Lobby for realistic budgetary allocation for implementation of disability
programmes and activities.

e Lobby for review and enactment of policies, laws, and guidelines that will
facilitate the implementation of this policy

5.2.10 NGOs and Civil $ociety

e Carry out, on a continuous basis, advocacy programmes and activities for the
implementation of the policy.

5.3 IMPLEMENTATION PLAN

The implementation plan for the Policy is in the form of an Action Programme that is
derived from the main Policy document and appears as Part Il of the Policy. The Plan
was developed after extensive consultations with key stakeholders. The need for a
comprehensive implementation plan is paramount considering Government’s past
inability to comprehensively implement well-developed policies. The reasons for such
inability were numerous but the most common one was the lack of a clear and well-
defined implementation plan or action programme, with detailed tasks, deliverables,
responsibilities and resource requirements.

This Action Programme is, therefore, a bold attempt to operationalise the statements
contained in the National Policy on Equalisation of Opportunities for Persons with
Disabilities by implementing the overall goals and objectives, strategies and actions
over time. Indicative specific timeframes have been assigned in the Action Programme
that will be subject to periodic review, taking into account the realities on the ground.

The Action Programme is presented in a tabular format for ease of implementation,
monitoring and review. Specific objectives have been highlighted to ensure that there
is focus on what each component of the Policy is trying to active. Each objective is
linked to a strategy, clearly indicating how the objective will be achieved. The strategy
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in turn is supported by key tasks or activities to be implemented or carried out, if the
objective is to be achieved. The Action Programme also clearly highlights who will be
responsible for the carrying out of the tasks, and what the outputs for the various tasks
will be. Finally, an estimate on the cost of carrying out the tasks has been made.

5.4 RISKIDENTIFICATION

There are a number of risks associated with the successful implementation of this Policy.
These include the following:

5.4.1 Failure to observe the principle of non-discrimination in
interventions for persons with disabilities.

A human rights-based approach to development demands that every effort be made
to reach out persons with disabilities without exception. The challenge, however, is how
to identify and reach out to the most vulnerable people with disabilities and ensure
their inclusion.

5.4.2 A ‘business as usual’ approach

A ‘business as usual’ approach will never lead to inclusive practices of persons with
disabilities. Routine programmes are unlikely to benefit people with disabilities unless
their plight and the factors behind their marginalisation, are taken into account.

5.4.3 Absence of a strong research

Reliable data on persons with disabilities disaggregated by such indicators as age, sex,
household income, geographic area and other factors is usually in short supply, often
because of inadequate funding to facilitate data collection and analysis. This inevitably
complicates the development of evidence-based interventions and the formulation of
appropriate responses targeted at reaching all persons with disabilities.

5.4.4 Flimsy excuses for inaction by policymakers

The absence or lack of comprehensive data or updated estimates of the number of
persons with disabilities should not be a reason to delay programme development.
While data collection and analysis are certainly important, it is also imperative to take
judicious actions based on human rights principles in areas where quantitative data is
still lacking.

5.4.5 Failure to adopt international commitments in national policies and
laws

Malawi is a signatory to a number of regional, continental and international
conventions and protocols on persons with disabilities. However, the ratification of
these instruments means little unless their principles are enshrined in the national laws.
The process of reforming and monitoring national legislation to meet international
standards is often slow and selective.
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5.4.6 Lach of pro-active disability legislation and/or poor enforcement of
existing legislation

Several laws exist in Malawi that relate to disability. These are, however, either
outdated and/or poorly enforced. Moreover, the process of identifying and repealing
outdated laws can be cumbersome and painstakingly slow. Unless more pro-active
legislation is enacted and all relevant legislation vigorously enforced and monitored,
persons with disability will remain marginalized.

5.4.7 Low human capacity among Government and key stakeholder
organisations in disability

Building capacity at the local and national levels is essential to the success of initiatives
to further the rights of disabled persons. Yet, the disability sector in Malawi lacks the
capacity to enable it to analyse its situation and status in society, to present its issues
effectively to the larger society and to lobby wvarious stakeholders locally and
internationally in order to enact appropriate legislation to guide citizens, private sector
and all other stakeholders in responding to the needs of persons with disabilities.

5.4.8 Inadequate funding for Policy implementation, institutional
building and reform

The National Policy on Equalisation of Opportunities for Persons with Disabilities and
related legislation will mean little if the financial resources from government and
development partners to implement and enforce the new policy and legislation remain
inadequate to fulfil commitments to persons with disabilities. Moreover, despite the
much touted ‘mainstreaming’, few line Ministries or Departments in the Civil Service
currently incorporate disability issues in their respective budgets. Furthermore,
experience in Malawi has shown that the disability sector has limited ability to bring
pressure to bear on the national budgetary process, probably due to the lack of
prioritisation of disability issues on the national development agenda.
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CHAPTER $IX

6.0 MONITORING AND EVALUATION

Monitoring and evaluation is an essential element of the implementation process of
any policy. There should be monitoring, transparent reporting and oversight of the
implementation process. In the specific case of the National Policy on Equalisation of
Opportunities for Persons with Disabilities, monitoring can be used as a corrective tool
against the violated rights of disabled persons. It can also be used to measure trends
and patterns of discrimination on the grounds of disability, both at an individual,
organisation and systemic levels.

The act of monitoring primarily investigates and records both achievements made and
violation of disabled people’s rights. The process itself often provides the impetus for
addressing disability. Monitoring can also be used as an educative tool, to create public
awareness.

The Ministry responsible for persons with disabilities, in collaboration with MACOHA,
FEDOMA and the Malawi Human Rights Commission will establish a system of
monitoring at all levels, in the private, as well as all spheres of government in the public
sector. The system will be vertical and horizontal i.e. between government and citizens,
and between citizen and citizen.

The monitoring shall encompass the full environment, although some particular groups
shall be targeted. These include:

e Women and girls with particular emphasis in those with intellectual
disabilities;

Disabled elderly people;

Rural disabled persons

Disabled persons in the workplace;

Abused disabled children in institutions;

Parents with disabled children; and

Disability groups with specific needs.

The monitoring and evaluation shall be guided by key performance indicators as
contained in the Policy Action Programme as well as by the extent to which financial
and material resources shall be allocated to and utilised by the disability sector. The
monitoring shall also include a systematic review of all national laws and policies that
impact on persons with disabilities.

For the monitoring to be effective, it shall require:

e Gathering, co-ordination and collation of findings;
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e Findings to be made available to civil society in an accessible and
understandable format;

e Participation by disabled people in decision making, planning and
evaluation at all levels. In other words, disabled people shall collaborate in
the monitoring and all stakeholders shall be partners in the process; and

e The act of reporting to be simple and sensitive to persons reporting
violations.

The Ministry responsible for persons with disabilities shall ensure that appropriate action
is taken to correct or ameliorate any shortcomings in the implementation process of the
policy. To this end, it shall establish close links with people engaged in monitoring at
community level, such as the District Community Development and Social Welfare
Officers, Child Welfare and Community Services, Community Health Workers, District
Education Managers, District Labour Officers, Community Rehabilitation Officers,
District Executive Committee Members of the District Assemblies, among other
stakeholders.

6.1 REVIEW OF POLICY

The National Policy on Equalisation of Opportunities shall be operational for a period
of five years. Thereafter, it shall be subject to review taking into account the successes
and constraints experienced during its initial period of operation as well as new
developments in the internal and external environments.
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ARRANGEMENT OF SECTIONS

SECTION
PART | - PRELIMINARY
1. Citation
2.  Application
3. Interpretation
PART Il - FUNDAMENTAL PRINCIPLES
4. Prohibition against forced labour
5.  Anti-discrimination
6. Equal pay
7. Remedies for infringement of fundamental rights

10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.

21.
22.
23.
24.

PART Il - ADMINISTRATION

The Labour Commission and labour officers
Powers of labour officers

Labour officer to notify employer of his presence
Free access and assistance to a labour officer
Prohibition against victimization

Prohibition against revealing secret information
Prohibition against conflict of interest
Assistance to small enterprises

Reports

Annual General Report

Content of the Annual General Report

Identity card

Obstruction. Etc., of labour officers

PART IV - EMPLOYMENT OF YOUNG PERSONS

Prohibition against child labour
Hazardous work

Register of young persons
Offences against this Part
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25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.

PART V - CONTRACTS

Types of contracts
Probationary period
Particulars of employment
Termination of contracts
Notice of termination of contracts
Payment in lieu of notice
Certificate of termination
Transfer of contract

Death of employer
Insolvency of employer
Severance allowance

PART VI - HOURS OF WORK, WEEKLY REST AND LEAVE

36.
37.
38.
39.
40.
41.
42.
43.
44.
45.
46.
47.
48.
49.

50.
51.
52.
53.
54,
55.

Normal working hours, weekly rest, etc.
Maximum daily working hours
Exemption

Overtime

Payment for working on public holiday
Continuous employment

Successor employer

Seasonal employment

Annual leave

Date of leave

Sick leave

Maternity leave

Right to return

Termination related to pregnancy

PART VII - WAGES

Payment of wages

Pay statement and record keeping

Prohibition related to payment of remuneration
Payment of remuneration on termination
Setting of minimum wages

No abatement of minimum wages
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PART VIII - DISCIPLINE AND DISMISSAL

56. Disciplinary action

57. Justification for dismissal

58. Unfair dismissal

59. Summary dismissal

60. Constructive dismissal

61. Proof of reason for dismissal
62. Complaints of unfair dismissal
63. Remedies for unfair dismissal

PART IX - MISCELLANEOUS PROVISIONS

64. Disputes and complaints
65. Handling of complaints
66. Offences and penalties
67. Regulations

68. Repeals and savings
69. Transitional

An Act to establish, reinforce and regulate minimum standards
of employment with the purpose of ensuring equity necessary
for enhancing industrial peace, accelerate economic growth and
social justice and for matters connected therewith and incidental
thereto

ENACTED by the Parliament of Malawi as follows: -

PART | - PRELIMINARY
1. This Act may be cited as Employment Act, 1999, and shall
come into operation on such date, as the Minister shall appoint by
notice published in the Gazette. (Citation and commencement)
2. (1) Subject to subsection (2), this Act applies to the private

sector and the Government, including any public authority or
enterprise. (Application)
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3.

This Act does not apply to members of the armed forces,

the prisons service or the police, except those employed in a
civilian capacity.

In this Act, unless the context otherwise requires - (interpretation)

“‘Commissioner” means the Labour Commissioner appointed
pursuant to section 8;

“Court”

means the Industrial Relations Court established under

section 110 (2) of the Constitution;

“Employee” means —

(@)
(b)

()

a person who offers his services under an oral or written
contract of employment, whether express or implied;

any person, including a tenant share cropper, who performs
work or services for another person for remuneration or
reward on such terms and conditions that he is in relation to
that person in a position of economic dependence on, and
under an obligation to perform duties for, that person more
closely resembling the relationship of employee than that of
an independent contractor; or

where appropriate, a former employee

“Employer” means -

(@)

(b)

any person, body corporate, undertaking, public authority or
body of persons who or which employs an employee and
includes heirs, successors and assignees of the employer;
or

were appropriate, a former employer;

“forced labour” means any work or service that is exacted from any
person under the threat of any penalty and is not offered voluntarily,
but does not include —

(@)

any compulsory military service or work of a purely military
character;
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(b)
()

any work or service that forms part of the normal communal
or civil obligations of citizens of Malawi;

any work or service exacted from a person as a
consequence of a conviction by any court;

Provided the person is not hired by or placed at the disposal of a
private individual, company or association and the work or service
is carried out under the supervision and control of a public
authority;

(d)

(€)

any work or service exacted in emergency situations where
the life or well being of the whole or part of the population is
endangered, but only to the extent that the requiring of such
labour is reasonably justifiable in the circumstances; or
minor communal services of a kind performed by members
of the community in the direct interest of the community :

Provided that the members of the community have been consulted
concerning the need for such services;

“Industrial undertakings” mean -

(@)
(b)

()

mines, quarries and other works for the extraction of
minerals;

undertakings in which articles are manufactured, altered,
cleaned, ornamented, finished, adapted for sale, broken up
or demolished, or in which materials are transformed,
including undertakings engaged in food processing, agro-
processing activities, ship building or in the generation,
transformation or transmission of electricity or motive power
of any kind; or

undertaking engaged in building and civil engineering work,
including constructional, repair, maintenance, alteration and
demolition work;

“labour officer” includes the Commissioner, Regional Labour Officer
and District Labour Officer”

“remuneration” means the wage or salary and any additional benefits,
allowances or emoluments whatsoever payable, directly or indirectly,
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whether in cash or in kind, by the employer to the employee and
arising out of the employee’s employment;

“wage” means all earnings, however designated or calculated,
capable of being expressed in terms of money and fixed by mutual
agreement or by law, which are payable by virtue of a written contract
of employment by an employer to an employee for work done or to be
done or for service rendered or to be rendered.

PART Il - FUNDAMENTAL PRINCIPLES

4, (1) No person shall be required to perform forced labour.
(Prohibition against forced labour)

(2) Any person who exacts or imposes forced labour or
causes or permits forced labour shall be guilty of an offence
and liable to a fine of MK 10,000 and to imprisonment for two
years.

5. (1) No person shall discriminate against any employee or
prospective employee on the grounds of race, colour, sex,
language, religion, political or other opinion, nationality, ethnic
or social origin, disability, property, birth, marital status or family
responsibilities in respect of recruitment, training, promotion,
terms and conditions of employment, termination of
employment or other matters arising out of the employment
relationship. (Anti-discrimination)

(2) Subsection (1) does not preclude any provision,
programme or activity that has its object the improvement of
conditions of disadvantaged person, including those who are
disadvantaged on the grounds enumerated in subsection (1)

(3) Any person who contravenes this section shall be guilty of
an offence and liable to a fine of MK 10,000 and to
imprisonment for two years.

6. (1) Every employer shall pay employees equal remuneration
for work of equal value without distinction or discrimination of
any kind, in particular, on basis of race, colour, sex, language,

Malawi Government





Employment Act No.6 of 2000 8

religion, political or other opinion, nationality, ethnic or social
origin, disability, property, birth, marital or other status or family
responsibilities. (Equal pay)

(2) Where a violation of subsection (1) is alleged, the
employer shall bear the burden of proving that there was no
violation.

Where a complaint alleging infringement of rights contained in
this Part has been proved, the Court shall make such order as it
deems necessary to ensure compliance with the provisions of
this Part, including an order for reinstatement of an employee,
the restoration to him of a benefit or advantage and an order for

the payment of compensation. (Remedies for infringement of
fundamental rights)

PART Ill - ADMINISTRATION

(1) There shall be appointed in the public service an officer to
be designated as the Labour Commissioner (in the Act
otherwise referred to as the “Commissioner”), and other public
officers subordinate to him, who shall be responsible for the

effective administration and application of this Act. (The Labour
Commissioner and labour officers)

(2) Without derogating from the generality of subsection (1),
the Commissioner shall be responsible for -

(a) inspecting places of work as often and as thoroughly as
IS necessary;

(b) supplying relevant technical information and advice to
employers, employees and other persons on labour
matters;

(c) making proposals for the periodic review of this Act;

(d) the making of such reports as he shall consider
appropriate or as the Minister may require; and
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(e) any other matter that shall require administration under
this Act.

(3) The Commissioner may, in writing, authorize any public
officer to exercise any or all of the powers of the Commissioner,
subject to such conditions, including territorial restrictions, as
the Commissioner may stipulate in the authorization.

(4) In the performance of his duties under this Act, the
Commissioner shall be subject to -

(@) the general and special directions of the Minister;
and

(b) for avoidance of doubt, the provisions of the Public
Service Act. (No. 19 of 1994)

(5) This Act shall be enforced by labour officers, acting
subject to the direction of the Commissioner and, for that
purpose, labour officers shall have the powers set out in section
9.

(1) A labour officer —

(a) may, subject to paragraph (c), enter any workplace
freely and without prior notice at any hour of the day
or night;

(b) may, subject to paragraph (c), enter by day any
premises which he reasonably believes to be a
workplace;

(c) shall not enter the private home of an employer
pursuant to paragraphs (a) and (b) except with the
consent of the employer or under the authority of a
warrant issued by a magistrate;
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(d)

(f)

may, in general, carry out any examination, test or
enquiry which he considers necessary in order to
satisfy himself that the provisions of this Act or any
other law relating to the employment of persons are
being strictly observed and, in particular, may —

(i) interrogate, alone or in the presence of
witnesses, the employer of the employees on any
matter concerning the application of this Act and
any other law relating to the employment of
persons;

(i)  require the production of any records, books,
registers or other documents, the keeping of which
is prescribed by this Act or any other law relating to
the employment of persons or conditions of work, in
order to ensure that this Act and any other law
relating to the employment of persons is being
respected, and to copy such documents or take
extracts there — from;

(i)  enforce the posting of any notices required by
this Act or any other law relating to the employment
of persons; and

(iv) take or remove, for purposes of analysis,
samples of materials and substances used or
handled, subject to the employer or the employer’s
representative being notified of any samples or
substances taken or removed for this purpose;

may require from employers and employees
information as the remuneration, hours and
conditions of work;

may inspect any record of accidents or occupational
disease kept by the employer pursuant to the
provisions of the Occupational Safety, Health and
Welfare Act or any other law and require from an
employer information as to the causes and
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(9)

(h)

circumstances relating to any accident or
occupational disease that may have occurred on the
employer's premises or in the course of
employment; (No. 21 of 1997)

may be accompanied by a member of the police
force if he/she has reasonable cause to apprehend
any serious obstruction in the execution of his/her
duty; and

may take steps with a view to remedying defects
observed in plant layout, installation or working
methods which he/she reasonably believes
constitute a threat to the health or safety of
employees.

(2) In order to enable a labour officer to take steps under
subsection (1) (h), a labour officer shall have powers to make
orders requiring -

(@)

(b)

such alteration to the plant installation or layout, to
be carried out within a specific time limit, as may be
necessary to secure compliance with the legal
provisions relating to health or safety of employees;
or

in the event of imminent danger to the health or
safety of the employees, measures with immediate
executory force.

10. A labour officer shall, when on an inspection visit, notify the
employer of the employer’s representative of his/her presence, unless
the labour officer considers that such notification may be prejudicial to
the performance of his/her duties. (Labour officer to notify employer of his/her

presence)
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11. Anemployer shall -

(@) grant an employee every opportunity and necessary
facilities for communicating freely with a labour officer,
and

(b) when so requested, afford every reasonable assistance to
a labour office. (Free access and assistance to a labour officer)

12. No employer shall inflict a disadvantage on an employee for
anything done by the employee in pursuance of the provisions of this
Part. (prohibition against victimization)

13. (1) No labour officer shall, while in office or subsequently,
reveal any manufacturing or commercial secret or working
process, which comes to his knowledge in the course of his/her
duties. (Prohibition against revealing secret information)

(2) A labour officer shall treat as absolutely confidential the
source of any complaint bringing to his notice a contravention of
this Act and shall not reveal to the employer or the employer’s
representative that inspection was made in consequence of the
receipt of a complaint that a breach of this Act appeared to
have been committed.

14. A labour officer shall not have any interest, direct or indirect, in
the undertakings under his supervision. (Prohibition against conflict of interest)

15. In exercise of his/her powers, a labour officer shall take into
account the size, capitalization and degree of formality of the
operation of undertakings under the supervision and shall make all
efforts to assist smaller and informal enterprises in understanding and
complying with this Act and any other law relating to the employment
of Persons. (Assistance to small enterprises)

16. (1) A labour officer shall within thirty days of conducting an
inspection submit to the Regional Labour Officer a report in
respect thereof.
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(2) In addition to reports referred to in subsection (1), a
labour officer shall, on such intervals as may be determined by
the Commissioner but which intervals shall not be less than
once a year submit periodic reports to the Regional Labour
Officer.

(3) The Regional Labour Officer shall every three months
transmit to the Commissioner the reports submitted to him
pursuant to subsections (1) and (2).

(4) The reports referred to in subsections (1) and (2) shall be
drawn up in such manner and deal with such subjects as may
be determined by the Commissioner.

17. (1) The Commissioner shall publish an annual general report
on the work of the inspection. (Annual general report)

(2) The annual report shall be published within a reasonable
time after the end of the year to which it relates and, in any
case, within twelve months after the end of the year.

(3) The annual general report shall be circulated to all
registered employee’s organizations and employer’s
organizations.

18. The annual general report referred to in section 17 shall deal
with all subjects under the control of the Commissioner including -
(Content of the annual general report)

(@) laws and regulations relevant to the work of the inspection
service;

(b) staff of the labour inspection service;

(c) statistics of workplaces liable to inspection and the
number of workers employed therein;

(d) statistics of inspection visits;
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(e) statistics of violations and penalties imposed in respect of
the violations;

()  statistics of industrial accidents; and
(g) statistics of occupational diseases.

19. Every labour officer shall be furnished by the Secretary
responsible for labour matters with an identity card and shall, if so
required in the course of exercising his/her duties under this Act,
produce the card. (identity Card)

20. Any person who - (obstructions, etc., of labour officers)

(@) willfully obstructs a labour officer in the exercise of any of
the powers conferred upon him by this Act;

(b) fails to comply with any lawful requirement or order of a
labour officer given or made under this Act;

(c) prevents or attempts to prevent any employee from being
examined under section 9 (1) (d); or

(d) fails to produce any book, register or other document
upon being so required under section 9 (1) (d), shall be
guilty of an offence.

PART IV - EMPLOYMENT OF YOUNG PERSONS

21. (1) subject to subsection (2), no person under the age of
fourteen shall be employed or work in any public or private
agricultural, industrial or non-industrial undertaking or any
branch thereof.

(2) Subsection (1) shall not apply to work done in homes,
vocational technical schools or other training institutions

Provided that work done in a vocational technical school or other
Training institutions is —
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(@) approved and supervised by a public authority; or

(b) an integral part of the educational or vocational training
programme for which the school or institution is
responsible.

22. (1) No person between the age of fourteen and eighteen
years shall work or be employed in any occupation or activity
that is likely to be - (Hazardous work)

(a) harmful to the health, safety, education, morals or
development of such a person; or

(b) prejudicial to his attendance at school or any other
vocational or training programme.

(2) The Minister may, in consultation with relevant
organizations of employers and employees, specify, by notice
published in the Gazette, occupations or activities, which, in this
opinion, are likely to have the effect mentioned in subsection

(1).
23. Every employer shall keep a register of any person under the

age of eighteen years employed by or working for him. (Register of young
persons)

24. Any person who contravenes any provision of this Part shall be
guilty of an offence and liable to a fine of MK 20,000 and to
imprisonment for five years. (Offenses against this Part)

PART V - CONTRACTS

25. (1) Unless otherwise provided by this Act, this Part applies to
all types of contracts of employment. (Type of contracts)

(2) A contract of employment shall be in any one of the
following forms -

(a) a contract for an unspecified period of time;
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26.

(b) a contract for a specified period of time; or
(c) a contract for a specific task.
(1) In a contract of employment in respect of a skilled worker,

the parties may agree on the duration of the probationary
period:

Provided that the period shall not, in any event, exceed twelve
months.

27.

(2) During a probationary period, a contract of employment
may be terminated at any time by either party without notice.

(3) For purposes of this section, “skilled worker” means an
employee in an undertaking who has special ability to do
something, which ability is gained through acquisition,
programmed or otherwise, of knowledge, attitude and
behaviour.

(1) Every employer shall give to each employee a written
statement of particulars of employment. (Particulars of employment)

(2) The statement referred to in subsection (1) shall be given-

(a) with respect to an employee in employment at the
commencement of this Act, within three months of
the commencement of this Act,. To each employee
who is employed by the employer; and

(b) with respect to an employee employed after the

commencement of this Act, within one month of
his/her reporting for work.

(3) The written statement referred to in subsections (1) and
(2) shall include the following particulars -

(a) the names of the employee and of the employer;
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28.

(b) the date of commencement of the contract;

(c) the rate of remuneration and the method of
calculating remuneration;

(d) the intervals at which remuneration is paid;
(e) the nature of the work to be performed,;
()  normal hours of work;

(g) any provision for the termination of the contract
other than those provided by this Act;

(h) any disciplinary rule applicable to the employee.

(4) For the purposes of this section, “employer” means any
person, body corporate, undertaking or body of persons who or
which has in his employment at least five employees>

(1) Subject to sections 29 and 57, a contract of employment
for an unspecified period of time may be terminated by either
party. (Termination of contracts)

(2) A contract of employment for a specific period of time
shall automatically terminate on the date specified for its
termination and, unless it is expressly or tacitly renewed or
prolonged, no notice shall be required for its termination;

(3) Where the purpose or effect of a contract of employment
that is purported to be for a specified period of time or a specific
task is the filling on a lasting basis of a post connected with the
normal and permanent activity of an undertaking, it shall be
deemed to be a contract of employment for an unspecified
period of time.

(4) A contract of employment to perform a specific task shall
terminate on the completion of the task and no notice of
termination shall be required of either party:

Malawi Government





Employment Act

No.6 of 2000 18

Provided that in cases of ambiguity, where an employee is regularly
and repeatedly employed and paid wages on the basis of completion
of a quantity of work which can be completed in less than 24 hours,
the contract of employment shall be deemed to be of an unspecified

period of time.

29. (1) A contract of employment for an unspecified period of
time may be terminated by either party upon giving the other
party the following minimum period of notice in writing —

(@)

(b)

()

(d)

where the contract is to pay wages at a monthly

rate, one month’s notice;

where the contract is to pay wages at a fortnightly

rate —

(i)
(i)

one fortnight notice where the employee has
been employed for less than five years; and
one month’s notice where the employee has
been continuously employed for at least five
years.

where the contract is to pay wages at a weekly rate-

(i)
(ii)

(iii)

one week’s notice where the employee has
been employed for less than two years;

one fortnight’s notice where the employee has
been continuously employed for a period of
not less than two years but not exceeding five
years; and

one month’s notice where the employee has
been continuously employed for at least five
years;

where the contract is to pay wages at a daily or
hourly rate -

(i)

one week’s notice where the employee has
been employed for less than six months;
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30.

(i)  one week’s notice where the employee has
been continuously employed for a period of
not less than six months but not exceeding
two years;

(i)  one fortnight’s notice where the employee has
been continuously employed for a period of
not less than two years but less than five
years; and

(iv) one month’s notice where the employee has
been continuously employed for a period of at
least five years;

(2) Where the contract of employment for unspecified period
of time is to pay wages at any rate, other than an annual rate
not provided for in subsection (1), either party may determine
the contract at the close of any day without notice.

(3) The minimum period of notice in respect of a contract of
employment for a specified period of time shall be fourteen
calendar days.

(1) Section 29 shall not be taken to prevent either party from
waiving his right to notice on any occasion or from accepting
payment in lieu of notice. (Payment in lieu of notice)

(2) In lieu of providing notice of termination, the employer
shall pay the employee a sum equal to the remuneration that
would have been received and confer on the employee all other
benefits due to the employee up to the expiration of the
required period of notice.

(3) Where the employee terminates the contract without
notice in circumstance in which notice was required, and the
employer has not waived the right to notice, the employee shall
be required to pay the employer in lieu of notice a sum equal to
the remuneration that would otherwise have been to the
employee up to the expiration of the required period of notice :
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Provided that the employee shall be entitled to be paid remuneration
and to receive such other benefits which may have accrued at the
date of termination.

31.

32.

(1) On any termination of a contract of employment an
employer, if so requested by the employee, shall provide the
employee with a certificate indicating —

(@) the name and address of the employer;
(b) the nature of the employer’s business;

(c) the length of the employee’'s continuous
employment with the employer;

(d) the capacity in which the employee was employed
prior to the termination;

(e) the wages and the remuneration payable at the date
of termination of the contract; and

()  where the employee so requests, the reason for the
termination of employment.

(2) The certificate referred to in subsection (1) shall not
contain any evaluation of the employee’s work unless the
employee requests the evaluation.

(1) Except as provided in subsection (2), no contract of
employment shall be transferred from one employer to another
without the consent of the employee. (Transfer of contract)

(2) Where an undertaking or a part thereof is sold,
transferred or otherwise disposed of, the contract of
employment of an employee in employment at the date of the
disposition shall automatically be transferred to the transferee
and all the rights and obligations between the employee and
the transferor at the date of the disposition shall continue to
apply as if they had been rights and obligations between the
employee and the transferee and anything done before the

Malawi Government





Employment Act No.6 of 2000 21

disposition by or in relation to the transferor in respect of the
employee shall be deemed to have been done by or in relation
to the transferee.

(3) Subsection (2) shall not absolve any person of liability to
be prosecuted for, convicted of an sentenced for any offence
committed prior to the sale, transfer or disposition of the
undertaking referred to in subsection (2).

33. If the employer’s personal or legal position formed the basis of
a contract of employment, the death of the employer shall cause the
contract of employment to terminate one month from the date of the
employer’'s death, unless it is otherwise terminated in accordance
with section 57 (1) within that period. (Death of employer)

34. (1) The insolvency or wind-up of the employer’'s business
shall cause the contract of employment of any employee to
terminate one month from the date of insolvency or winding-up,
unless it is otherwise terminated in accordance with section 57
(1) within that period. (insolvency of employer)

(2) This section shall not apply where, notwithstanding the
insolvency or winding-up, the undertaking continues to operate
or has been transferred.

(3) On the insolvency or winding-up of an employer’s
business, the claim of an employee or those claiming on his/her
behalf to wages and other payments to which he is entitled
under this Act or any contract shall have priority over all other
creditors, including the State and the social security system, for
the following amounts -

(a) wages, overtime pay, commissions and other forms
of remuneration relating to work performed during
the twelve weeks preceding the date of the
declaration of insolvency or winding-up;

(b) holiday pay due as a result of work performed
during the two years preceding the date of the
declaration of insolvency or winding-up;
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(c) amounts due in respect of other types of paid
absence accrued during the three months preceding
the date of the declaration of insolvency or winding-
up; and

(c) severance pay, compensation for unfair dismissal
and other payments due to employees upon
termination of their employments due to employees
upon termination of their employment.

(1) On termination of contract, by mutual agreement with the
employer or unilaterally by the employer, an employee shall be
entitled to be paid by the employer, at the time of termination, a
severance allowance to be calculated in accordance with the
First Schedule. (Severance allowance)

(2) The Minister may, in consultation with organizations of
employers and organizations of employees; by notice published
in the Gazette, amend the First Schedule.

(3) The employment of an employee shall not be terminated
for reasons connected with his capacity or conduct before the
employee is provided an opportunity to defend himself/herself
against the allegations made, unless the employer cannot
reasonably be expected to provide this opportunity.

(4) For the purposes of subsection (1), termination includes
termination by reason of the insolvency or death of the
employer, but does not include -

(@) termination of a contract of employment for a
specified period of time where termination occurs at
the expiration of the specified period; or

(b) a contract of employment for a specified task where
the termination occurs at the completion of the task.

(5) The payment of a severance allowance under subsection
(1) shall not affect the employee’s entitlement, if any, to
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payment in lieu of notice under section 30 or to a compensatory
or special award under section 63.

(6) Subsection (1) shall not apply where the employee -

(@)

(b)

()

(d)

(€)

IS serving a probationary period as provided for in
section 26;

Is fairly dismissed for a reason related to his
conduct;

unreasonably refused to accept an offer of re-
employment by the employer at the same place of
work under no less favourable terms than he was
employed immediately prior to the termination;

is employed by a partnership and his employment
ceases on the dissolution of the partnership and
he/she enters into employment with one or more of
the partners immediately after such dissolution or
unreasonably refuses to accept an offer of
employment by any such partner under no less
favourable terms than he was employed
immediately prior to the dissolution;

iIs employed by a personal employer who dies, and
the employee enters into the employment of the
personal representative, widow, widower or any heir
of the deceased employer immediately after such
death or he unreasonably refuses to accept an offer
of employment by such person on no less
favourable terms than he was employed
immediately prior to the death.

(7) Where the contract of employment is terminated by
reason of the death of the employee, the severance allowance
shall be paid to the surviving spouse of the deceased employee
or, in the absence of such a spouse, to such other dependent
relatives as the labour officer may decide.
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36.

(8) A complaint that a severance allowance has not been
paid may be presented to a District Labour Office within three
months of its being due and if the District Labour Officer fails to
settle the matter within one month of its presentation, it may be
referred to the Court, in accordance with section 64 (2) or 64
(3), which, if the complaint has been proved, shall order
payment of the amount due.

PART VI - HOURS OF WORK, WEEKLY REST AND LEAVE

(1) An employee’s normal working hours shall be set out in the
employment contract: (Normal working hours, weekly rest, etc.)

Provided that no employer shall require or permit any
employee, other than a guard or any other category of
employee exempted from this Part pursuant to section 38, to
work for more than forty-eight hours during any week, excluding
overtime.

(2) Subject to subsection (3), no employer shall require or
permit a guard to work for more than forty —eight hours in a
week, excluding overtime.

(3) An employer may require a guard to work for more than
forty-eight hours where circumstances so demand:

Provide that any hours worked in excess of forty-eight hours
shall be treated as overtime and paid at the rate of fifty per cent
of the guard’s basic pay.

(4) No employer shall require or permit an employee to work
for more than six consecutive days without a period of rest,
comprising at least twenty-four consecutive hours, which shall
be taken on a customary day of rest or a day agreed upon
between the parties:

Provided that the weekly rest period shall, whenever possible,
be granted simultaneously to all employees concerned in each
undertaking.
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37.

38.

(5) Subsection (4) shall not apply to undertaking in which
only members of the employer’s family who do not earn wages
nor to persons in commercial or retail undertakings holding high
management positions.

(1) The Minister shall require or permit -

(@) a guard or shift worker to work for more than eight
hours on any day; (Maximum daily working hours)

(b) any employee, other than a guard or shift worker —

()  who normally works not more than five days
during a week, to work for more than twelve
hours on any day; or

(i)  who normally works six days during a week, to
work for more than eight hours on any day.

(1) The Minister may, by Order published in the Gazette,
grant temporary exemption from any or all provisions of this
Part (Exemption)

(@) in case of accident, actual or imminent, force majeur
or the need for urgent work to premises or
equipment, but only in so far as may be necessary
to avoid serious interference with the ordinary
working of the undertaking;

(b) in the event of abnormal pressure of work due to
special circumstances, in so far as the employer
cannot ordinarily be expected to resort to other
measures; and

(c) in order to prevent loss of perishable goods.

(2) Where temporary exemption is granted under subsection
(1), the employees concerned shall be granted compensatory
rest of a total duration of at least equivalent to that provided for
in section 36 (4), and the hours worked beyond the maximum
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daily normal working hours shall be compensated as overtime,
in conformity with section 39.

39. (1)

Overtime shall be subject to the limitations set out in

sections 36 (4) and 37.

(2)

There shall be three classes of overtime known

respectively as -

3)

(4)

(5)

40. (1)

(a) ordinary overtime, which shall be time worked on a
working day in excess of the hours normally worked
by the employee in the undertaking concerned,;

(b) day off overtime, which shall be time worked by an
employee on a day on which he would otherwise be
off duty; and

(c) holiday overtime, which shall be time worked on a
public holiday.

An employee shall for each hour of ordinary overtime be
paid at the hourly rate of not less than one and one-half
his wage for one hour.

An employee shall for each hour of day-off overtime be
paid at the hourly rate of not less than twice his wage for
one hour.

An employee shall for each hour of holiday overtime be
paid at a rate of not less than twice the normal hourly
rate.

An employee, if not required to work on a public holiday,

shall be entitled to leave of absence with full pay on the holiday:
(payment for working on public holiday)

Provided that —

(@) an employee who absents himself without
reasonable cause on the working day preceding the

Malawi Government





Employment Act No.6 of 2000 27

public holiday shall not be paid for the public
holiday;

(b) where more than one public holiday is observed on
successive days then, in order to qualify for
permanent in respect of the public holidays, an
employee shall not have been absent without
reasonable cause for the equivalent number of
working days immediately preceding the public
holidays; and

(c) an employee who, having been required to work on
a public holiday, fails so to do without reasonable
cause shall not be entitled to payment in respect of
the public holiday.

(2) Each hour worked on a public holiday shall be paid for at
the hourly rate of wages in addition of the day’s pay required to
be given under subsection (1)

Provide that —

(@) when the hours worked on the public holiday
exceeds the number of hours normally worked, the
additional hours shall be paid for at twice the hourly
rate; and

(b) where pay for a public holiday is not payable due to
the absence of the employee from work on the day
or days preceding the public holiday or holidays and
the employer requires the employee to work on the
public holiday or holidays, then the employee shall
nevertheless be paid for all hours worked on the
public holiday or holidays at twice the normal hourly
rate.

41. (1) For the purpose of this Act, “continuous employment”
shall begin from and include the first day on which an employee
begins to work for an employer and shall continue up to and
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including the date of termination of employment. (Continuous
employment)

(2) It shall be presumed, unless the contrary is shown, that
the employment of an employee with an employer is continuous
whether or not the employee remains in the same job.

(3) An employee’s continuous employment shall not be
treated as interrupted if the employee is absent from work for a
period less than six months -

(a) due to taking annual, maternity, sick or any other
leave according with this Act, any other enactment
or agreement;

(b) due to his suspension, with or without pay, in
accordance with the provisions of this Act, any other
enactment or agreement.

(c) Due to the termination of his employment prior to
being reinstate or re-engaged in accordance with
section 63 or under any agreement;

(d) Due to having been temporarily laid-off by the
employer;

(e) Due to action in pursuance of a strike in which he
participated,;

()  Due to a lockout; or

(g) With the leave of his employer.
(4) Any period of time elapsing in the circumstances referred
to in subsection (3) shall count for the purposes of calculating

the continuous period of employment.

(5) Any period during which an employee is absent from work
of his participation in a strike shall not interrupt the continuity,
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but shall not count for the purposes of calculating the length of
continuous employment.

42. Where an undertaking or part of it is sold, leased, transferred or
otherwise disposed of, the periods of employment of an employee
with the two successive employers shall be deemed to constitute a

single period of continuous employment with the successor employer.
(Successor employer)

43. Where an employer is engaged in an undertaking, in which it is
customary to employ some employees only at certain seasons of the
year and an employee is employed for successive seasons, the
employee shall be deemed to have been continuously employed for
the aggregate of all the time he has actually performed work for the
same employer for continuous seasons. (Seasonal employment)

44. (1) every employee, except where otherwise provided for in
this Act, shall be entitled to a period of annual leave with pay of
not less than - (Annual leave)

(@) eighteen working days if he/she works six days a
week; and

(b) fifteen working days if he/she works five days a
week,

and the leave shall be taken within six months of the
entitlement to the leave falling due :

Provided that the leave may be deferred and accumulated by mutual
agreement.

(2) Where an employee’s length of service in any one year,
including the period prior to the completion of the first year of
continuous service, is less than the length of service required
for the full entittement set out in subsection (1), the employee
shall be entitled to a period of annual leave with pay
proportionate to his length of service during that year.
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45.

(3) Where an employee is employed on a less than full-time
basis, any day on which the employee works shall, in the
computation of periods of employment, be counted as one
working day.

(1) the leave referred to in section 44 — (Date of leave)

(a) shall be granted by the employer, in consultation
with the employee, as from a date determined by
the employer, but not later than six months after the
end of the year in respect of which the leave
entitlement arose;

(b) shall not be concurrent with any period of —
()  sick leave granted pursuant to section 46;

(i)  maternity leave granted pursuant to section
47; or

(i) notice of termination of contract of
employment.

(c) shall be extended by one working day with full pay
each public holiday which falls within the
employee’s period of leave and falls on a day which
otherwise would have been an ordinary working day
for the employee.

(2) Upon termination of an employee’s employment, the
employer shall pay him the remuneration in respect of any
leave, which accrued to the employee but was not granted
before the date of termination of employment.

(3) The amount to be paid to an employee under this section
shall be calculated at the rate of at least the wage, which the
employee was receiving immediately prior to the date upon his
leave commenced or his employment terminated, as the case
may be.
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(1) An employee shall be entitled, after completing twelve
months’ continuous service, to at least four weeks sick leave on
full pay and eight weeks sick leave on half pay during each
year. (Sick leave)

(2) During sick leave, an employee shall be paid the normal
rate of wages;

(3) An employer shall not be bound to grant sick leave unless
the employee produces a certificate from a registered medical
practitioner stating the nature of the employee’s incapacity.

(1) A female employee shall be entitled, within every three

years, to at least eight weeks maternity leave on full pay.
(Maternity leave)

(2) During the period when an employee is on maternity
leave, her normal benefits and entitlements, including her
contractual rights and accumulation of seniority, shall continue
uninterrupted and her period of employment shall not be
considered to have been interrupted, reduced or broken.

(3) In the event of iliness, certified by a registered medical
practitioner, arising out of pregnancy of confinement, affecting
the employee or her child, the employer shall grant the
employee additional leave as the employer may deem fit.

(1) Upon the expiration of her maternity leave, an employee
shall have the right to return to the same job with the same
benefits and entitlements as immediately before her absence,
unless - (Right to return)

(@) the job ceased to exist because of the economic,
technological or organizational requirements of the
undertaking; or

(c) sheis incapable of continuing to perform the job.

(2) In either of the circumstances mentioned in subsection
(1), the employer shall take reasonable steps to find the
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49

50.

employee a suitable alternative job within the undertaking.

(3) If no suitable alternative job can be found in accordance
with subsection (2), or if the employee unreasonably refuses
the offer of a suitable alternative job, the employer shall be
entitled to terminate her employment with notice, subject to the
requirements of section 28 and to providing a severance
allowance under section 35.

(1) An employer who terminates the employment of an
employee because the employee is pregnant or for any reason
connected with her pregnancy shall be guilty of an offence and
the burden of proving that the employment was not terminated
because of pregnancy shall be on the employer.

(2) An employer who is convicted of an offence under
subsection (1) shall be liable to a fine of MK 20,000 and
imprisonment for five years.

(3) In addition to imposing a penalty under subsection (2), the
Court may order -

(a) the employer to reinstate the employee, who shall
be treated in all respects as if her employment had
not been terminated; and

(b) an award of compensation as specified in section
63 (1) (c).

(4) An employer who is ordered under subsection (2) to
reinstate an employee and refuses to do so shall be guilty of an
offence and liable to a fine of MK 500 for each day during which
the offence continues.

PART VII - WAGES

(1) The wages payable to an employee shall be paid in

accordance with the terms of the employment contract: Payment of

wages
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Provided that they shall be paid —

(@) not less often than once a week or fortnight in the
case of an employee whose wages are -

()  fixed by the hour, day or week; or

(i)  calculated solely on a piece-work or task-work
basis; or

(b) not less than once a month in the case of an
employee whose wages are fixed on a monthly or
yearly basis.

(2) Subject to the provision to section 28 (4), where the
contract of employment is for a specific task, wages may be
paid upon the completion of the task or, if the employer and the
employee so agree, weekly, fortnightly or monthly, in which
case the contract shall not be considered to be one for a
specific task.

(3) The wages payable to an employee —

(@) shall be paid to the employee or to a person
specified by him in writing;

(b) shall be paid in legal tender; and

(c) may, with the consent of the employee, be paid by
cheque in the sum of the wages payable.

(4) Subject to subsection 5, partial payment of wages in the
form of allowances in kind may be made in undertakings or
occupations where allowances are customary and -

(a) the allowances are appropriate for the personal use
and benefit of the employee and the employee’s
family; and
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(b) the value attributed to the allowance is fair and
reasonable.

(5) The payment of wages in the form of liquor or noxious
drugs shall not be permitted under any circumstances.

51. (1) Every employee in the public or private agricultural,
industrial or commercial undertaking or any branch thereof shall
receive with each payment of wages an accurate itemized
statement from the employer in writing in a form which sets out
— Pay Statement and record keeping

(@) the employee’s gross wages due at the end of the
pay period;

(b) the amount of every deduction from his wages from
his wages during the pay period and the purpose for
which each deduction was made; and

(c) the employee’s net wages payable at the end of the
pay period.

(2) Every employer in the public or private agricultural,
industrial or commercial undertaking or any branch thereof shall
keep an accurate written record showing

() wage and remuneration paid on each
employee during the previous three years;
and

(i)  the gross amount payable to each employee,
deductions made there from and reasons for
the deductions.

(3) An employee shall have the right to complain to the
District Labour Officer where an employer fails to provide an
accurate pay statement or keep accurate records, as required
by this section.
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52. (1) No employer shall - Pronibition relating to payment of remuneration

(@)

(b)

()

(d)

(€)

(f)

(9)

(h)

pay wages in the form of promissory notes,
vouchers or coupons;

require or permit an employee to pay or repay to
him any remuneration payable or paid to the
employee in accordance with this Act;

require or permit a direct or indirect payment from
the employee or deduction from the employee’s
wages for the purpose of obtaining or retaining
employment;

do any act or permit any act to be done as a direct
or indirect result of which an employee is deprived
to the benefit or of any portion of the benefit of any
remuneration so payable or paid;

require or permit an employee to give a receipt for
or otherwise to represent that he received more
than he actually received by way of remuneration;

pay an employee by requiring the employee to
make use of any store which is established —

(i) in connexion with the undertaking of the
employer; or

(i)  for the sale of commodities to his employees;

require or permit wages to be paid in any place of
amusement or where alcoholic liquor or noxious
drugs are sold, shop or store for the retail sale of
merchandize, except in the case of persons
employed therein;

limit in any manner the freedom of the employee to
dispose of his wages
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(2) No employer shall deduct from an employee’s wages any
amount except -

(@) the employee’s contribution to a compulsory social
security scheme;

(b) an amount to be deducted in accordance with law or
a court order

Provided that such deduction shall not be more than one-half of the
employee’s for the period in respect of which the wages are being
paid;

(c) an amount authorized by the employee in writing
which is not greater in aggregate to an amount
equal to one-half of the wages of the employee and
which —

() is due to the employee in respect of housing
furnished by the employer to the employee,
goods sold by the employer to the employee
or any loan or advance on his wages granted
by the employer to the employee;

(i)  the employer has paid or has undertaken to
pay in connexion with any loan granted to
such employee in order to acquire a dwelling
or in connexion with the hiring of a dwelling or
other accommodation; or

(i) the employee owes to a vacation, sick,
medical, insurance, savings, provident or
pension fund,;

(iv) is deducted in accordance with section 36 of
the Labour Relations Act. No. 16 of 1996

53. (1) Subject to subsection (2), wages and other remuneration
due to an employee on the termination or completion of his
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contract of employment shall be paid within seven days after its
termination or completion. Payment of remuneration on termination

(2) Pension benefits due to an employee shall be paid within
six weeks of the termination or completion of the contract of
employment.

(1) The Minister, if he is of the opinion that it is expedient to
fix the minimum wages of any group of wages earners, shall
consult with organizations of workers and employers relevant to
the group of wage earners as to the appropriate level of
minimum wage to be prescribed. setting of minimum wages

(2) The Minister may, after the consultations referred to in
subsection (1), publish in the Gazette, a wages order
prescribing the minimum wages to be paid to the group of wage
earners to which such wages order applies.

(3) In prescribing minimum wages, the minister shall, as far
as possible, consider -

(a) the needs of workers and their families, the general
level of wages, the cost of living, social security
benefits and the relative living standards of order
social groups; and

(b) economic factors, including the requirements of
economic development, levels of productivity and
any effect the wage might have on employment.

(4) The Minister shall, in consultation with representative
organizations of workers and employers, reconsider the levels
of minimum wages at least once every three years.

(5) The Minister shall consult with representative
organizations of workers and employers at any time he is of the
opinion that the procedure for setting wages set out in this
section should in any way be modified.
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55. (1) Minimum wages set under section 54 shall not be subject
to abatement. No abatement of minimum wages

Provided that collective agreements may provide for wages which
exceed the minimum wages

(2) Any employer whom pays wages in contravention of
subsection (1) shall be guilty of an offence and liable to a fine of
MK 50,000 and to imprisonment for ten years.

PART VIII - DISCIPLINE AND DISMISSAL

56. (1) An employer shall be entitled to take disciplinary action,
other than dismissal, when it is reasonable to do so considering
all the circumstances.

(2) For the purposes of this Part a “disciplinary action”
includes -

(@) a written warning;
(b) suspension; and
(c) demotion.

(3) Subject to subsection (4), no employer shall impose a fine
or other monetary penalty on an employee:

Provided that the employer may not pay wages to the employee for
the period he has been absent from work without permission of the
employer and without reasonable excuse.

(4) An employer may deduct an amount of money from an
employee’s wages as restitution for property damaged by the
employee.

(5) In deciding whether the employer has acted reasonably,
regard shall be had to the nature of the violation, the
employee’s duties, the penalty imposed by the employer, the
procedure followed by the employer, the nature of any damage

Malawi Government





Employment Act No.6 of 2000 39

incurred and the previous conduct and the circumstances of the
employee.

(6) A complaint that disciplinary action is unreasonable may
be made to a labour officer for conciliation under section 64 (1)

(7) Where the labour officer fails to settle the matter within
one month, the District Labour Officer may institute a
prosecution under section 64 (2).

(8) The right of an employee to make a complaint under this
section shall be without prejudice to any right the employee
may enjoy under a collective agreement.

(1) The employment of an employee shall not be terminated
by an employer unless there is a valid reason for such
termination connected with the capacity or conduct of the
employee or based on the operational requirements of the
undertaking. Justification of dismissal

(2) The employment of an employee shall not be terminated
for reasons connected with his capacity or conduct before the
employee is provided an opportunity to defend himself against
the allegations made, unless the employer cannot reasonably
be expected to provide the opportunity.

(3) The following reasons do not constitute valid reasons for
dismissal or for imposition of disciplinary action -

(a) an employee’s race, colour, sex, language, religion,
political or other opinion, nationality, ethnic or social
origin, disability, property, birth, marital or other
status or family responsibilities.

(b) an employee’'s exercise of any of the rights

specified in Part Il of the Labour Relations Act; No 16
of 1996
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()

(d)

(€)

(f)

(9)

an employee’s temporary absence from work
because of sickness or injury;

an employee’s exercise or proposed exercise of the
right to remove himself from a work situation which
he reasonably believes presents an imminent or
serious danger to life or health;

an employee’s participation or  proposed
participation in industrial action which takes place in
conformity with the provisions of Part V of the
Labour Relations Act; No. 16 of 1996

an employee’s refusal to do any work normally done
an employee who is engaged in industrial action; or

the filling of a complaint or participation in
proceedings against an employer involving alleged
violations of laws, regulations or collective
agreements.

58. A dismissal is unfair if it is not in conformity with section 57 or is
a constructive dismissal pursuant to section 60. unfair dismissal

59. (1) Anemployer is entitled to dismiss summarily an employee
on the following grounds —

(@)

(b)
()

(d)

where an employee is guilty of serious misconduct
inconsistent with the fulfillment of the expressed or
implied conditions of his contract of employment
such that it would be unreasonable to require the
employer to continue the employment relationship;

habitual or substantial neglect of his duties;

lack of skill that the employee expressly or by
implication holds himself to process;

willful disobedience to lawful orders given by the
employer; or
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(e) absence from work without permission of the
employer and without reasonable excuse.

(2) In subsection (1), “summary dismissal’” means termination
of the contract of employment by the employer without notice or
with less notice than that to which the employee is entitled by
any statutory provision or contractual term.

60. An employee is entitled to terminate the contract of employment
without notice or either less notice than that to which the employer is
entitted by any statutory provision or contractual term where the
employer’s conduct has made it reasonable to expect the employee
to continue the employment relationship. constructive dismissal

61. (1) Inany claim or complaint arising out of the dismissal of an
employee, it shall be for the employer to provide the reason for
dismissal and if the employer fails to do so, there shall be a

conclusive presumption that the dismissal was unfair. Proof of
reason for dismissal

(2) In addition to proving that an employee was dismissed for
reasons stated in section 57 (1), an employer shall be required
to show that in all circumstances of the case he acted with
justice and equity in dismissing the employee.

(3) In the circumstances mentioned in section 60, it shall be
for the employee to provide the reason, which made the
continuation of the employment relationship unreasonable.

62. (1) Within three months of the date of dismissal, an employee
shall have the right to complain to the District Labour Officer
that he has been unfairly dismissed, irrespective of whether
notice has been given or not. Complaints of unfair dismissal

(2) The right of an employee to make a complaint under this
section shall be without prejudice to any right that he may enjoy
under a collective agreement.
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(3) Where the District Labour Officer fails to settle the matter
within one month, the matter may be referred to the Court in
accordance with section 64 (2) or 64 (3).

(1) If the Court finds that an employee’s complaint of unfair
dismissal is well founded, it shall award the employee one or
more of the following remedies - Remedies for unfair dismissal

(@) an order for reinstatement whereby the employee is
to be treated in all respects as if he had not been
dismissed,;

(b) an order for re-engagement whereby the employee
is to be engaged in work comparable to that in
which he was engaged prior to his dismissal or
other reasonably suitable work from such date and
on such terms of employment as may be specified
in the order or agreed by the parties; and

(c) an award of compensation as specified in
subsection (4)

(2) The Court shall, in deciding which remedy to award, first
consider the possibility of making an award of reinstatement or
re-engagement, taking into account in particular the wishes of
the employee and the circumstances in which the dismissal
took place, including the extent, if any, to which the employee
caused or contribute to the dismissal.

(3) Where the Court finds that the employee caused or
contributed to the dismissal to any extent, it may include a
disciplinary penalty as a term of the order for reinstatement or
re-engagement.

(4) An award of compensation shall be such amount as the
Court considers just and equitable in the circumstances having
regard to the loss sustained by the employee in consequence
of the dismissal in so far as the loss is attributable to action
taken by the employer and the extent, if any, to which the
employee caused or contributed to the dismissal.
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(5) The amount to be awarded under subsection (4) shall bot
be less than -

(@) one week's pay for each year of service for an
employee who has served for not more than five
years;

(b) two week's pay for each year of service for an
employee who has served or more than five years
but not more than ten years;

(c) three week’'s pay for each year of service for an
employee who has served for more than ten years
but not more than fifteen years; and

(d) one month’s pay for each year of service for an
employee who has served for more than fifteen
years,

and an additional amount may be awarded where
dismissal was based on any of the reasons set out in
section 57 (3).

(6) Where the Court has made an award of reinstatement or
re-engagement and the award is not complied with by the
employer, the employee shall be entitled to a special award of
an amount equivalent to twelve weeks’ wages, in addition to a
compensatory award under subsections (4) and (5).

PART IX - MISCELLANEOUS PROVISIONS

(1) Any person having a question, difference or dispute as to
the rights or liabilities of any person, employer or employee
under this Act or a contract of employment may bring the matter
to the attention of a labour officer who shall attempt to resolve
the matter. bpisputes and complaints

(2) Any person alleging a violation of a provision of this Act
may file a complaint with the District Labour Officer who may
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institute or cause to be instituted a prosecution in order to
enforce the provisions of this Act.

(3) Notwithstanding the provisions of subsections (1) and (2),
any person alleging a violation of a provision of this Act may,
where not otherwise specified, present his complaint to the
Court for relief and where a time limit has been set for the
presentation of a complaint by a complainant and the District
Labour Officer chooses not to institute a prosecution, the limit
shall be further extended for one month.

(4) No provision of this Act shall be interpreted so as to
prevent a trade union or an employer's organization from
representing a person having a question, difference or dispute
under subsection (1) or alleging a violation of a provision of this
Act under subsection (2) and this section shall be read as
authorizing such representation.

65. Complaints made under subsections (2 and (3) of session 64
shall be handled by the Court in accordance with provisions of the
Labour Relations Act and any rules governing Court procedure and
remedies : Handling of complaints

Provided that the Court shall have jurisdiction to impose all penalties
and remedies specifically provided for in this Act.

66. (1) Any person who contravenes a provision of this Act for
which no offence is specifically provided shall be guilty of an
offence and liable to a fine of MK 5,000 and to imprisonment for
one year. Offences and penalties

(2) Any person who is guilty of an offence under this Act for
which no penalty is specifically provided shall be liable to a fine
of MK 5,000 and to imprisonment for one year.

67. The Minister may, in consultation with organizations of
employers and employees, make regulations for carrying the purpose
and provision of this Act into effect and prescribing all matters which
are necessary or convenient to be prescribed for the better carrying
out of the provisions of this Act. Regulations
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68.

69.

(1) The written laws specified in the Second Schedule are
repealed. Repealed and savings

(2) Any subsidiary legislation made under the Acts repealed
by subsection (1), in force immediately before the
commencement of this Act -

(@) shall remain in force unless in conflict with this Act
and shall be deemed to be subsidiary legislation
under this Act; and

(b) may be replaced, amended or repealed by
subsidiary legislation made under this Act.

(1) Every contract of employment entered into prior to the
coming into force of this Act shall, notwithstanding that its terms
are not in conformity with this Act, continue to have effect until

the expiry of three months from coming into force of this Act.
Transitional

(2) An employer who is a party to a contract of employment
to which subsection (1) applies shall be responsible for causing
the contract to comply with this Act.

(3) After the expiration of three months from the coming into
force of this Act, an employer who is a party to a contract of
employment to which subsection (1) applies shall not have any
rights thereunder until subsection (2) is complied with.

(4) An employee who is a party to a contract of employment
to which subsection (1) applies shall, in case of failure by the
employer to comply with subsection (2), be entitled to a fair
value of any service rendered by him to the employer as a
labour officer may, on the matter coming to his notice, assess
and certify in writing the amount to which the employee is
entitled to under this subsection:

Provided that the Court may vary and set aside the certificate of the labour officer
and itself assess the fair value of the services rendered by the employee.
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FIRST SCHEDULE

Length of service Severance Allowance Payable

Not less than one year but not| Two week's wages for each

exceeding ten years completed year of continuous
service

Not less than ten years Four week’s wages for each
completed year of continuous
service

SECOND SCHEDULE

1. The Regulations of Minimum Wages and Conditions of
Employment Act (Cap. 55.01)

2.  The Employment Act (Cap. 55:02)

3. The Employment of Women, Young Persons and Children Act
(Cap. 55:04)

4.  The Labour Legislation (Miscellaneous Provisions) Act (Cap.
56:01)

5. The African Emigration and Immigration Workers Act (Cap.
56:02)

Passed in Parliament this twenty-ninth day of March, two thousand.

R.L. GONDWE
Clerk of Parliament

Malawi Government
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CONSTITUTION OF THE REPUBLIC OF

MALAWI

ARRANGEMENT OF SECTIONS

Section

CHAPTER |

THE REPUBLIC OF MALAWI
1. Malawi a sovereign state

. The national flag, etc.

. The national territory

. Protection of the people of Malawi under this Constitution

. Supremacy of this Constitution

. Universal and equal suffrage

. The separate status, function and duty of the executive

. The separate status, function and duty of the legislature

. The separate status, function and duty of the judiciary

10.

CHAPTER I
APPLICATION AND INTERPRETATION

Application of this Constitution

11.

Interpretation

12.

CHAPTER Il
FUNDAMENTAL PRINCIPLES

Constitutional principles

13.

Principles of national policy

14.

Application of the principles of national policy

15.

CHAPTER IV
HUMAN RIGHTS

Protection of human rights and freedoms

16.

The right to life
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17. Genocide

18. Liberty

19. Human dignity and personal freedoms

20. Equality

21. Privacy

22. Family and marriage

23. Rights of children

24. Rights of women

25. Education

26. Culture and language

27. Slavery, servitude and forced labour

28. Property

29. Economic activity

30. Right to development

31. Labour

32. Freedom of association

33. Freedom of conscience

34. Freedom of opinion

35. Freedom of expression

36. Freedom of the press

37. Access to information

38. Freedom of assembly

39. Freedom of movement and residence

40. Political rights

41. Access to justice and legal remedies

42. Arrest, detention and fair trial
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. Administrative justice

44,

Limitations on rights

45.

Derogation and public emergency

46.

Enforcement

47.

CHAPTER V
CITIZENSHIP

Citizenship

48.

CHAPTER VI
THE LEGISLATURE

Parliament

49.

Definitions

50. Quorum

51.

Qualifications of members of Parliament

52.

Oath of allegiance

53.

The Speaker

54.

Casting vote

55.

The Clerk

56.

The right to regulate procedure

S7.

Money Bills

58.

Subsidiary legislation

59.

Sessions and sittings

60.

Privileges and immunities

61.

Member's interests

62.

Composition of the National Assembly

63.

Vacancies in the National Assembly

64.

Recall of members (Repealed by Act No. 6 of 1995)

65.

Crossing the floor

66.

Functions and powers of the National Assembly
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67. Dissolution of Parliament

68. Composition of the Senate

69. Vacancies in the Senate

70. Functions and powers of the Senate

71. Scrutiny by the Senate

72. Dissolution of the Senate

73. Presidential assent

74. The coming into force of laws

CHAPTER VI
ELECTIONS

75. The Electoral Commission

76. Powers and functions

77. The franchise

CHAPTER VI
THE EXECUTIVE

78. The President

79. Vice-Presidents

80. Election of the President and the First Vice-President

81. Oath of office

82. Remuneration

83. Tenure of office

84. Death or resignation of the Vice-President

85. Vacancy of office of President and Vice-President

86. Removal from office

87. Incapacity

88. Responsibilities of the President

89. Powers and duties of the President

90. Confirmation of decisions, etc., of the President
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91. Immunity
92. Cabinet

93. Government departments

94. Appointment of Ministers and Deputy Ministers

95. Confirmation of appointments of Ministers or Deputy Ministers

96. Duties and functions of the Cabinet

97. Ministerial accountability

98. The Attorney General

99. The Director of Public Prosecutions

100. Delegation of powers to prosecute

101. Appointment of the Director of Public Prosecutions

102. Removal of the Director of Public Prosecutions

CHAPTER IX
THE JUDICATURE

103. The independence and jurisdiction of the courts and the judiciary

104. The Supreme Court

105. Composition of the Supreme Court of Appeal

106. Acting Justices of Appeal

107. Relief from duties

108. The High Court

109. Composition of the High Court

110. Subordinate courts

111. Appointment of the Judiciary

112. Qualification of Judicial officers

113. Vacancy

114. Remuneration

115. Judicial oath
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116.

The Judicial Service Commission

117.

Composition

118.

Powers of the Judicial Service Commission

119.

Tenure of judges

120.

CHAPTER X
THE OMBUDSMAN

The Office of the Ombudsman

121.

Independence of the Ombudsman

122.

Appointment of the Ombudsman

123.

Functions and powers

124.

Powers of investigation

125.

Privileges and immunities of the Ombudsman

126.

Remedies

127.

Reports of the Ombudsman

128.

Removal from office

129.

CHAPTER XI
HUMAN RIGHTS COMMISSION

Establishment of the Human Rights Commission

130

. Powers

131.

Composition

132.

CHAPTER XII
LAW COMMISSION

Establishment of the Law Commission

133.

134.

Composition

Removal of the Law Commissioner, etc.

135.

Powers and functions of the Law Commission

136.

Independence of the Law Commission

CHAPTER XIlI
NATIONAL COMPENSATION FUND
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137.

The National Compensation Tribunal

138.

Exclusive original jurisdiction

139.

Composition

140.

Procedure

141.

Protection of third party rights

142.

Jurisdiction of the ordinary courts

143.

Power to waive statutory limitations

144.

145.

National Compensation Fund

Winding up of the National Compensation Fund

146.

CHAPTER XIV
LOCAL GOVERNMENT

Functions of local government authorities

147.

Composition of local government authorities

148.

Jurisdiction of local government authorities

149.

National Local Government Finance Committee, its establishment, powers

and functions

150.

Duty to provide adequate resources for local government functions

151.

Composition of the National Local Government Finance Committee

152.

CHAPTER XV
THE POLICE

The Malawi Police Force

153.

Powers and functions of the Police

154.

The Inspector General of Police

155.

The Police Service Commission

156.

Power to delegate

157.

Composition

158.

Political independence of the Malawi Police Force

CHAPTER XVI
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159.

THE DEFENCE FORCES

The Defence Forces of Malawi

160.

Constitutional position of the Defence Forces of Malawi

161.

Responsibility for the Defence Forces of Malawi

162.

The Defence and Security Committee of the National Assembly

163.

CHAPTER XVII
PRISONS

The Malawi Prison Service

164.

The Chief Commissioner for Prisons

165.

Power to delegate

166.

Appointment of the Chief Commissioner for Prisons

167.

The Prison Service Commission

168.

Composition of the Prison Service Commission

169.

The Inspectorate of Prisons

170.

Composition of the Inspectorate of Prisons

171.

CHAPTER XVl
FINANCE

Revenue

172.

The Consolidated Fund

173.

Withdrawal of money from the Consolidated Fund

174.

Expenditure charged on the Consolidated Fund

175.

Annual estimates

176.

Appropriation Bills

177.

Supplementary appropriations

178.

Authorization of expenditure in advance of appropriation

179.

Contingency Fund

180.

Raising of loans by the Government

181.

Special funds and trust moneys
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182.

The Development Fund

183.

Protected expenditure

184.

Auditor General

185.

CHAPTER XIX
THE RESERVE BANK OF MALAWI

The Reserve Bank of Malawi

186.

CHAPTER XX
CIVIL SERVICE

The Civil Service Commission

187.

Powers of the Civil Service Commission

188.

Delegation

189.

Offices to which this Chapter does not apply

190.

The appointment of Diplomatic staff

191.

Appointment of members of the Civil Service Commission

192.

Vacancy

193.

Independence of the Civil Service

194.

Appointments of boards, etc., and appointment and removal of public

officers

195.

CHAPTER XXI
AMENDMENT OF THIS CONSTITUTION

Power to amend

196.

Restrictions on amendments

197.

Amendments by Parliament

198.

CHAPTER XXl
TRANSITIONAL PROVISIONS

Republic, etc. to be constituted in accordance with this Constitution

199.

Status of this Constitution

200.

Saving of laws in force

201.

Elections to the National Assembly
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202.

Elections to the office of President

203.

Saving of judicial power

204.

Pending legal actions

205.

Judgements and sentences pending execution

206.

Existing appointments

207.

Vesting of lands, etc., in the Republic

208.

2009.

Savings of rights of the Government in property

Continuation of rights of persons in property

210.

Constitutional position pending establishment of the Senate

211.

International law

212.

CHAPTER XXl
MISCELLANEOUS

Coming into force of this Constitution

213.

Disclosure of assets by holders of certain officers

214.

Short title of this Constitution

215.

Definition

Schedule
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20 of 1994
31 of 1994
6 of 1995
7 of 1995
1 of 1997
38 of 1998

Malawi a sovereign
state

The national flag, etc

The national territory

Protection of the people
of Malawi under this
Constitution

Supremacy of this
Constitution

Universal and equal
suffrage

The separate status,
function and duty

The separate status,
function and duty of
the legislature

The separate status,
functions duty of the
judiciary
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THE REPUBLIC OF MALAWI

The Republic of Malawi is a sovereign State with rights and obligations
under the Law of Nations.

Malawi shall have a National Flag, a National Coat of Arms, a National
Anthem and a Public Seal.

The national territory of the Republic of Malawi shall consist of all the
territory, including airspace, waters and islands which comprised the
territory of Malawi before the commencement of this Constitution, and st
include any territory lawfully acquired thereafter by adjustment of

boundaries or otherwise.

This Constitution shall bind all executive, legislative and judicial organs i
the State at all levels of Government and all the peoples Malawi are entitl
to the equal protection of this Constitution, and laws made under it.

Any act of Government or any law that is inconsistent with the provision:
this Constitution shall, to the extent of such inconsistency, be invalid.

Save as otherwise provided in this Constitution, the authority to govern
derives from the people of Malawi as expressed through universal and eq
suffrage in elections held in accordance with this Constitution in a mann

prescribed by an Act of Parliament.

The executive shall be responsible for the initiation of policies and
legislation and for the implementation of all laws which embody the of th
executive express wishes of the people of Malawi and which promote the

principles of this Constitution.

The legislature when enacting laws shall reflect in its deliberations the
interests of all the people of Malawi and shall further the values explicit ¢

implicit in this Constitution.

The judiciary shall have the responsibility of interpreting, protecting and
enforcing this Constitution and all laws and in accordance with this
Constitution in an independent and impartial manner with regard only tc

legally relevant facts and the prescriptions of law.
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APPLICATION AND INTERPRETATION

Application of this 10,- 1
Constitution

Interpretation 11,- 1

In the interpretation of all laws and in the resolution of political disput:
the provisions of this Constitution shall be regarded as the supreme ar
and ultimate source of authority.

In the application and formulation of any Act of Parliament and in the
application and development of the common law and customary law, tt
relevant organs of State shall have due regard to the principles and
provisions of this Constitution.

Appropriate principles of interpretation of this Constitution shall be
developed and employed by the courts to reflect the unique character a
supreme status of this Constitution.

In interpreting the provisions of this Constitution a court of law shaill -

(@) promote the values which underlie an open and democratic societ
(b) take full account of the provisions of Chapter Il and Chapter 1V; ¢

(c) where applicable, have regard to current norms of public internati
law and comparable foreign case law.

Where a court of law declares an act of executive or a law to be invalid,
court may apply such interpretation of that act or law as is consistent
this Constitution.

Any law that ousts or purports to oust the jurisdiction of the courts to
entertain matters pertaining to this Constitution shall be invalid.
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CHAPTER 11l

FUNDAMENTAL PRINCIPLES

Constitutional 12 This Constitution is founded upon the following underlying
principles principles -

i. All legal and political authority of the State derives from the
people of Malawi and shall be exercised in accordance with

this Constitution solely to serve and protect their interests.

ii. All persons responsible for the exercise of powers of State
do so on trust and shall only exercise such power to the
extent of their lawful authority and in accordance with

their responsibilities to the people of Malawi.

iili. The authority to exercise power of State is conditional upon
the sustained trust of the people of Malawi and that trust
can only be maintained through open, accountable and

transparent Government and informed democratic choice.

iV. The inherent dignity and worth of each human being
requires that the State and all persons shall recognize and
protect fundamental human rights and afford the fullest
protection to the rights and views of all individuals, groups

and minorities whether or not they are entitled to vote.

V. As all persons have equal status before the law, the only
justifiable limitations to lawful rights are those necessary
to ensure peaceful human interaction in an open and

democratic society

vi. All institutions and persons shall observe and uphold the
Constitution and the rule of law and no institution or

person shall stand above the law.
Principle of National 13. The State shall actively promote the welfare and development of
Policy the people of Malawi by progressively adopting and implementing
policies and legislation aimed at achieving the following goals -

(a) Gender Equality
To obtain gender equality for women with men through -

i. full participation of women in all spheres of Malawian
society on the basis of equality with men;

ii. the implementation of the principles of non-discrimination
and such other measures as may be required; and

iii. the implementation of policies to address social issues
such as domestic violence, security of the person, lack of
maternity benefits, economic exploitation and rights to

property.

(b) Nutrition
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To achieve adequate nutrition for all in order to promote good
health and self-sufficiency.

(c) Health

To provide adequate health care, commensurate with the health
needs of Malawian society and international standards of health
care.

(d) The Environment

To manage the environment responsibly in order to -

i. prevent the degradation of the environment;

ii. provide a healthy living and working environment for the
people of Malawi;

iii. accord full recognition to the rights of future generations by
means of environmental protection and the sustainable
development of natural resources; and

iv. conserve and enhance the biological diversity of Malawi.

(e) Rural Life

To enhance the quality of life in rural communities and to
recognize rural standards of living as a key indicator of the
success of Government policies.

(f) Education

To provide adequate resources to the education sector and devise
programmes in order to -

i. eliminate illiteracy in Malawi;

ii. make primary education compulsory and free to all citizens
of Malawi;

iii. offer greater access to higher learning and continuing
education; and

iV. promote national goals such as unity and the elimination of
political, religious, racial and ethnic intolerance.

(9) The Disabled
To support the disabled through -
i. greater access to public places;
ii. fair opportunities in employment; and

iii. the fullest possible participation in all spheres of Malawian
society.

(h) Children
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Application of the
principles of national

policy

14.

To encourage and promote conditions conducive to the full
development of healthy, productive and responsible members of
society.

(i) The Family

To recognize and protect the family as a fundamental and vital
social unit.

() The Elderly

To respect and support the elderly through the provision of
community services and to encourage participation in the life of
the community.

(k) International Relations

To govern in accordance with the law of nations and the rule of
law and actively support the further development thereof in
regional and international affairs.

() Peaceful Settlement of Disputes

To strive to adopt mechanisms by which differences are settled
through negotiation, good offices, mediation, conciliation and
arbitration.

(m) Administration of Justice

To promote law and order and respect for society through civic
education, by honest practices in Government, adequate
resourcing, and the humane application and enforcement of laws
and policing standards.

(n) Economic Management

To achieve a sensible balance between the creation and
distribution of wealth through the nurturing of a market economy
and long-term investment in health, education, economic and
social development programmes.

(0) Public Trust and Good Governance

To introduce measures which will guarantee accountability,
transparency, personal integrity and financial probity and which
by virtue of their effectiveness and transparency will strengthen
confidence in public institutions.

The principles of national policy contained in this Chapter shall
be directory in nature but courts shall be entitled to have regard
to them in interpreting and applying any of the provisions of this
Constitution or of any law or in determining the validity of
decisions of the executive and in the interpretation of the
provisions of this Constitution.
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CHAPTER IV

Protection of
human rights and
freedoms

The right to life

Genocide
Liberty

Human dignity and
personal freedoms

Equality

15.

16.

17.
18.

19.

20.

HUMAN RIGHTS

1. The human rights and freedoms enshrined in this Chapter shall be
respected and upheld by the executive, legislature and judiciary and
organs of the Government and its agencies and, where applicable to 1
by all natural and legal persons in Malawi and shall be enforceable ir

manner prescribed in this Chapter.

2. Any person or group of persons with sufficient interest in the protect
enforcement of rights under this Chapter shall be entitled to the assi
of the courts, the Ombudsman, the Human Rights Commission and i
organs of Government to ensure the promotion, protection and redre:

grievance in respect of those rights.

Every person has the right to life and no person shall be arbitrarily deprive
or her life:

Provided that the execution of the death sentence imposed by a competent
on a person in respect of a criminal offence under the laws of Malawi of wh
or she has been convicted shall not be regarded as arbitrary deprivation of
her right to life.

Acts of genocide are prohibited and shall be prevented and punished.

Every person has the right to personal liberty.

1. The dignity of all persons shall be inviolable.

2. In any judicial proceedings or in any other proceedings before any or
the State, and during the enforcement of a penalty, respect for huma
dignity shall be guaranteed.

3. No person shall be subject to torture of any kind or to cruel, inhuma
degrading treatment or punishment.

4. No person shall be subject to corporal punishment in connexion with
judicial proceedings or in any other proceedings before any organ of 1
State.

5. No person shall be subjected to medical or scientific experimentation
without his or her consent.

6. Subject to this Constitution, every person shall have the right to free
and security of person, which shall include the right not to be-

a. detained without trial;
b. detained solely by reason of his or her political or other opinion
C. imprisoned for inability to fulfill contractual obligations.

1. Discrimination of persons in any form is prohibited and all persons a
under any law, guaranteed equal and effective protection against
discrimination on grounds of race, colour, sex, language, religion, po
other opinion, nationality, ethnic or social origin, disability, property,
or other status.

2. Legislation may be passed addressing inequalities in society and prol
discriminatory practices and the propagation of such practices and n

render such practices criminally punishable by the courts.
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Privacy 21.- 1. Every person shall have the right to personal privacy, which shall inc
the right not to be subject to -

a. searches of his or her person, home or property;
b. the seizure of private possessions; or

C. interference with private communications, including mail and a
of telecommunications.

;aa”r"rii'gg%”d 22. - 1. The family is the natural and fundamental group unit of society and
entitled to protection by society and the State.

2. Each member of the family shall enjoy full and equal respect and she
protected by law against all forms of neglect, cruelty or exploitation.

All men and women have the right to marry and found a family.
No person shall be forced to enter into marriage.

Sub-sections (3) and (4) shall apply to all marriages at law, custom a
marriages by repute or by permanent cohabitation.

6. No person over the age of eighteen years shall be prevented from ente
into marriage.

7. For persons between the age of fifteen and eighteen years a marriage
only be entered into with the consent of their parents or guardians.

8. The State shall actually discourage marriage between persons where
of them is under the age of fifteen years.

Rights of Children 23. - 1. All children, regardless of the circumstances of their birth, are entitle
equal treatment before the law.

2. All children shall have the right to a given name and a family name a
right to a nationality.

1 3. Children have the right to know, and to be raised by, their parents.

4. Children are entitled to be protected from economic exploitation or ai
treatment, work or punishment that is, or is likely to -

a be hazardous;
b. interfere with their education; or

C. be harmful to their health or to their physical, mental or spiritu
social development.

5. For purposes of this section, children shall be persons under sixteen
of age.

Rights of women 24.- 1. Women have the right to full and equal protection by the law, and ha
right not to be discriminated against on the basis of their gender or n

status which includes the right -

a. to be accorded the same rights as men in civil law, including eq
capacity -

i. to enter into contracts;

ii. to acquire and maintain rights in property, independently
association with others, regardless of their marital status;
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iili. to acquire and retain custody, guardianship and care of cl
and to have an equal right in the making of decisions that
their upbringing; and

IV. to acquire and retain citizenship and nationality.
b. on the dissolution of marriage -

i. to a fair disposition of property that is held jointly with a
husband; and

ii. to fair maintenance, taking into consideration all the
circumstances and, in particular, the means of the former
husband and the needs of any children.

2. Any law that discriminates against women on the basis of gender or |
status shall be invalid and legislation shall be passed to eliminate cu
and practices that discriminate against women, particularly practice:
as -

a. sexual abuse, harassment and violence;
b. discrimination in work, business and public affairs; and
C. deprivation of property, including property obtained by inherita
Education 25.- 1. All persons are entitled to education.
2. Primary education shall consist of at least five years of education.

3. Private schools and other private institutions of higher learning shall
permissible, provided that -

a. such schools or institutions are registered with a State departn
accordance with the law;

b. the standards maintained by such schools or institutions are ni
inferior to official standards in State schools.

Culture and 26. Every person shall have the right to use the language and to participate in
language cultural life of his or her choice.

Slavery, servitude 27.- 1. No person shall be held in slavery or servitude.
and forced labour

2. Slavery and the slave trade are prohibited.

3. No person shall be subject to forced labour.

4. No person shall be subject to tied labour that amounts to servitude.
Property 28. - 1. Every person shall be able to acquire property alone or in association

others.

2. No person shall be arbitrarily deprived of property.

Economic activity 29. Every person shall have the right freely to engage in economic activity, to w
to pursue a livelihood anywhere in Malawi.

Right to 30. - 1. All persons and peoples have a right to development and therefore to

development . . . -
P enjoyment of economic, social, cultural and political development ani

women, children and the disabled in particular shall be given special
consideration in the application of this right.

2. The State shall take all necessary measures for the realization of the
development. Such measures shall include, amongst other things, eq
of opportunity for all in their access to basic resources, education, he
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services, food, shelter, employment and infrastructure.

3. The State shall take measures to introduce reforms aimed at eradica:
social injustices and inequalities.

4. The State has a responsibility to respect the right to development anc
justify its policies in accordance with this responsibility.

1. Every person shall have the right to fair and safe labour practices an
remuneration.

2. All persons shall have the right to form and join trade unions or not
or join trade unions.

3. Every person shall be entitled to fair wages and equal remuneration 1
of equal value without distinction or discrimination of any kind, in p:
on basis of gender, disability or race.

4. The State shall take measures to ensure the right to withdraw labout

Every person shall have the right to freedom of association, which sh
include the freedom to form associations.

2. No person may be compelled to belong to an association.

Every person has the right to freedom of conscience, religion, belief and thc
and to academic freedom.

Every person shall have the right to freedom of opinion, including the right
opinions without interference to hold, receive and impart opinions.

Every person shall have the right to freedom of expression.

The press shall have the right to report and publish freely, within Malawi a
abroad, and to be accorded the fullest possible facilities for access to public
information.

Subject to any Act of Parliament, every person shall have the right of acces:
information held by the State or any of its organs at any level of Governmet
far as such information is required for the exercise of his rights.

Every person shall have the right to assemble and demonstrate with others
peacefully and unarmed.

1. Every person shall have the right of freedom of movement and reside
within the borders of Malawi.

2. Every person shall have the right to leave the Republic and to return

1. Subiject to this Constitution, every person shall have the right -

a. to form, to join, to participate in the activities of, and to recruit
members for, a political party;

b. to campaign for a political party or cause;

C. to participate in peaceful political activity intended to influence
composition and policies of the Government; and

d. freely to make political choices.

2. The State shall provide funds so as to ensure that, during the life of :
Parliament, any political party which has secured more than one-ten
the national vote in elections to that Parliament has sufficient funds

continue to represent its constituency.
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3. Save as otherwise provided in this Constitution, every person shall h
right to vote, to do so in secret and to stand for election for public off

1. Every person shall have a right to recognition as a person before the

2. Every person shall have access to any court of law or any other tribu
jurisdiction for final settlement of legal issues.

3. Every person shall have the right to an effective remedy by a court of
tribunal for acts violating the rights and freedoms granted to him by
Constitution or any other law.

1. Every person who is detained, including every sentenced prisoner, st
have the right -

a

f.

to be informed of the reason for his or her detention promptly, and in alangu
he or she understands;

to be detained under conditions consistent with human dignity,
shall include at least the provision of reading and writing mater
adequate nutrition and medical treatment at the expense of the

to consult confidentially with a legal practitioner of his or her cl
be informed of this right promptly and, where the interests of jL
require, to be provided with the services of a legal practitioner kt

State;

to be given the means and opportunity to communicate with, ai
visited by, his or her spouse, partner, next-of-kin, relative, relig
counsellor and a medical practitioner of his or her choice;

to challenge the lawfulness of his or her detention in person or
a legal practitioner before a court of law; and

to be released if such detention is unlawful.

2. Every person arrested for, or accused of, the alleged commission of a
offence shall, in addition to the rights which he or she has as a detail

person, have the right -

a

promptly to be informed, in a language which he or she unders!
that he or she has the right to remain silent and to be warned c
consequences of making any statement;

as soon as it is reasonably possible, but not later than 48 hour:
the arrest, or if the period of 48 hours expires outside ordinary
hours or on a day which is not a court day, the first court day ¢
such expiry, to be brought before an independent and impartial
of law and to be charged or to be informed of the reason for his

further detention, failing which he or she shall be released;

not to be compelled to make a confession or admission which ci
used in evidence against him or her;

save in exceptional circumstances, to be segregated from convic
persons and to be subject to separate treatment appropriate to

her status as an unconvicted person;

to be released from detention, with or without bail unless the ir
of justice require otherwise;

as an accused person, to a fair trial, which shall include the rig
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to public trial before an independent and impartial court ¢
within a reasonable time after having been charged;

to be informed with sufficient particularity of the charge;

to be presumed innocent and to remain silent during plea
proceedings or trial and not to testify during trial;

to adduce and challenge evidence, and not to be a compell
witness against himself or herself;

to be represented by a legal practitioner of his or her choic
where it is required in the interests of justice, to be provid
legal representation at the expense of the State, and to be

informed of these rights;

not to be convicted of an offence in respect of any act or ol
which was not an offence at the time when the act was col
or omitted to be done, and not to be sentenced to a more ¢
punishment than that which was applicable when the offe

committed;

not to be prosecuted again for a criminal act or omission ¢
he or she has previously been convicted or acquitted;

to have recourse by way of appeal or review to a higher col
the court of first instance;

to be tried in a language which he or she understands or,
this, to have the proceedings interpreted to him or her, at
expense of the State, into a language which he or she

understands; and

to be sentenced within a reasonable time after conviction;

g. in addition, if that person is a child, to treatment consistent wit
special needs of children, which shall include the right -

Vi.

Administrative 43.
justice

not to be sentenced to life imprisonment without possibilit
release;

to be imprisoned only as a last resort and for the shortest
of time;

to be separated from adults when imprisoned, unless it is
considered to be in his or her best interest not to do so, ar
maintain contact with his or her family through correspor

and visits;

to be treated in a manner consistent with the promotion o
her sense of dignity and worth, which reinforces respect fc
rights and freedoms of others;

to be treated in a manner which takes into account his or
and the desirability of promoting his or her reintegration i

society to assume a constructive role; and

to be dealt with in a form of legal proceedings that reflects
vulnerability of children while fully respecting human righ

legal safeguards.

Every person shall have the right to -

a. lawful and procedurally fair administrative action, which is just
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in relation to reasons given where his or her rights, freedoms,
legitimate expectations or interests are affected or threatened; ¢

b. be furnished with reasons in writing for administrative action w
his or her rights, freedoms, legitimate expectations or interests
interests are known.

h;”;“ttsaﬁons on 44.- 1. There shall be no derogation, restrictions or limitation with regard to

a. the right to life;

b. the prohibition of torture and cruel, inhuman or degrading trea
or punishment;

the prohibition of genocide;
d. the prohibition of slavery, the slave trade and slave-like practict

€. the prohibition of imprisonment for failure to meet contractual
obligations;

f. the prohibition on retrospective criminalization and the retrospi
imposition of greater penalties for criminal acts;

g. the right to equality and recognition before the law;

h. the right to freedom of conscience, belief, thought and religion &
academic freedom; or

i. the right to habeas corpus.

2. Without prejudice to subsection (1), no restrictions or limitations ma
placed on the exercise of any rights and freedoms provided for in this
Constitution other than those prescribed by law, which are reasonab
recognized by international human rights standards and necessary il

open and democratic society.

3. Laws prescribing restrictions or limitations shall not negate the esser
content of the right or freedom in question, shall be of general applici

4. Expropriation of property shall be permissible only when done for pu
utility and only when there has been adequate notification and apprc
compensation, provided that there shall always be a right to appeal t

court of law.

5. Wherever it is stated in this Constitution that a person has the right
services of a legal practitioner or medical practitioner of his or her ow
choice, that right shall be without limitation, save where the State is
to provide such services of a legal practitioner or medical practitioner
which case an Act of Parliament may prescribe that the choice of the
practitioner or medical practitioner should be limited to those in

Government service or employment.

ng?ﬁ:a;mraggc 45.- 1. No derogation from rights contained in this Chapter shall be permiss
P geney save to the extent provided for by this section and no such derogatiol
be made unless there has been a declaration of a state of emergency

the meaning of this section.
2. The President may declare a state of emergency -
a. only to the extent that it is provided for in this section;

b. only with the approval of the Defence and Security Committee ¢
National Assembly;
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only in times of war, threat of war, civil war or widespread natu
disaster;

only with regard to the specific location where that emergency €
and that any declaration of a state of emergency shall be public
announced; and

only after the state of emergency has been publicly announced.

3. Derogation shall only be permissible during a state of emergency -

a

With respect to freedom of expression, freedom of information, 1
of movement, freedom of assembly and rights under section 19

and section 42 (2) (b);

to the extent that such derogation is not inconsistent with the
obligations of Malawi under International Law; and

to the extent that -

I. in the case of war or threat of war, it is strictly required to
prevent the lives of defensive combatants and legitimate nr

objectives from being placed in direct jeopardy; or

ii. in the case of a widespread natural disaster, it is strictly r
for the protection and relief of those people in the disaster

4. The declaration of a state of emergency and any action taken in cons
thereof shall be in force for a period of not more than twenty-one day
unless it is extended for a period of not longer than three months, or
consecutive periods of not longer than three months at a time, by res
of the National Assembly adopted by a majority of at least two-thirds

its members.

5. The High Court shall be competent to hear applications challenging t
validity of a declaration of a state of emergency, any extension therea
any action taken, including any regulation enacted, under such decl:

6. Where a person is detained under a state of emergency such detentic
be subject to the following conditions -

a

an adult family member or friend of the detainee shall be notifie
detention as soon as is reasonably possible and in any case not

than forty-eight hours of detention;

the name of every detainee and a reference to the measures in t
which he or she is being detained shall be published in the Gaz

within five days of his or her detention;

when rights entrenched in section 19 (6) (a) or section 42 (2) (b)
been suspended -

i. the detention of a person shall as soon as it is reasonably
possible but not later than ten days after his or her detent
reviewed by a court, and the court shall order the release
detainee if it is satisfied that the detention is not necessar

restore peace or order;

ii. a detainee shall at any stage after the expiry of a period of
days after a review under of subparagraph (i) be entitled t
to a court of law for a further review of his or her detentiol
the court shall order the release of the detainee if it is sati
that the detention is no longer necessary to restore peace

order;
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d. the State shall for the purpose of a review referred to in paragres
submit written reasons to justify the detention or further deten:
the detainee to the court, and shall furnish the detainee with st

reasons not later than two days before the review.

7. If a court finds the grounds for the detention of a person to be unjust
illegal it shall order his or her release and that person shall not be de
again on the same grounds unless the State shows good cause to a ¢

prior to such re-detention.

8. Under no circumstance shall it be possible to suspend this Constitut
any part thereof or dissolve any of its organs, save as is consistent w
provisions of this Constitution.

Enforcement 46. - 1. Save in so far as it may be authorized to do so by this Constitution, t
National Assembly or any subordinate legislative authority shall not |
any law, and the executive and the agencies of Government shall not
any action which abolishes or abridges the fundamental rights and fi
conferred by this Chapter, and any law or action in contravention the

shall, to the extent of the contravention, be invalid.

2. Any person who claims that a fundamental right or freedom guarantt
this Constitution has been infringed or threatened shall be entitled -

a. to make application to a competent court to enforce or protect <
right or freedom; and

b. to make application to the Ombudsman or the Human Rights
Commission in order to secure such assistance or advice as he

may reasonably require.

3. Where a court referred to in subsection (2) (a) finds that rights or free
conferred by this Constitution have been unlawfully denied or violate
shall have the power to make any orders that are necessary and app!
to secure the enjoyment of those rights and freedoms and where a co
finds that a threat exists to such rights or freedoms, it shall have the
to make any orders necessary and appropriate to prevent those right

freedoms from being unlawfully denied or violated.

4. A court referred to in subsection (2) (a) shall have the power to awarc
compensation to any person whose rights or freedoms have been unl
denied or violated where it considers it to be appropriate in the

circumstances of a particular case.

5. The law shall prescribe criminal penalties for violations of those non-
derogable rights listed in subsection 44 (1).
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CHAPTER V

CITIZENSHIP

Citizenship 47- 1. Every person who, immediately before the appointed day, was a citiz
of Malawi under any existing law shall continue to be a citizen of Ma
after the appointed day.

2. An Act of Parliament may make provision for the acquisition or loss
citizenship of Malawi by any person after the appointed day, but
citizenship shall not be arbitrarily denied or deprived.

3. In this section, the expression -

a. "acquisition of citizenship" includes acquisition by birth, descent,
marriage, registration, naturalisation or any other means prescrib

by an Act of Parliament; and
b. "loss of citizenship" includes loss by deprivation, renunciation or a
other means prescribed by an Act of Parliament.
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THE LEGISLATURE

1.

All legislative powers of the Republic shall be vested in Parliament
which shall have the powers and responsibilities set out in this
Constitution.

An Act of Parliament shall have primacy over other forms of law, but
shall be subject to the Constitution.

Any question proposed for decision by the National Assembly or by the
Senate shall be decided by a majority of the votes of the members
present and voting, unless this Constitution or any other Act of

Parliament otherwise provides.

For the purposes of this Constitution, unless otherwise provided,
"Parliament” consists of the National Assembly, the Senate and the

President as Head of State.
Unless otherwise provided in this Constitution, an "Act of Parliament"
shall be a Bill which has -

i. been laid before and passed by a majority of the National
Assembly;
ii. been laid before and passed by a majority of the Senate; and
iil. been assented to by the President in accordance with this
Chapter.

"Chamber" means either the Chamber of the National Assembly or of
the Senate.

The quorum of each Chamber shall be formed by the presence at the
beginning of any sitting of at least two thirds of the members of that
Chamber entitled to vote, not including the Speaker or a presiding
member.

If it is brought to the attention of the Speaker or person acting as
Speaker by any member of the Chamber over which he or she is
presiding that there are less than the number of members prescribed
by the Standing Orders of that Chamber present and after such
interval as may be prescribed in the rules of procedure of the
Chamber, the Speaker or person acting as Speaker ascertains that the
number of members present is still less than that prescribed by the

Standing Orders Chamber, he or she shall adjourn the Chamber.

A person shall not be qualified to be nominated or elected as a
Member of the Parliament unless that person -

a. is a citizen of the Republic who at the time of nomination has
attained-

i. the age of twenty-one years, in the case of the National
Assembly; and
ii. the age of thirty-five years, in the case of the Senate.

a. is able to speak and to read the English language well enough to
take an active part in the proceedings of Parliament; and
b. has, within the last seven years, been convicted by a competent
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Oath of
allegiance

The Speaker

52.

53.

court of a crime involving dishonesty or moral turpitude;

1. Notwithstanding subsection (1), no person shall be qualified to be
nominated or elected as a member of Parliament who -

a. owes allegiance to a foreign country;

b. is, under any law in force in the Republic, adjudged or otherwise
declared to be mentally incompetent;

C. has, within the last seven years, been convicted by a competent
court of a crime involving dishonesty or moral turpitude;

d. is an undischarged bankrupt, having been adjudged or otherwise
declared bankrupt under any law in force in the Republic;

€. holds, or acts, in any public office or appointment, except where
this Constitution provides that a person shall not be disqualified

from standing for election solely on account of holding that or
appointment or where that person resigns from that office in ordel

to stand;
f. belongs to, and is serving in the Defence Forces of Malawi or the
Malawi Police Force; and

g. has, within the last seven years, been convicted by a competent
court of any violation of any law relating to election of the
President or election of members of Parliament.

Every officer and member of Parliament, before taking his or her seat, or
assuming the duties of his or her office shall take and subscribe before the
Chief Justice in the Chamber in which he or she shall sit -

a. the oath of allegiance in the form prescribed by law; and
b. such other oaths for the due performance of their respective
offices as may be prescribed by law.

1. There shall be a Speaker of the National Assembly and a Speaker of
the Senate who shall be elected by majority vote of the Chamber in
which he or she sits at the first sitting after any dissolution of that
Chamber.

2. The members of each Chamber shall elect one or more persons to be
Deputy Speaker or Deputy Speakers at the first sitting after a general
election in the case of the National Assembly or after a local election ir
the case of the Senate and after any event which results in a vacancy

in the office of any Deputy Speaker.
3. The office of Speaker shall become vacant -

a. on the death or resignation of the Speaker;

b. if the Speaker ceases to be a member of the Chamber in which he
or she sits;

C. if the Speaker becomes President, Vice-President, a Minister or a
Deputy Minister or a member of the Senate; or

d. if the Chamber in which the Speaker presides, by a resolution
supported by the votes of not less than two-thirds of all the
members of that Chamber, resolves that the Speaker be removed

from office:

Provided that the Speaker shall have the right to be heard by the Chamber
on his or her own motion on any matter relating to his or her removal from

office.

4. The Speaker of each Chamber, or in the absence of the Speaker, such
Deputy Speaker of that Chamber as the Speaker has nominated, shall
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preside at every sitting of that Chamber:

Provided that in the absence of the Speaker and of every Deputy
Speaker, the Chamber may elect one among its members to act a

Speaker for that session or that sitting.

Any person who is elected Speaker, or any person acting as Speaker,
shall discharge his or her functions and duties and exercise such
powers as he or she has by virtue of that office independent of the
direction or interference of any body or authority, save as accords witt
the express will and the Standing Orders of the Chamber in which he
or she sits.

Notwithstanding that the Speaker or a person acting as Speaker has
been elected as a member of a political party to the Chamber in which
he or she sits he or she shall not be subject to the control, discipline,
authority or direction of that political party or any other political party
in the discharge of the functions and duties of that office and in the
exercise of the powers of that office.

The Speaker may, where there is a matter which is the subject of
debate in the Chamber over which he or she is presiding and which is
a matter solely pertaining to his or her constituency, temporarily
vacate the Speaker's seat and participate in that debate and exercise ¢
deliberative vote where there is voting on that matter.

Subject to subsection 53 (7) the Speaker of a Chamber shall not have
a deliberative vote, but if the votes of the Chamber over which that
Speaker is presiding are equally divided upon any question, he or she
shall exercise the casting vote.

Any member of the National Assembly or Senate, other than the
Speaker or Deputy Speaker, shall, when presiding in the Chamber of
which he is a member, retain his or her original deliberative vote as a
member and shall also have and exercise a casting vote if the votes of
that Chamber are equally divided.

There shall be a Clerk to the National Assembly and a Clerk to the Senate
who shall be public officers and shall assist the Speaker of the Chamber to
which that Clerk is appointed and perform such other functions and duties
as the Speaker may direct.

1.

Subiject to this Constitution, the National Assembly, the Senate, or
may by Standing Order or otherwise regulate its own procedure.

Save as otherwise provided in this Constitution, the National
Assembly and the Senate may act unless more than two-thirds of all

their seats are vacant.

The presence or participation of any person not entitled to be present
or to participate in the proceedings of each Chamber shall not
invalidate those proceedings.

Each Chamber shall provide access to the press and members of the
public, except where a motion is passed with reasons prohibiting
public access in the national interest.

The proceedings of Parliament shall be conducted in the English
language and such other languages as each Chamber may prescribe
in respect of its own proceedings.

Parliament may establish any committees of its members and may
form joint committees for the scrutiny of legislation and performance
of other functions, except voting on motions and Bills.

In addition to any committee appointed under subsection (6), there

http://www.sdnp.org.mw/constitut/chapter6.html 06.03.2006





Chapter 6: The Legislature Page 4 of 10

shall be a Public Appointments Committee, a Budget Committee and ¢
Legal Affairs Committee of the National Assembly which shall each -

a. be appointed by the National Assembly with proportionate
representation from all parties represented in the National
Assembly;

b. appointed within thirty days of the first sitting of the National
Assembly after a general election and thereafter annually; and

C. perform such functions as are conferred on them by this
Constitution or by an Act of Parliament or by the Standing Orders
of Parliament.

Money Bills S7. - 1. Except upon the recommendation of the Minister responsible for
Finance, signified in writing, the National Assembly shall not -

a. proceed upon any Bill or any amendment to a Bill that, in the
opinion of the person presiding, makes provision for any of the
following purposes -

i. for the imposition of tax or the alteration of tax;
ii. for the imposition of any charge upon the Consolidated
Fund, or the alteration of any such charge;
iii. for the payment, issue or withdrawal from the

Consolidated Fund of any moneys not charged thereon,
or any increase in the amount of such payment, issue

or withdrawal; or
iv. for the composition or remission of any debt due to the
Government;

b. proceed upon any motion or any amendment to a motion the
effect of which, in the opinion of the person presiding, would be to
make provision for any of the purposes specified in subsection (a);
or

C. receive any petition that, in the opinion of the person presiding,
requests that provision be made for any of the purposes.

2. The Senate shall not have the power to debate or vote upon any
motion or receive any Bill to which this section applies except with the
recommendation of the Minister responsible for Finance, signified in
writing, and may not in any case amend or reject such a motion or
Bill.

i”%slﬁi;;y 58. - 1. Parliament may, with respect to any particular Act of Parliament,

9 delegate to the executive or to the judiciary the power to make
subsidiary legislation within the specification and for the purposes
laid out in that Act and any subsidiary legislation so made shall be
laid before Parliament in accordance with its Standing Orders.

2. Notwithstanding subsection (1), Parliament shall not have the power
to delegate any legislative powers which would substantially and
significantly affect the fundamental rights and freedoms recognized by
this Constitution.

S_‘if_sions and 59. - 1. Every session of the National Assembly and of the Senate shall be helc

SIHings at such place within Malawi and shall commence at such time as eact
Speaker, in consultation with the President, may appoint with respect
to the Chamber in which that Speaker presides and the sittings of
each Chamber after the commencement of that session shall be held

at such times and on such days as that Chamber shall appoint:
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61.

62.

63.

Provided that -

a. the President, in consultation with the Speaker of the relevant
Chamber, may summon, on extraordinary occasions, a meeting of
the National Assembly or the Senate; and

b. the President may, in consultation with the Speaker of the
relevant Chamber, prorogue the National Assembly or the Senate.

2. There shall be at least two sittings of the National Assembly and of the
Senate every year.

1. The Speaker, every Deputy Speaker, every member of the National
Assembly and every member of the Senate shall, except in cases of
treason, be privileged from arrest while going to, returning from, or
while in the precincts of the National Assembly or the Senate, and
shall not, in respect of any utterance that forms part of the
proceedings in the National Assembly or the Senate, be amenable to
any other action or proceedings in any court, tribunal or body other

than Parliament.

2. All official reports and publications of Parliament or of its proceedings
or of the proceedings of any committee of the Parliament shall be
privileged and utterances made in the Parliament or in any committee

thereof wherever published shall be protected by absolute privilege.

3. The National Assembly and the Senate shall each have the power to
conduct investigations and exercise the power to subpoena the
attendance of any person or office holder whosoever as required in
connexion with the prudent exercise of the respective functions of

each Chamber.

1. A member of the Parliament, where he or she has a direct or indirect
material interest in a matter being discussed by the Chamber of whict

he or she is a member, shall -

a disclose such interest to that Chamber; and
b. not be entitled to vote on that matter without leave of that
Chamber.

2. Where a member of Parliament fails to disclose a material interest in
accordance with subsection (1) that member shall be guilty of

contempt of the Chamber of which he or she is a member.

1. The National Assembly shall consist of such number of seats
representing every constituency in Malawi, as shall be determined by

the Electoral Commission.

2. Each constituency shall freely elect any person, subject to this
Constitution and an Act of Parliament, to represent it as a member of
the National Assembly in such manner as may be prescribed by this

Constitution or an Act of Parliament.

1. The seat of a member of the National Assembly shall become vacant -

if the National Assembly has been dissolved;

if the member dies or resigns his or her seat;

if the member ceases to be a citizen of Malawi;

if the member assumes the office of President or Vice-President, ol
becomes a member of the Senate;

€. if any circumstances arise that, if he or she were not a member of

oooTw
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the National Assembly, would cause that member to be
disqualified for election under this Constitution or any other Act o
Parliament;

f. if the National Assembly declares a member's seat vacant in
accordance with such Standing Orders as may permit or prescribe
the removal of a member for good and sufficient reason provided

that they accord with the principles of natural justice; or

g. if a member is subject to recall by his or her constituency in
accordance with the provisions of this Constitution or of an Act of

Parliament.

2. The Speaker of the National Assembly shall give notice in the Gazette
in the event that the seat of any member of the Assembly shall becom

vacant under this section:

Provided that -

a. Parliament shall make provision for holding by-elections to fill any
vacancy that shall occur;

b. any by-election to fill a vacancy that occurs shall be held within
sixty days after the seat of the member becomes vacant or, if in
the opinion of the Speaker the circumstances do not so admit,
then as expeditiously as possible after the expiry of that period;
and

C. any member elected at a by-election shall serve until such time as
his or her seat becomes vacant in accordance with subsection (1).

3. The Speaker may, upon a motion of the National Assembly, postpone
the declaration of a vacant seat for such period as that motion
prescribes so as to permit any member to appeal to a court or other
body to which an appeal lies against a decision which would require

that member to vacate his or her seat in accordance with this section.

Recall of 64. * (Repealed by Act No. 6 of 1995).
members
fclggfsmg the 65. - 1. The Speaker shall declare vacant the seat of any member of the

National Assembly who was, at the time of his or her election, a
member of one political party represented in the National Assembly,
other than by that member alone but who has voluntarily ceased to be
a member of that party and has joined another political party
represented in the National Assembly.

2. Notwithstanding subsection (1), all members of all parties shall have
the absolute right to exercise a free vote in any and all proceedings of
the National Assembly, and a member shall not have his or her seat
declared vacant solely on account of his or her voting in contradiction
to the recommendations of a political party, represented in the
National Assembly, of which he or she is a member.

Functions and 66. - 1. The National Assembly shall be a directly elected Chamber the
powers of the . . . . .
primary purpose of which shall be legislative and which shall assembly

National
have power, subject to this Constitution, to -

a. receive, amend, accept or reject Government Bills and Private
Bills;

b. initiate Private Member's Bills on the motion of any member and
amend, accept or reject all Private Member's Bills;

C. receive, amend, accept or reject any Bills remitted from the
Senate;
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d. debate and vote motions in relation to any matter including
motions to indict and convict the President or Vice-President by

impeachment;

€. exercise such other functions and powers as are conferred on it by
this Constitution; and

f. take all actions incidental to and necessary for the proper exercise
of its functions.

2. For the purposes of this Constitution -

a. a Government Bill shall be a Bill promulgated by the Government
and introduced to Parliament on behalf of the Government;
b. a Private Bill shall be -

i. promulgated by an agency that is not part of the
Government; and

ii. introduced to Parliament on behalf of that agency where
that agency is mandated by an Act of Parliament so to

do;
C. a Private Member's Bill shall be -

i. promulgated by a member of Parliament; and

ii. introduced by that member in the Chamber of which he
or she is a member in accordance with the procedure of

that Chamber.

Mhssoluition of 67. - 2. The National Assembly shall stand dissolved on the 20t of March in

bl the fifth year after its election, and the polling day for the general
Assembly elections for the next National Assembly shall be the Tuesday in the
38 of 1998 third week of May that year:

Provided that where it is not practicable for the polling to be held on
the Tuesday in the third week of May, the polling shall be held on a
day, within seven days from that Tuesday, appointed by the Electoral

Commission.

3. This section shall not preclude the Electoral Commission from setting
other days for polling in the general election for special classes or
categories of voters, provided that such polling takes place not more
two days, before after the polling day, excluding Sundays.

4. The first meeting of the National Assembly shall commence on a date
to be appointed by the President occurring within forty-five days after
the polling day or, where polling takes place on more than one day,
within forty-five days after the last polling day .

5. If, between the dissolution of the National Assembly and the general
election that follows, the President is of the opinion that a
constitutional crisis or emergency has arisen which requires urgent
legislation or consideration by the National Assembly, he or she may
reconvene the National Assembly for that purpose alone but in any
event, that reconvened National Assembly shall stand dissolved on the
date of the general election.

6. Notwithstanding the dissolution of the National Assembly on the date
specified in subsection (1), every person who, immediately before the
dissolution of the National Assembly in accordance with subsection
(1), is a member of the National Assembly shall be entitled to receive
his or her remuneration and other benefits up to and including the
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last day preceding the general election.

tchoemSF:’nS;?“ of  68. - 1. The Senate shall consist of eighty members as follows -

a. one Senator from each District, registered as a voter in that
District and elected by the District Council of that District in
secret ballot within thirty days of each local government election;

b. one Senator from each District, being a Chief registered as a voter

in that District and elected by a caucus of all the Chiefs of that
District in secret ballot within thirty days of each local
government election;

C. thirty-two other Senators who shall be elected by a two-thirds
majority of sitting members of the Senate on the basis of
nominations by the Nominations Committee provided for in
subsection (2) from all of the following sectors -

i. interest groups, who shall include representatives from
women's organizations, the disabled and from health,
education, farming and business sectors, and from
trade unions;

ii. society, who shall be such persons as are generally
recognized for their outstanding service to the public or
contribution to the social, cultural, or technological
development of the nation; and

iii. religion, who shall include representatives of the major
religious faiths in Malawi.

2. There shall be a Nominations Committee of the Senate which shall be
formed within forty-five days of each local government election for the
purpose of nominating the representatives referred to in subsection (1
(c) and which shall consist of the Speaker of the National Assembly,
the Ombudsman, and seven members, being Senators elected under
subsections (1) (a) or (b), appointed by the National Assembly on a
motion by the Speaker of the National Assembly.

3. A Senator may be elected or nominated for an indefinite number of
subsequent terms, unless otherwise disqualified or removed.

4. The Nominations Committee shall endeavour to ensure, when
considering nominations, that the Senate is proportionally
representative of the various groups in Malawian society and therefore
shall seek to ensure, so far as it is possible, that one-half of the
members of the Senate are women.

\S’:ﬁzz‘e"‘es inthe  69. - 1. The seat of a member of the Senate shall become vacant -

if the Senate has been dissolved;
if a member dies or resigns his or her seat;

if a member ceases to be a citizen of the Republic;

if a member assumes the office of President or Vice-President,

Minister or Deputy Minister or becomes a member of the National

Assembly;

€. if any circumstances arise that, if he or she were not a member of
the Senate, would cause that member to be disqualified for
nomination or election under this Constitution or an Act of
Parliament; or

f. if the Senate declares a member's seat vacant in accordance with

such rules and Standing Orders as may permit or provide for the

removal of a member for good and sufficient reason provided that

they accord with the principles of natural justice.

oo oTo
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The Speaker of the Senate shall give notice to the Electoral
Commission and in the Gazette in the event that the seat of any
member of the Senate becomes vacant under this section.

Where the seat of a member of the Senate is declared vacant by virtue
of this section -

a. if that member was elected by a District Council, then the
Electoral Commission shall notify the Council of that District
which elected that member to declare an election within thirty
days of the seat becoming vacant;

b. if that member was elected by Chiefs, then the Speaker of the
Senate shall notify the Chiefs of the District from where that
member was elected so as to convene the relevant caucus of
Chiefs for the election of another member;

C. if that member is a sector representative, then the Speaker of the
Senate shall convene the Nominations Committee of the Senate
which shall put forward nominations for appointment to the
Senate.

Functions and 70. The Senate shall be an indirectly elected chamber purpose the primary of
powers of the which shall be deliberative and which shall have power, subject to this

Senate

a
b.

Scrutiny by the 71. - 1
Senate ’

Constitution, to -

receive, scrutinize and amend Bills from the National Assembly;

vote motions to confirm or remit Bills passed by the National
Assembly;

debate any issue on its own motion, initiate Private Member's Bills
and vote motions in respect of any matter, including motions to indict
or convict the President or Vice-President by impeachment;

exercise such other functions and powers as are conferred on it by
this Constitution;

carry out such other functions as may be delegated to it by an Act of
Parliament; and

take all actions incidental to and necessary for the proper exercise of
its functions.

All Bills shall be laid before the Senate.

Any member of the Senate may, in respect of a Bill laid before the
Senate -

a. within fourteen days of that Bill being laid, raise a motion to
debate that Bill in full readings; or

b. after fourteen days, but before the lapse of forty days, raise a
motion to remit the Bill to the National Assembly.

Any Bill laid before the Senate which has not been the subject of a
motion to debate within the meaning of this section shall after the

lapse of forty days, be presented for assent by the President.

Where a Bill is debated under subsection (2) (a), it shall be passed
back to the Speaker of the National Assembly who shall certify that it
is -

a. without amendment, in which case the Speaker shall present it
for assent by the President; or
b. amended, in which case the Bill shall be laid before the National

Assembly for fourteen days, provided that if no motion to debate
the Bill in full is raised by any member of the National Assembly
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within that time it shall be presented in amended form for assent
by the President.

Where a Bill has been remitted by the Senate by virtue of a majority
vote in favour of a motion under subsection (2) (b) -

a. the Senate shall give written reasons for that remittance; and

b. the Speaker of the National Assembly shall table the Bill which
may be further debated and amended, and if passed by a majority
of all the members of the National Assembly, may be presented for
assent by the President.

Where a Private Member's Bill has been initiated and passed by the
Senate it shall be sent to the Speaker of the National Assembly who
shall table that Bill which may be further debated and amended and,
if passed by a majority of the National Assembly, the Bill shall be

presented for assent by the President.

72. The Senate shall continue from the date of its first sitting, being no later
than thirty days after a Local Government election after any dissolution,

until it dissolves sixty days before the next Local Government elections:

Provided that the life of the Senate shall not, in any case, be longer than
three years.

73. - 1.

Where a Bill is presented to the President for assent, the President
shall either assent or withhold assent and shall do so within twenty-
one days from the date the Bill is presented to him or her.

Where the President withholds assent to a Bill, the Bill shall be
returned to the Speaker of the National Assembly by the President
with a notification that the President's assent has been withheld,
including reasons therefor, and the Bill shall not be again debated by
the National Assembly until after the expiry of twenty-one days from
the date of the notification of that withholding.

If the Bill is debated again and passed by a majority of the National
Assembly at any time between the date of the expiry of the twenty-one
days referred to in subsection (2) and three months from that date,
the Bill shall again be presented for assent by the President.

Where a Bill is again presented to the President for assent in
accordance with subsection (3), the President shall assent to the Bill
within twenty-one days of its presentation.

When a Bill that has been duly passed is assented to in accordance
with this Constitution, the Clerk shall cause it to be published
immediately in the Gazette.

74. No law made by Parliament shall come into force until it has been published
in the Gazette, but Parliament may prescribe that a law shall not come into
force until some later date, after its publication in the Gazette.
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CHAPTER VII

ELECTIONS

The Electoral 75. - 1. There shall be an Electoral Commission which shall consist
Commission of a Chairman who shall be a Judge nominated i
behalf by the Judicial Service Commission and such other me
not being less than six, as may be appointed in accordance w
Act of Parliament.

2. A person shall not be qualified to hold the office of a member
Electoral Commission if that person is a Minister, Deputy Mir
member of Parliament or a person holding public office.

3. Subject to this section, a person shall cease to be a member ¢
Electoral Commission -

a. at the expiration of four years from the date of his or hei
appointment, unless re-appointed to a new four-year ter

b. if any circumstances arise that, if that person were not ¢
member of the Electoral Commission, he or she would b
disqualified for appointment as such.

4. A member of the Electoral Commission may be removed from
the President on the recommendation of the Public Appointmk
Committee on the grounds of incapacity or incompe-tence in 1

performance of the duties of that office.

Powers and functions 76. - 1. The Electoral Commission shall exercise such functions in rel
elections as are conferred upon it by this Constitution or by a

Parliament.
2. The duties and functions of the Electoral Commission shall in

a. to determine constituency boundaries impartially on the
ensuring that constituencies contain approxi-mately eqt
numbers of voters eligible to register, subject only to
considerations of -

i. population density;
ii. ease of communication; and
iili. geographical features and existing administrative are

a. to review existing constituency boundaries at intervals @
more than five years and alter them in accordance with

principles laid down in subsection (2) (a);

b. to determine electoral petitions and complaints related t
conduct of any elections;

C. to ensure compliance with the provisions of this Constit
and any other Act of Parliament; and

d. to perform such other functions as may be prescribed by
Constitution or an Act of Parliament.

3. Any person who has petitioned or complained to the Electoral
Commission shall have a right to appeal to the High Court agi
determinations made under subsections (2) (c) and (2) (d).

4. The Electoral Commission shall exercise its powers, functions
duties under this section independent of any direction or inte
by other authority or any person.
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5. Without prejudice to subsection (3) -

a. the High Court shall have jurisdiction to entertain applic
for judicial review of the exercise by the Electoral Comm
its powers and functions to ensure that such powers an
functions were duly exercised in accordance with this
Constitution or any Act of Parliament; and

b. the National Assembly shall confirm all determinations |
Electoral Commission with regard to the drawing up of
constituency boundaries but may not alter the boundari
constituency, except upon the recommendation of the E

Commission.

The franchise 6 of 1995 77. - 1. All persons shall be eligible to vote in any general election, by
presidential election, local government election or referendum
only to this section.

2. Subiject to subsection (3), a person shall be qualified to be reg
as a voter in a constituency if, and shall not be so qualified ui

the date of the application for registration that person -

a. is a citizen of Malawi or, if not a citizen, has been ording
resident in the Republic for seven years;

b. has attained the age of eighteen years; and

C. is ordinarily resident in that constituency or was born tt
employed or carries on a business there.

3. No person shall be qualified for registration as a voter in a
constituency if that person -

a. is under any law in force in the Republic adjudged or otl
declared to be mentally incompetent;

b. is under sentence of death imposed by a court having
jurisdiction in the Republic, either before or after the ap
day; or

C. is disqualified from registration as a voter on the grounc
or her having been convicted of any violation of any law
to elections passed by Parliament and in force at the timr
after, the commencement of this Constitution, but such
disqualification shall be valid only with respect to registi
the election in question and the person so disqualified s
qualified to be registered as a voter in the next or any
subsequent election.

3. Where any person is qualified to be registered in more than ot
constituency as a voter, he or she may be so registered only ir

the constituencies.
4. No person shall exercise more than one vote in any one electic
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THE EXECUTIVE

78.

79.

80.

There shall be a President of the Republic who shall be Heac
State and Government and the Commander-in-Chief of the
Defence Forces of Malawi.

There shall be a First Vice-President and, subject to section
a Second Vice-President both of whom shall assist the Presit

and

who shall exercise the powers and perform the function

conferred on the First Vice-President or the Second Vice-Pre
as the case may be, by this Constitution or by any Act of
Parliament and by the President.

1.

The President shall be elected in accordance with the
provisions of this Constitution in such manner as ma
prescribed by Act of Parliament and, save where this
Constitution provides otherwise, the ballot in a Presid
election shall take place concurrently with the general
election for members of the National Assembly as pres
by section 67 (1).

The President shall be elected by a majority of the elec
through direct, universal and equal suffrage.

Every presidential candidate shall declare who shall b
or her First Vice-President if he or she is elected at the
of his or her nomination.

The First Vice-President shall be elected concurrently
the President and the name of a candidate for the Firs
President shall appear on the same ballot paper as the
name of the Presidential candidate who nominated hir
Where the President considers it desirable in the natic
interest so to do, he or she may appoint a person to tt
office of Second Vice-President and may do so upon ts
his or her oath of office or at any time thereafter or up
vacancy in the office of Second Vice-President; and, wl
no person has been appointed to the office of Second
President then -

a. the provisions of this Chapter making reference tc
office shall be read mutatis mutandis; and

b. the office of First Vice-President shall be known a
office of Vice-President as if section 79 created the

of a Vice-President only:

Provided that where the President was elected on the
sponsorship of a political party, then he or she shall not
appoint a Second Vice-President from that political part

Notwithstanding any provision of this Constitution to
contrary, a person shall only be qualified for nominati
election as President or First Vice-President or for
appointment as First Vice-President or Second Vice-

President if that person-

a. is a citizen of Malawi by birth or descent; and
b. has attained the age of thirty-five years.

No person shall be eligible for nomination as a candid
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election as President or First Vice-President or for
appointment as first Vice-President or Second Vice-

President if that person-

a. has been adjudged or declared to be of unsound r
b. is an undischarged bankrupt having been declare
bankrupt under a law of the Republic;

C. has, within the last seven years, been convicted b
competent court of a crime involving dishonesty o
moral turpitude;

38 0f 1998 d. owes allegiance to a foreign country;
€. is the holder of a public office or a member of
Parliament, unless that person first resigns;
f. is a serving Member of the Defence Forces or Mal:
Police Force; or
g. has, within the last seven years, been convicted b
competent court of any violation of any law relatir
election of the President or election of the membel
Parliament.
Oath of office 81. - 1. Before a person elected to be President or First Vice-
President or appointed to be First Vice-President or Se
31 of 1994 Vice-President takes office that person shall take the

following oath which shall be administered in public b
Chief Justice-

"l do solemnly swear that | will well and truly perfi
the functions of the high office of President (or Vice-

President) of the Republic of Malawi, and that | will pr
and defend the Constitution, and that | will do right tc
manner of people according to law without fear or favc

affection or ill-will. So help me God."

2. Instead of taking an oath, the President, First Vice-Pre
or Second Vice-President may, if he or she thinks fit, 1
an affirmation which shall be in the like form with the
substitution of "affirm" for "swear", and the omission ¢
final sentence.

3. A person elected to be President or appointed to be Fit
Vice-President or Second Vice-President shall be swor
office, in accordance with sub-section (1), within thirt)
of being elected or appointed.

4. The President, First Vice-President and Second Vice-
President shall hold office until such time as his or he

sSuccessor is sworn in.

82. The President, First Vice-President and Second Vice-Preside
shall receive such salary, allowance or pension as may, fron
to time, be determined by an Act of Parliament in consultati
with the President and shall have such adequate number of
residences and personal staff, at State expense, as an Act of
Parliament may prescribe.

Remuneration

31 of 1994

83. - 1. The President shall hold office for five years from the ¢
that his or her oath of office is administered, but shall
continue in office 38 of until his or her successor has b

sworn in
1998 2. The First Vice-President and the Second Vice-Presider

Tenure of office

31 of 1994
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Death or resignation Vice- 84.

President

31 of 1994

Vacancy of office of 85.

President and Vice-
President

31 of 1994

Removal from office 86.

31 of 1994

6 of 1995

Incapacity 87.

31 of 1994

4.

Page 3 of 10

hold office from the date of the administration of the o
office to them until the end of the President's term of ¢
unless their office should come to an end sooner in
accordance with the provisions of this Constitution.

The President, the First Vice-President and the Secont
President may serve in their respective capacities a
maximum of two consecutive terms, but when a persao
elected or appointed to fill a vacancy in the office of
President or Vice- President, the period between that
election or appointment and the next election of a Pre:
shall not be regarded as a term.

Whenever there is a vacancy in the office of President,
First Vice-President shall assume that office for the
remainder of the term and shall appoint another persc

serve as First Vice-President for the remainder of the 1

If the First Vice-President and Second Vice-President dies or
resigns from office, the vacancy shall be filled for the unexpi
period of that term by a person appointed by the President.

If at any time both the office of President and First Vice- Pre
become vacant then the Cabinet shall elect from among its

members an Acting President and Acting First Vice-Presiden
shall hold office for not more than sixty days or, where four
of a Presidential term have expired, for the rest of that Presii

term.

1.

3.

1.

The President or First Vice-President shall be removec
office where the President or First Vice-President, as tl
case may be, has been indicted and convicted by

impeachment.

The procedure for impeachment shall be as laid down
Standing Orders of Parliament, provided that they are
accord with the principles of natural justice and that -

a indictment and conviction by impeachment shall
be on the grounds of serious violation of the
Constitution or serious breach of the written laws
Republic that either occurred or came to light dur
the term of office of the President or the First Vice

President;

b. indictment on impeachment shall require the
affirmative vote of two-thirds of the members of tF
National Assembly in a committee of the whole hc

C. conviction on impeachment shall require the affir
vote of two-thirds of the members of both Chamb

d. conviction in cases of impeachment shall cause tt
removal, and disqualification from future office, o

office holder; and
€. conviction by way of impeachment shall not act a:
to legal proceedings.

The President shall have power to remove the Second
President from office.

Whenever the President is incapacitated so as to be ui
to discharge the powers and duties of that office, the €
1995First Vice-President shall act as President, until ¢
time, in the President's term of office, as the President

able to resume his or her functions.

http://www.sdnp.org.mw/constitut/chapter8.html 06.03.2006





Chapter VIII : The Executive

2.

3.

Page 4 of 10

The President shall not be deemed to be incapacitated
the purposes of this section until and unless -

a. there is a written declaration, certified by a board
independent medical practitioners, that the Presic
unable to discharge the duties of the office of Pres

b. the declaration is signed by the First Vice-Preside
a majority of the Cabinet, holding office at that tir
and

C. the declaration is submitted by the First Vice-Pre:
to the Speaker of the National Assembly.

Upon submission to the Speaker of a declaration unde
subsection (2), the First Vice-President shall immediat
assume the powers and duties of the office of Presider
Acting President.

Where the President has been declared to be incapacit
in accordance with subsection (2) the President may,
time thereafter, submit to the National Assembly a wri
declaration, certified by a board of independent medic
practitioners, stating his or her fitness to carry on the
of the office of President:

Provided that -

5.

a. upon receipt of such a declaration from the Presic
the National Assembly shall have thirty days with
which to determine whether or not the President i
fact or not so incapacitated as to be unable to dis
the duties of the office of President; and

b. if the National Assembly determines that the Pres
remains so incapacitated so as to be unable to
discharge the duties of the office of President, by
affirmative vote of two-thirds of all of its members
First Vice-President shall continue to act as Presii
until the National Assembly determines that the
President is again fit to assume the duties and po
of the office of President; or

C. if the National Assembly determines that the Pres
is no longer so incapacitated as to be unable to
discharge the duties of the office of President by a
affirmative vote of two-thirds of the National Assel
the President shall resume the duties of the office

President within thirty days of that vote.

If, on the expiry of twelve months from the date of the
Speaker being notified of the incapacity of the Presidel
National Assembly has not determined that the Presid
fit to perform duties of the office of President in accorc
with subsection (4), then a Presidential election shall |
held.

The provisions of this section shall apply mutatis mute
to the incapacity of the First Vice-President except the
certificate shall then be signed by the President and b
submitted to the Speaker by the President and the fur
of the First Vice-President shall be carried out by suct
member of Cabinet as the President may appoint.

Every board of independent medical practitioners reqt
for the purposes of this section shall be selected in
accordance with the procedure laid down in the Stand
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Orders of Parliament.

The President shall be responsible for the observance
provisions of this Constitution by the executive and st
Head of State, defend and uphold the Constitution as
supreme law of the Repubilic.

The President shall provide executive leadership in the
interest of national unity in accordance with this
Constitution and the laws of the Repubilic.

The President and members of the Cabinet shall not h
any other public office and shall not perform remuner
work outside the duties of their office and shall, withit
months from the date of election or appointment, as tl
case may be, fully disclose all of their assets, liabilities
business interests, and those of their spouses, held by
or on their behalf as at that date; and, unless Parliam
otherwise prescribes by an Act of Parliament, such

disclosure shall be made in a written document delive
the Speaker of the National Assembly who shall imme
upon receipt deposit the document with such public o

as may be specified in the Standing Orders of Parliam

Any business interests held by the President and men
of the Cabinet shall be held on their behalf in a benefi
trust which shall be managed in such manner as to el

conformity with this section.

The President and members of the Cabinet shall not u
their respective offices for personal gain or place them
in a situation where their material interests conflict w

responsibilities and duties of their offices.

The President shall have the following powers and dut

a. to assent to Bills and promulgate Bills duly passe
Parliament;

b. to convene and preside over meetings of the Cabir

to confer honours;

to make such appointments as may be necessary
accordance with powers conferred upon him or he

this Constitution or an Act of Parliament;

€. subject to this Constitution, to appoint, accredit,
and recognize ambassadors, high commissioners,
plenipotentiaries, diplomatic representatives and

diplomatic officers, consuls and consular officers;

f. to negotiate, sign, enter into and accede to intern:
agreements or to delegate such power to minister:

ambassadors and high commissioners;

g. to appoint commissions of inquiry;

h. to refer disputes of a constitutional nature to the
Court; and

i. to proclaim referenda and plebiscites in accordan
with this Constitution or an Act of Parliament.

o0

2. The President may pardon convicted offenders, grant ¢

of execution of sentence, reduce sentences, or remit
sentences:

Provided that -

a decisions under this subsection shall be taken in
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consultation with an Advisory Committee on the
Granting of Pardon, the composition and formatic

which shall be determined by an Act of Parliamen

b. judgements in cases of impeachment of the Presic
Vice-President shall not be liable to pardon by the

President.

The President shall each year, immediately before the
consideration of the official budget, attend Parliament

shall -

a. address Parliament on the state of the nation and
the future policies of the Government at that time

b. report on the policies of the previous year; and

C. respond to questions.

The President shall be called to Parliament to answer
guestions at such times as may be prescribed by the
Standing Orders of Parliament or on a motion of the
National Assembly or Senate.

Subiject to this Constitution and any Act of Parliament
President shall exercise all other powers reasonably
necessary and incidental to the functions of his or her

in accordance with this Constitution.

The powers and functions of the President shall be ex¢
by him or her personally or by a member of the Cabin
by a government official to whom the President has

delegated such power in writing.

Decisions of the President shall be expressed in writin
under his or her signature.

The signature of the President on any instrument shal
confirmed by the Public Seal.

No person holding the office of President or performing
functions of President may be sued in any civil procee
but the office of President shall not be immune to orde
the courts concerning rights and duties under this
Constitution.

No person holding the office of President shall be char
with any criminal offence in any court during his [or
term of office, except where he or she has been charge
an offence on impeachment.

After a person has vacated the office of President, he c
shall not be personally liable for acts done in an offici:
capacity during his or her term of office but shall not
otherwise be immune.

There shall be a Cabinet consisting of the President, tl
First Vice-President, the Second Vice-President and st
Ministers and Deputy Ministers as may, from time to
be appointed by the President.

The Cabinet shall exercise the powers and functions
assigned to it by this Constitution or an Act of Parlian
and shall be responsible for advising the President wit
respect to the policies of the Government and with res
to such other matters as may be referred to it by the
President.

Cabinet meetings shall be presided over -
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a. by the President; or

b. in the temporary absence of the President, by the
Vice-President; or

C. in the temporary absence of both the President ar
First Vice-President, by the Second Vice-President

4. There shall be a Secretary to the Cabinet who shall be

appointed by the President and whose office shall be
office and who shall -

a. have charge of the Cabinet office;

b. be responsible, subject to the directions of the Ca
for arranging the business, and keeping the minu
the Cabinet;

C. convey the decisions of the Cabinet to the appropi
persons or authorities; and

d. have such other functions as the Cabinet may dir

There shall be Ministers and Deputy Ministers who sh
appointed by the President and who shall exercise suc
powers and functions, including the running of Gover
departments, as may be prescribed by the President s

to this Constitution.

Every Government department shall be under the
supervision of a Principal Secretary who shall be unde
direction of a Minister or Deputy Minister, and whose

shall be a public office.

The President shall have the power to appoint Ministe
Deputy Ministers and to fill vacancies in the Cabinet.
A person shall not be qualified to be appointed as a M
or Deputy Minister unless that person -

a. is a citizen of the Republic who upon taking office
attained the age of twenty-one years;

b. is able to speak and [to] read the English languag

C. is registered as a voter in a constituency.

Notwithstanding subsection (2), no person shall be qu
to be appointed as a Minister or Deputy Minister who

a. owes allegiance to a foreign country;

b. is, under any law in force in the Republic, adjudg
otherwise declared to be of unsound mind;

C. has, within the last seven years, been convicted b
competent court of a crime involving dishonesty o
moral turpitude;

d. is an undischarged bankrupt, having been adjudc
otherwise declared bankrupt under any law in for
the Republic;

€. holds or acts in any public office or appointment,
where this Constitution explicitly provides that a
shall not be disqualified from standing for electior
solely on account of holding that office or appoint
or where that person resigns from that office in or

stand;
f. belongs to, and is serving in the Defence Forces o
Malawi or in the Malawi Police Force;
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g. has, within the last seven years, been convicted b
competent court of any violation of any law relatir
election of the President or election of the membel

Parliament.

No Minister or Deputy Minister shall assume office, ul
an oath or solemn affirmation was taken and executec

public in a manner prescribed by an Act of Parliament
The President shall have the power to remove Minister
Deputy Ministers from their posts.

The members of the Cabinet shall have the following
functions -

a. to advise the President;

b. to direct, co-ordinate and supervise the activities
Government departments, including parastatal bc

C. to initiate Bills for submission to the National Ass
and to explain those Bills;

d. to prepare, explain and formulate for the Parliame
budget of the State and its economic programmes

€. to be available to Parliament for the purposes of
answering any queries or participating in any deb
pertaining to the content of the policies of the

Government;

f. to assist the President in determining what
international agreements are to be concluded or

acceded to and to inform Parliament thereon;
g. to take responsibility for the implementation and
administration of laws; and

h. to carry out such other functions reasonably nece
for the performance of their duties in accordance
this Constitution, as may be prescribed by an Act
Parliament or the President.

In performing the duties and functions referred in this
section the Cabinet shall make legislative proposals
available in time in order to permit sufficient canvassi

expert and public opinion.

All Ministers shall be responsible to the President for 1
administration of their own departments.

There shall be the office of Attorney General, who shal
the principal legal adviser to the Government.

Such powers as are vested in the office of the Attorney
General may be exercised by the person appointed to -
office or such other persons in the public service, actil
subordinates of that person and in accordance with h
her general and specific instructions.

Appointment to the office of Attorney General shall be
by the President.

The office of Attorney General shall become vacant aft
person holding that office has served for five years, or
or her resignation or retirement, whichever is sooner,
provided that the person holding that office may be
nominated for such further terms, not exceeding five )
as the President considers appropriate.

The office of Attorney General may either be the office
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Minister or may be a public office.

The Attorney General shall be subject to removal by tt
President on the grounds of incompetence, incapacity
being compromised in the exercise of his [or her] dutie
the extent that his [or her] ability to give impartial leg:

advice is seriously in question.

There shall be a Director of Public Prosecutions, whos
office shall be a public office.

The Director of Public Prosecutions shall have power i
criminal case in which he [or she] considers it desirab
to do-

a. to institute and undertake criminal proceedings a
any person before any court (other than a court-n
in respect of any offence alleged to have been com
by that person;

b. to take over and continue any criminal proceeding
which have been instituted or undertaken by any
person or authority; and

C. to discontinue at any stage before judgement is
delivered any criminal proceedings instituted or
undertaken by himself or herself or any other per:
authority.

Subject to section 101 (2), the powers conferred on th
Director of Public Prosecutions by subsection (2) (b) al
shall be vested in him or her to the exclusion of any o
person or authority and whenever exercised, reasons 1
exercise shall be provided to the Legal Affairs Commiti

Parliament within ten days:

Provided that where any other person or authority has instit
criminal proceedings, nothing in this subsection shall preve
withdrawal of those proceedings by or at the instance of tha

person or authority and with the leave of the court.

4. For the purposes of this section, any appeal from any

judgement in any criminal proceedings before any cou
any case stated or question of law reserved to any othi
court for the purpose of any such proceedings, shall b

deemed to be part of those proceedings:

Provided that the Director of Public Prosecutions shall not e
the power under subsection (2) (c) to discontinue proceeding
respect to any appeal by a person convicted in any criminal
proceedings or to any case stated or question of law reservec
the instance of such a person.

1. Save as provided in section 99 (3), such powers as are

vested in the office of the Director of Public Prosecutio
may be exercised by the person appointed to that offic
such other persons in the public service, acting as his
her subordinates and in accordance with his or her ge
and specific instructions in accordance with an Act of

Parliament.

2. Notwithstanding subsection (1) -

a. the person appointed to the office of Director of Pt
Prosecutions shall be accountable to the Legal Aff
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Committee of Parliament for the exercise of such |
in his or her own behalf and those powers exercis
his or her behalf by subordinates in accordance w
subsection (1); and

b. an Act of Parliament shall prescribe restrictions ri
to the exercise of powers under this section by an
member of the Malawi Police Force.

1. Appointment to the office of Director of Public Prosecu
shall be made by the President and confirmed by the |
Appointments Committee subject to satisfying require
as to competence of the person so appointed to perfori
duties of that office and as to capacity of a person so
appointed to pursue prosecutions independently.

2. In the exercise of the powers conferred on him or her |
Constitution or any other law, the Director of Public
Prosecutions shall be subject only to the general or sp
directions of the Attorney General but shall otherwise
independent of the direction or control of any other
authority or person and in strict accordance with the

Provided that the Director of Public Prosecutions or the Atto
General may be summoned by the Legal Affairs Committee ¢
Parliament to appear before it to give account for the exercis
those powers.

1. The office of the Director of Public Prosecutions shall
become vacant after the person holding that office has
served five years or on his or her resignation or retirer

whichever is sooner:

Provided that the person holding that office may be
appointed for such further terms, not exceeding five yi

as the President considers appropriate.

2. A person holding the office of the Director of Public
Prosecutions may be removed from the office by the
President before the expiration of his or her term of of

the President is satisfied that the person holding that

a. is incompetent in the exercise of his or her duties

b. is compromised in the exercise of his or her dutie:
the extent that his or her ability to exercise his or

functions impartially is in serious question;
is otherwise incapacitated; or
has attained the age prescribed for retirement.

o0
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THE JUDICATURE

1.

All courts and all persons presiding over those courts shall
exercise their functions, powers and duties independent of
the influence and direction of any other person or authority.
The judiciary shall have jurisdiction over all issues of judicial
nature and shall have exclusive authority to decide whether
an issue is within its competence.

There shall be no courts established of superior or
concurrent jurisdiction with the Supreme Court of Appeal or
High Court.

There shall be a Supreme Court of Appeal for Malawi, which
shall be a superior court of record and shall have such
jurisdiction and powers as may be conferred on it by this
Constitution or by any other law.

The Supreme Court of Appeal shall be the highest appellate
court and shall have jurisdiction to hear appeals from the
High Court and such other courts and tribunals as an Act of

Parliament may prescribe.

The Justices of the Supreme Court of Appeal shall be -

a. the Chief Justice;

b. such number of other Justices of Appeals not being less
than three, as may be prescribed by an Act of
Parliament.

When the Supreme Court of Appeal is determining any
matter, other than an interlocutory matter, it shall be
composed of an uneven number of Justices of Appeal, not
being less than three.

A Justice of the Supreme Court of Appeal may only be
appointed in accordance with section 111.

If, by reason of a vacancy of office, or by reason of the
operation of section 107, there are less than three serving
Justices of Appeal, then the President may, on the
recommendation of the Judicial Service Commission, appoint
judges of the High Court, to serve as Acting Justices of
Appeal.

An Acting Justice of Appeal shall hold that office only until
such time as he or she is appointed Chief Justice or Justice
of Appeal in accordance with section 111, but he or she shall
cease to serve as a Justice of Appeal if -

a. there are more than three serving Justices of Appeal,
either by reason of a vacancy or vacancies being filled in
accordance with section 111 or where such Justices of
Appeal or Acting Justices of Appeal as have been
excused from serving on the Supreme Court are able to
resume their duties in accordance with section 107;

b. he or she is excused from his or her duties as a Justice
of Appeal or an Acting Justice of Appeal in accordance

with section 107.
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107. 1. A Justice of Appeal or Acting Justice of Appeal shall be
excused from serving on the Supreme Court of Appeal only

for such time as is reasonably necessary and only

a. by reason of that Justice or Acting Justice of Appeal
having been a party to proceedings in a lower court, the
decision of which is being appealed to the Supreme
Court of Appeal; or

b. for such other reason that the Chief Justice or Judicial
Service Commission considers would prevent him or her
from performing the duties of his or her office.

2. For the purposes of this section "a party to proceedings" shall
include -

a. any person exercising a judicial function in those
proceedings;

b. having been retained for the purposes of legally
representing a party to the proceedings; or

C. being retained for the purposes of legal advice to party to
the proceedings.

108. 1. There shall be a High Court for the Republic which shall have
unlimited original jurisdiction to hear and determine any civil
or criminal proceedings under any law.

2. The High Court shall have original jurisdiction to review any
law, and any action or decision of the Government, for
conformity with this Constitution, save as otherwise provided
by this Constitution and shall have such other jurisdiction
and powers as may be conferred on it by this Constitution or
any other law.

109. The Judges of the High Court shall be such number of
judges, not being less than three, as may be prescribed by an
Act of Parliament.

110. 1. There shall be such courts, subordinate to the High Court, as
may be prescribed by an Act of Parliament which shall be
presided over by professional magistrates and lay
magistrates.

2. There shall be an Industrial Relations Court, subordinate to
the High Court, which shall have original jurisdiction over
labour disputes and such other issues relating to
employment and shall have such composition and procedure
as may be specified in an Act of Parliament.

3. Parliament may make provision for traditional or local courts
presided over by lay persons or chiefs:

Provided that the jurisdiction of such courts shall be limited
exclusively to civil cases at customary law and such minor common
law and statutory offences as prescribed by an Act of Parliament.

111. 1. The Chief Justice shall be appointed by the President and
confirmed by the National Assembly by a majority of two
thirds of the members present and voting.

2. All other judges shall be appointed by the President on the
recommendation of the Judicial Service Commission.

3. Magistrates and persons appointed to other judicial offices
shall be appointed by the Chief Justice on the
recommendation of the Judicial Service Commission and
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shall hold office until the age of seventy unless removed in
accordance with section 119.

4. For the purposes of this Chapter "judicial office” means the
office of -

a. a Justice of Appeal or Acting Justice of Appeal;

b. a Judge of the High Court or Acting Judge of the High
Court;

C. the Registrar or Deputy Registrar of the Supreme Court
of Appeal or High Court;

d. a magistrate of whatever grade; and

€. a person presiding over a traditional or local court.

5. A person appointed to fill a vacancy in the office of a Judge
shall not be required, on being so appointed, to serve in an
acting capacity.

6. For the purposes of this Chapter "judge" shall mean a Justice
of Appeal, an Acting Justice of Appeal, a Judge of the High
Court or an Acting Judge of the High Court.

Qualification of 112. 1. A person shall not be qualified for appointment as a judge
Judicial officers
unless that person -

a. is, or has been, a judge of a court having unlimited
jurisdiction in criminal or civil proceedings; or

b. is entitled to practise as a legal practitioner or an
advocate or a solicitor in such a court and has been
entitled so to practise for not less than ten years.

2. For the purposes of this section, a person shall be regarded
as entitled to practise as a legal practitioner or an advocate or
a solicitor if that person has been called, enrolled or
otherwise admitted as such and has not been subsequently
disbarred or removed from the roll of legal practitioners or

advocates or solicitors notwithstanding that the person -

a. holds or acts in any office the holder of which is, by
reason of his or her office, precluded from practising in
court; or

b. does not hold a practising certificate and has not
satisfied any other like condition of his or her being
permitted to practise.

Vacancy 113. 1. If the office of Chief Justice is vacant, or if the Chief Justice
is for any reason unable to perform the functions of his or
her office, then, until a person has been appointed to and has
assumed the functions of that office, or until the person
holding that office has resumed those functions, as the case
may be, those functions shall be performed by the most
senior judge then sitting on the Supreme Court of Appeal or
High Court.

2. If any judicial office is vacant or if any judge is appointed to
act as Chief Justice, or is for any reason unable to perform
the functions of his or her office, the President, on the
recommendations of the Judicial Service Commission, may
appoint a person qualified for appointment to that judicial

office under this section to act in that office.

Remuneration 114. The Chief Justice and all other holders of judicial office shall
receive a salary for their services and, on retirement, such pension,
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gratuity or other allowance as may, from time to time, be
determined by the National Assembly.

The salary and any allowance of a holder of judicial office shall not
without his or her consent be reduced during his or her period of
office and shall be increased at intervals so as to retain its original
value and shall be a charge upon the Consolidated Fund.

A person holding judicial office shall not enter upon the duties of
his or her office unless that officer has taken and subscribed the
oath of allegiance for the due execution of his or her office in such
manner and form as may be prescribed by an Act of Parliament.

There shall be a Judicial Service Commission for the regulation of
judicial officers and which shall have such jurisdiction and powers
as may be conferred on it by this Constitution or, subject to this
Constitution, by any Act of Parliament.

The Judicial Service Commission shall consist of -

a the Chief Justice who shall be the Chairman;

b. the Chairman of the Civil Service Commission, or such
other member as may for the time being be designated in
that behalf by the Chairman of the Civil Service

Commission;

C. such Justice of Appeal or Judge as may for the time
being be designated in that behalf by the President

acting after consultation with the Chief Justice; and

d. such legal practitioner and such magistrate as may for
the time being be designated in that behalf by the
President acting after consultation with the Chief

Justice.

The Judicial Service Commission shall have the authority to -

a. nominate persons for judicial office;

b. exercise such disciplinary powersin relation to persons in judicial
office subject to this Constitution as shall be prescribed by an Act of
Parliament, subject to this Constitution;

C. recommend, subject to section 119, the removal of a
person from judicial office;

d. subject to this Constitution, make such representations
to the President as may be prescribed by an Act of
Parliament; and

€. exercise such other powers as are conferred on it by this
Constitution or as are reasonably necessary for the
performance of its duties:

Provided that nothing in this section shall prejudice the right of any
person in judicial office who was the subject of any decision by the
Judicial Service Commission to appeal to the Supreme Court of
Appeal against that decision.

1. Subiject to this section, a person holding the office of Judge
shall vacate that office on attaining the age prescribed in

subsection (6):

Provided that the President, after consultation with the
Judicial Service Commission, may permit a Judge who has
attained that age to continue in office for such period as may
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be necessary to enable him to deliver judgement or to do any
other thing in relation to proceedings that were commenced
before him before he attained that age.

2. A person holding the office of Judge may be removed from
office only for incompetence in the performance of the duties
of his office or for misbehaviour, and shall not be so removed
except in accordance with subsections (3) and (4).

3. The President may by an instrument under the Public Seal
and in consultation with the Judicial Service Commission
remove from office any Judge where a motion praying for his
removal on the ground of incompetence in the performance of
the duties of his office or misbehaviour has been-

a.  debated in the National Assembly;

b. passed by a majority of the votes of all the members of
the Assembly; and

C. submitted to the President as a petition for the removal
of the judge concerned:

Provided that the procedure for the removal of a judge shall be in
accordance with the principles of natural justice.

4. Where notice of intention to introduce before the National
Assembly a motion praying for the removal of a Judge from
his office has been lodged in the office of the Speaker, the
President may, where after consultation with the Judicial
Service Commission he is satisfied that it is in the public
interest so to do, suspend the Judge from performing the
duties of his office.

5. The suspension of a Judge under subsection (4) may at any
time be revoked by the President, after consultation with the
Judicial Service Commission, and shall in any case cease to
have effect where the motion is withdrawn before being
debated in the National Assembly or, upon being debated, is
not passed by a majority thereof.

6. The prescribed age for purposes of subsection (1) shall be the
age of sixty-five years or such other age as may be prescribed
by Parliament:

Provided that a law made by Parliament, to the extent that it alters
the age at which a Judge shall vacate his office, shall not have
effect in relation to a Judge after his appointment unless he

consents to its having effect.

7. Where the President considers it desirable in the public
interest so to do, he may, with the consent of the person
concerned, assign a person holding the office of Judge to any
other office in the public service for such period as the
President may determine during which that person may
cease to perform the duties of his office as Judge; but so,
however, that -

a. such assignment shall not be regarded as removal of
that person under subsection (2) from his office as
Judge;

b. the resumption by that person of the duties of his office
as Judge shall not require formal re-appointment;
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C. the retirement age of that person shall be that
prescribed for Judges under subsection (1).
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THE OMBUDSMAN

120. There shall be a public office known as the office of the Ombudsman
which shall have such powers, functions and responsibilities as are
conferred upon that office by this Constitution and any other law.

121. In the exercise of his or her powers, functions and duties the
Ombudsman shall be completely independent of the interference or
direction of any other person or authority.

122. 1. Nominations for appointment to the office of Ombudsman
shall be received from the public by way of a public
advertisement placed by the Clerk to the National Assembly
and the successful candidate shall be appointed by the Public
Appointments Committee in accordance with the requirements

of this section.
2. The person appointed to the office of Ombudsman shall -

a. have sufficient knowledge of the law;

b. be publicly regarded as a person who can make impartial

judgements;

have sufficient knowledge of the workings of Government;

not have had any criminal convictions and not have been

a bankrupt;

€. be otherwise competent and capable of performing the
duties of his or her office;

f. not be the President, Vice-President, a Minister or Deputy
Minister, a serving public officer or a member of
Parliament; and

g. not hold any other public office unless otherwise provided
for in this Constitution.

o0

123. 1. The office of the Ombudsman may investigate any and all
cases where it is alleged that a person has suffered injustice
and it does not appear that there is any remedy reasonably
available by way of proceedings in a court or by way of appeal
from a court or where there is no other practicable remedy.

2. Notwithstanding subsection (1), the powers of the office of the
Ombudsman under this section shall not oust the jurisdiction
of the courts and the decisions and exercise of powers by the
Ombudsman shall be reviewable by the High Court on the
application of any person with sufficient interest in a case the
Ombudsman has determined.

124. The Ombudsman shall have full powers to -

a. subpoena the attendance of any person who the
Ombudsman reasonably believes to be connected with

any investigation being undertaken by that office;

b. require the immediate disclosure of information and the
production of documents of any kind, from any public
body;

C. question any person who the Ombudsman reasonably
believes to be connected with an investigation that is
being undertaken by that office; and
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initiate contempt proceedings before the High Court
against any person or authority in connexion with non-
compliance with the powers conferred in this section.

A person holding the office of Ombudsman shall -

be provided with the necessary resources to discharge the
functions of that office;

be entitled to the fullest co-operation of any person or
authority of whom he or she requests assistance in
connexion with the duties of that office;

enjoy, with respect to his or her official functions, similar
protection and privileges in so far as they are appropriate
as are enjoyed by members of Parliament; and

be paid a salary to be charged to the Consolidated Fund
and which shall not be reduced without the consent of
the office holder.

Where the investigations of the Ombudsman reveal sufficient
evidence to satisfy him or her that an injustice has been done, the
Ombudsman shall -

a

b.

direct that appropriate administrative action be taken to
redress the grievance;

cause the appropriate authority to ensure that there are,
in future, reasonably practicable remedies to redress a
grievance; and

refer a case to the Director of Public Prosecutions with a
recommendation for prosecution, and, in the event of a
refusal by the Director of Public Prosecutions to proceed
with the case, the Ombudsman shall have the power to
require reasons for the refusal.

The Ombudsman shall lay , each year, before the Nation Assembly a
report which shall include a record of all complaints and
applications to the office of Ombudsman, a record of the exercise of
powers in relation to applications, of the remedies afforded to
applicants in respect of grievances and shall also include a record of
the general recommendations of the Ombudsman in respect of
grievances.

1. A person appointed to the office of Ombudsman shall serve a
term of not more than five years, provided that the Public
Appointments Committee may appoint that person for such
further terms of five years as it considers appropriate unless
that Committee sooner terminates that appointment in
accordance with this section.

2. A person appointed to the office of Ombudsman shall not be
removed by the Public Appointments Committee, except -

a

in such circumstances where had that person not been
Ombudsman, that person would have been disqualified

from being appointed;
for gross misconduct; or
on reaching the age of sixty-five years.
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CHAPTER XI

HUMAN RIGHTS COMMISSION
Establishment of 129. There shall be a Human Rights Commission the primary functions
the Human Rights of which shall be the protection and investigation of violations of

Commission the rights accorded by this Constitution or any other law.

Powers 130. The Human Rights Commission shall, with respect to the appli-
cations of an individual or class of persons, or on its own motion,
have such powers of investigation and recommendation as are
reasonably necessary for the effective promotion of the rights
conferred by or under this Constitution, but shall not exercise a
judicial or legislative function and shall not be given powers so to
do.

Composition 131. 1. The Human Rights Commission shall consist of -

a. the person for the time being holding the office of Law
Commissioner;

b. the person for the time being holding the position of
Ombudsman:

Provided that, save as prescribed by this section, no
other member of the Human Rights Commission shall be
a person in any public office or the President or Vice-
President, a Minister or Deputy Minister or a member of

Parliament.

C. such persons as shall be nominated from time to time in
that behalf by those organizations that are considered in
the absolute discretion of both the Law Commissioner
and the Ombudsman to be reputable organizations
representative of Malawian Society and that are wholly
or largely concerned with the promotion of the rights and

freedoms guaranteed by this Constitution.

2. The Law Commissioner and the Ombudsman shall jointly
refer the name of persons nominated under paragraph (c) of
subsection (1) to the President who shall formally appoint

such persons as members of the Human Rights Commission.

3. A member of the Human Rights Commission, other than a
member by virtue of paragraph (a) or (b) of subsection (1),
shall continue to be members of the Commission until such

time as they are removed from office on the grounds of -

a. incompetence;

b. incapacity; or

C. in circumstances where the member is compromised to
the extent that his or her ability to impartially exercise
the duties of his or her office is seriously in question.
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CHAPTER XII

LAW COMMISSION

Establishment of the 132. There shall be a Law Commission which shall have the power to

Law Commission review and make recommendations relating to the repeal and
amendment of laws and which shall have such powers and
functions as are conferred on it by this Constitution and any
other Act of Parliament.

Composition 133. The Law Commission shall consist of -

a. a permanent, salaried Law Commissioner who shall be
appointed by the President on the recommendation of
the Judicial Service Commission and who shall be a
legal practitioner or a person qualified to be a judge;
and

b. such number of other persons as the Law Commissioner
in consultation with the Judicial Service Commission
may appoint from time to time and for such time as they
are required on account of their expert knowledge of a
matter of law being then under review by the Law
Commissioner, or on account of their expert knowledge
of other matters relating to a legal issue being then
under review.

Removal of the Law 134. The President may remove the Law Commissioner or other person

Commissioner appointed to the Law Commission on the recommendation of the
Judicial Service Commission if the Judicial Service Commission
is satisfied that the Law Commissioner or such other person
appointed to the Law Commission, as the case may be, is not
competent or otherwise incapacitated so as to be unable to
perform the functions of his or her office.

Pfov:lers and functions 135. The Law Commission shall have the powers -
of the Law

Commission

a. to review and make recommendations regarding any
matter pertaining to the laws of Malawi and their
conformity with this Constitution and applicable
international law;

b. to review and make recommendations regarding any
matter pertaining to this Constitution;

C. to receive any submissions from any person or body
regarding the laws of Malawi or this Constitution; and

d. to report its findings and recommendations to the
Minister for the time being responsible for Justice who
shall publish any such report and lay it before
Parliament.

Independence of the 136. The Law Commission shall exercise its functions and powers
Law Commission independent of the direction or interference of any other person
or authority.
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CHAPTER XIlI

NATIONAL COMPENSATION TRIBUNAL

The National 137. There shall be a National Compensation Tribunal which shall

?O_E‘penlsation entertain claims with respect to alleged criminal and civil liability
ribunal
of

the Government of Malawi which was in power before the
appointed day and which shall have such powers and functions
as are conferred on it by this Constitution and an Act of
Parliament.

Exclusive original 138. 1. No person shall institute proceedings against any

jurisdiction Government in power after the commencement of this
Constitution in respect of any alleged criminal or civil

1 of 1997 liability of the Government of Malawi in power before the
commencement of this Constitution arising from abuse of
power or office, save by application to the National
Compensation Tribunal, which shall hear cases initiated by
persons with sufficient interest.

2. The National Compensation Tribunal shall have all powers
of investigation necessary to establish the facts of any case
before it.

3. Notwithstanding subsection (1), the National Compensation
Tribunal shall have the power to remit a case or a question
of law for determination by the ordinary courts where the
National Compensation Tribunal is satisfied that the
Tribunal does not have jurisdiction, or where the Tribunal
feels it is in the interest of justice so to do.

Composition 139. 1. There shall be a Chairman of the National Compensation

Tribunal who shall be a judge and who shall -
1 of 1997

a. be appointed in that behalf by the Chief Justice on the
nomination of the Judicial Service Commission; and
b. hold the office of Chairman of the National

Compensation Tribunal for not more than three years
or until such time as that person ceases to be a judge

whichever is sooner.

2. The Chairman of the National Compensation Tribunal shall
be assisted by such additional members and by such
assessors and other experts as may be appointed in

accordance with the provisions of an Act of Parliament.

Procedure 140. 1. The rules of procedure of the National Compensation
Tribunal and other matters of policy or principle concerning
its powers and functions shall be prescribed by or under an
Act of Parliament and shall be such as shall ensure
expeditious disposal of cases, which may include an
informal preliminary arbitration procedure.

2. Notwithstanding subsection (1), the procedures of the
National Compensation Tribunal shall -

6 of 1995

1 of 1997

a. conform to the standards of proof required for a
normal civil court unless the National Compensation
Tribunal otherwise determines in the interest of justice
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in any particular case or class of cases; and
b. conform with the standards of justice set out in this
Constitution and the principles of natural justice.

Protection of third 141. Where a third party disputes a claim and has an interest in
party rights money or property that is the subject of a claim before
theNational Compensation Tribunal -
1 of 1997
a. that party shall be given adequate notification;
b. that party shall be entitled to legal representation; and
C. if the Chairman of the National Compensation
Tribunal is satisfied that the person is of insufficient
means to retain legal counsel, legal assistance shall be
provided at the expense of the State.
Jurisdiction of 142. 1. The High Court shall not be excluded from hearing

ordinary courts . . . .. . ..
Y applications for judicial review of the decisions of the

Tribunal nor shall a determination by the Tribunal be a bar
to further criminal or civil proceedings in an appropriate
court against a private person for the duration of the
existence of the fund.

2. A "private person” for the purposes of this section means a
person who was before the commencement of this
Constitution a member of the Government or of an agent of
the Government, who would, under the laws then in force,
have been personally liable for an act that is the subject of
the criminal or civil proceedings.

Power to waive 143. For the purposes of pursuing claims before the National

statutory limitations Compensation Tribunal and criminal and civil proceedings
against a private person within the meaning of subsection 142
(2), any statutory time limitation may be waived by the Tribunal
or by a court if it seems to the Tribunal or the court equitable to
do so.

National 144.
Compensation Fund

1. There shall be a National Compensation Fund which shall
be a trust vested in the Republic.

2. The National Compensation Fund shall be used exclusively
for the purposes assigned to it by this Constitution and
shall-

1 of 1997

a. be a trust the purpose of which shall be for the
exclusive benefit of those applicants to the National
Compensation Tribunal who have been granted any
award, gratuity, pension or other form of reparation
according to the principles, procedures and rules of

the National Compensation Tribunal;

b. be held in a separate account within the Reserve Bank
of Malawi; and

C. have all of its reports, financial statements and
information relating to its operation published and
maintained for public scrutiny.

3. subiject to this Chapter, the only charges on, or
disbursements to be made from, the National
Compensation Fund shall be by -

a. the National Compensation Tribunal; or

b. the trustees of the Fund in so far as such
disbursements or charges are necessary and prudent
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Winding up of the 145.

National
Compensation Fund

for the efficient operation of the Fund in accordance
with its purpose as declared in this subsection.

There shall be not less than four trustees of the National
Compensation Fund who shall be appointed from time to
time by the Public Appointments Committee on the
recommendation of the National Compensation Tribunal.
A Trustee shall hold office for the duration of the Fund
unless and only in such circumstances as that trustee is
removed by the Public Appointments Committee on the
grounds of -

a. incompetence;

b. incapacity; or

C. being compromised in the exercise of his or her
functions to the extent that his or her financial probity
is in serious question.

Trustees of the National Compensation Fund shall exercise
their functions independent of any direction or interference
by any body or authority, save as is provided by this
section.

The Auditor General shall make an annual report, to be laid
before the National Assembly, on the conduct and status of
the Fund which shall provide guidance to the National
Assembly for voting an appropriation for the purposes of
the National Compensation Fund.

An appropriation for the purposes of the National
Compensation Fund shall be laid before the National
Assembly by the Minister responsible for Finance before the
beginning, and with respect to, every financial year during
the life of the Fund.

With respect to any financial year, the Tribunal shall
prescribe a period not being more than six months after the
commencement of that financial year, after which the
Tribunal shall not receive applications for compensation
within that financial year from the National Compensation
Fund.

The National Compensation Fund shall cease to be charged
with new claims for compensation not later than ten years
after the commencement of this Constitution at which time
the National Compensation Tribunal shall dissolve.

If, with respect to any year within the period prescribed in
subsection (1), and after the second year of it coming into
existence, less than ten applications are made to the
National Compensation Tribunal, then the Chairman of the
Tribunal may direct the Minister responsible for Finance to
lay before the National Assembly a Bill -

a. to dissolve the National Compensation Tribunal; and

b. to confer on the High Court jurisdiction equivalent to
that of the National Compensation Tribunal to
determine claims against the Government within the
meaning of this Chapter.

Where the National Compensation Tribunal has been
dissolved, for the remaining duration of the period
prescribed in subsection (1) the uncommitted residue of the
Fund shall remain a separate fund within the accounts of
the Consolidated Fund which shall be drawn upon by the
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Minister responsible for Finance in respect of awards made
by the High Court in relation to claims that would
otherwise have been determined by the National

Compensation Tribunal.
4. The National Compensation Fund shall continue until there

is no longer a committed residue.
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6 of 1995
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146.

147.
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LOCAL GOVERNMENT

There shall be local government authorities which shall
have such powers as are vested in them by this
Constitution and an Act of Parliament.

Local government authorities shall be responsible for the
representation of the people over whom they have
jurisdiction, for their welfare and shall have responsibility
for -

a. the promotion of infrastructural and economic
development, through the formulation and
execution of local development plans and the
encouragement of business enterprise;

b. the presentation to central government authorities
of local development plans and the promotion of the
awareness of local issues to national government;

C. the consolidation and promotion of local democratic
institutions and democratic participation; and

d. such other functions, including the registration of
birth and deaths and participation in the delivery of
essential and local services, as may be prescribed
by any Act of Parliament.

Parliament shall, where possible, provide that issues of
local policy and administration be decided on at local
levels under the supervision of local government
authorities.

Parliament shall ensure that the composition of local
government authorities includes a prescribed number of
persons serving as Chiefs in the area of jurisdiction of
such authorities and affords equal representation in
respect of each ward within its jurisdiction, and that the
boundaries of each ward shall be designated by the
Electoral Commission in accordance with section 148.

Local government authorities shall consist of local
government officers who shall be elected by free, secret
and equal suffrage by the registered voters in the area over
which that local government authority is to have
jurisdiction and the election shall be organized, conducted
and supervised by the Electoral Commission.

The offices of local government shall include mayors in
cities and municipalities and local councillors in all areas
and local government officers shall have such functions,
powers and responsibilities as shall be laid down by an
Act of Parliament.

There shall be, in respect of each local government
authority, such administrative personnel, subordinate to
local government officers, as shall be required to execute
and administer the lawful resolutions and policies of those
officers.

There shall be a Local Government Service Commission,
the composition, functions, powers and procedures of
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which shall be provided for by an Act of Parliament.

Jurisdiction of local | 148. 1. Subject to the recommendations of the Electoral

government authorities Commission, and in accordance with the principles laid
down in this Constitution and any other law relating to
national elections, there shall be drawn boundaries for
local government authorities.

2. Any boundaries determining the territorial jurisdiction of
any local government authority shall be geographical only,
without reference to race, colour, tribe or ethnic origin of
the inhabitants of the area.

gzt‘gfnarngia;_nance 149. 1. There shall be a National Local Government Finance

Vi 1 . . - -

Committee, its Committee which shall hear submissions from each and
establishment, every local government authority in respect of estimates of

expenditure and requests for special disbursements and
shall have such other powers and functions as may be
conferred on it by this Constitution or an Act of

Parliament.
2. The National Local Government Finance Committee shall
have the power to -

a. receive all estimates of revenue and all projected
budgets of all local government authorities;

b. supervise and audit accounts of local government
authorities, in accordance with any Act of
Parliament, Assembly, subject to the
recommendations of the Auditor General,

C. make recommendations relating to the distribution
of funds allocated to local government authorities,
and vary the amount payable from time to time and
area to area according to, and with sole
consideration of, economic, geographic and
demographic variables;

d. prepare a consolidated budget for all local
government authorities and estimates after
consultation with the Treasury, which shall be
presented to the National Assembly by the Minister
responsible for Local Government before the
commencement of each financial year; and

€. make application to that Minister for
supplementary funds where necessary.

Duty to provide 150. The Government shall be under a duty to ensure that there is
E"C‘Z?L;iffe:zi?:;tces for adequate provision of resources necessary for the proper
functions exercise of local government functions and to this effect shall

allow a local government authority to keep such proportion of
the revenue collected by that authority as shall be prescribed by
the National Local Government Finance Committee.

ﬁgg‘f::litg'ga‘;f 151. 1. The members of the National Local Government Finance
Government Finance the Committee shall be -
Committee

a. one person who shall be nominated from time to
time in that behalf by a caucus of local government

authorities;
b. the Principal Secretary for Local Government;

C. one person who is a professionally qualified and
practising accountant appointed by the Public
Appointments Committee on the recommendation of
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the Minister responsible for Local Government;
the Chairman of the Civil Service Commission or
such member of that Commission as shall be
nominated by the Chairman from time to time in

that behalf; and
one person who shall be nominated from time to
time in that behalf by the Electoral Commission.

2. Except for persons who are or become members of the
Local Government Finance Committee by virtue of holding
office as Principal Secretary for Local Government or by
Chairman or member of the Civil Service Commission, the
term of office of a member of the National Local

Government Finance Committee shall expire -

a. three years after the date that member was first

b.

appointed; or

on removal by the President on the recommendation
of the Public Appointments Committee, but no
member shall be recommended for removal under
this paragraph unless the Public Appointments
Committee is satisfied that he or she is —

i. not competent to exercise the duties of that
office;
ii. compromised to the extent that his or her
financial probity is in serious question; or
iili. otherwise incapacitated.
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CHAPTER XV

THE POLICE

The Malawi Police 152. There shall be a Malawi Police Force which shall be constituted
Force by an Act of Parliament that shall specify the various divisions
and functions of the Malawi Police Force.

E}?meeriglfi‘gef“m“ons 153. 1. The Malawi Police Force shall be an independent organ of
the executive, which shall be there to provide for the
protection of public safety and the rights of persons in
Malawi according to the prescriptions of this Constitution
and any other law.

2. The Malawi Police Force shall enjoy only such powers as
are necessary for the protection of rights under this
Constitution and the maintenance of public safety and
public order in accordance with the prescriptions of this
Constitution and the law.

3. In the exercise of their functions, members of the Malawi
Police Force shall be subject to the direction of the courts
and shall be bound by the orders of such courts.

4. Political responsibility for the Malawi Police Force shall vest
in a Minister of the Government who shall ensure that the
discipline and conduct of the Malawi Police Force accords
with the prescriptions of this Constitution and any other
law.

The Inspector General 154, 1. There shall be an Inspector General of Police who shall be

of Police 6 of 1995 the Head of the Malawi Police Force whose office shall be a
public office and also shall be accountable to the Minister
responsible for the Police and whose office shall be a public
office.

2. The Inspector General of Police shall be appointed by the
President and confirmed by the National Assembly by a
majority of the members present and voting, but the Public
Appointments Committee may at any time inquire as to the
competence of the person so appointed to carry out the
duties of that office and as to such other questions as may
have direct bearing on the performance of the duties of that
office.

3. The office of the Inspector General of Police shall become
vacant after the person holding that office has served for
five years, but the person holding that office may be
nominated for such further terms, not exceeding five years,
as the President may deem appropriate.

4. A person holding the office of Inspector General of Police
shall be subject to removal by the President only by reason
of that person being -

a. incompetent in the exercise of his or her duties;

b. compromised in the exercise of his or her duties to
the extent that his or her capacity to exercise his or

her powers impartially is in serious question;
C. otherwise incapacitated; and
d. over the age prescribed for retirement.

5. Subject to subsection (4), in the exercise of the duties and
powers vested in the office of the Inspector General of Police
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by the Constitution or any other law, the person holding
that office shall not be subject to the direction or control of
any other person or authority, other than as prescribed in
this Constitution or an Act of Parliament.

6. The Inspector General of Police may delegate such powers
as are conferred on him or her by this Constitution or by
an Act of Parliament to such other persons or authorities,
being part of the Malawi Police Force, as he or she may
consider appropriate.

7. With respect to any powers under this section, the
Inspector General of Police shall notify the Police Service
Commission of any delegation and the Police Service
Commission may prescribe any regulations it considers
appropriate in relation to the manner and form of reports
that the person exercising that power shall make and shall
specify such restrictions as may be required to ensure the
proper exercise of the powers delegated under this section
in accordance with the law.

The Police Service 155. 1. There shall be a Police Service Commission with such
Commission powers and functions as are conferred upon it by this
Constitution or an Act of Parliament.

2. Subiject to this Constitution, power to appoint persons to
hold or act in offices in the Malawi Police Force other than
that of Inspector General of Police, including the power to
confirm appointments, and to remove such persons from

office shall vest in the Police Service Commission.

3. The Police Service Commission shall, subject to this
Constitution and any general directions of an Act of
Parliament, exercise disciplinary control over persons

holding or acting in any office to which this section applies.

Power to delegate 156. 1. The Police Service Commission, may, subject to such
conditions as may be laid down by an Act of Parliament,
delegate powers conferred by this Constitution or an Act of
Parliament by directions in writing to any member of the

Commission or to any public officer or public body.

2. Where any person or body may from time to time exercise
powers under this section on behalf of the Police Service
Commission in accordance with subsection (1), the Police

Service Commission shall-

a. require that person or body to furnish reports in such
manner or form as the Commission may prescribe in
the directions which delegated those powers; and

b. hear such complaints or appeals from persons with
sufficient interest relating to the exercise of powers
delegated under this section and shall have the

authority to -

i. quash the decision of a person or body exercising
such powers;

ii. exercise such disciplinary powers in relation to
such person or body, subject to the conditions laid

down by an Act of Parliament; and
iili. revoke directions delegating powers to any person
or body:

Provided that nothing in this section shall prejudice the right of
any person who is the subject of a decision made by or on behalf
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of the Police Service Commission to appeal to the High Court or
the right of any person with sufficient interest in such a decision
to petition the High Court for judicial review of that decision.

Composition 157. 1. The Police Service Commission shall consist of the following
members -

a. such Justice of Appeal or Judge as may for the time
being be nominated in that behalf by the Judicial
Service Commission and who shall be the Chairman

of the Police Service Commission;

b. such member of the Civil Service Commission as may
for the time being be nominated in that behalf by the
Civil Service Commission;

C. the Inspector General of Police or such senior officer

in the Malawi Police Force as the Inspector General

may for the time being nominate in that behalf;

the Ombudsman; and

€. such legal practitioner as may for the time being be
nominated in that behalf by the President and
confirmed by the Public Appointments Committee.

o

2. Any three members of the Police Service Commission shall
form a quorum.

3. A person shall not be qualified for appointment as a
member of the Police Service Commission if he or she is
President, Vice-President, a Minister or Deputy-Minister, a

Member of Parliament or a police officer.
4. Subject to this section, the office of a member of the Police
Service Commission shall become vacant -

a. at the expiration of three years from the date of that
person's appointment, unless reappointed to a new
three year term:

Provided that this paragraph shall not apply where the member
in question still holds the office of Inspector General of Police or
of Ombudsman, or other office in which behalf that person was
appointed to the Police Service Commission; or

b. if any circumstances arise that, if that person were
not a member of the Police Service Commission,
would cause that person to be disqualified from

appointment as such.

E?Liﬁgcﬂ;?:vsfggﬁsgce 158. 1. Members of the Malawi Police Force shall ensure that they

Force exercise their functions, powers and duties as impartial
servants of the general public and the Government of the
day.

2. No member of the Malawi Police Force shall be permitted to
participate directly in political activities:

Provided that -

a. any member of the Malawi Police Force of Malawi
shall have the right to resign in order to participate
directly in political activities;

b. nothing in this section shall be deemed to prejudice
any member of the Malawi Police Force having the
absolute right to vote in accordance with this
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Constitution; and

C. nothing in this subsection shall prejudice the right of
any member of the Malawi Police Force to hold office
in or be a member of any association, group or
professional body, the purposes of which are
principally to represent their members interests in
relation to the terms and conditions of employment or
the general carrying on of any profession or trade or
the promotion of any interest, not pertaining directly
to the promotion of a political party, campaign or
philosophy or otherwise inconsistent with the
functions of the Malawi Police Force.

3. No government or political party shall cause any member of
the Malawi Police Force acting in that behalf to exercise
functions, powers or duties for the purposes of promoting
or undermining the interests or affairs of any political party
or individual member of that party, nor shall any member
of the Malawi Police Force, acting in that behalf, promote or
undermine any party or individual member of that party.

4. No government or political party shall cause any member of
the Malawi Police Force, acting in that behalf, to deploy
resources, whether they be financial, material or human
resources, for the purposes of promoting or undermining
any political party or member of a political party or interest
group, nor shall any member of the Malawi Police Force,

acting in that behalf, cause such deployment:

Provided that nothing in this section shall be construed as
derogating from the duty of the Police to uphold the rights
and afford protection to all political parties, persons and
organizations equally, without fear or favour, in accordance

with this Constitution and subject to any law.

5. Any member of the Malawi Police Force who contravenes
this section shall be subject to such disciplinary measures
as the Police Service Commission considers appropriate,
taking into account the gravity and circumstances of the
contravention, subject to such regulations as may be
prescribed by an Act of Parliament.

6. Where the Police Service Commission is satisfied that a
government or political party or member of a political party
has acted in contravention of subsection (3) or subsection
(4), the Police Service Commission may initiate proceedings
before the High Court for punitive damages and, in the case
of a contravention of subsection (4), for the recovery of such
resources or sums equivalent to the benefit of the
enjoyment of those resources from the government, or
political party or member of a political party who has so

benefitted, as the case may be.
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CHAPTER XVI

THE DEFENCE FORCES

The Defence Forces of ~ 159. There shall be no military force constituted in Malawi other than
Malawi the Defence Forces of Malawi provided for and regulated by this
Chapter.

Constitutional 160. 1. The Defence Forces of Malawi shall operate at all times
position of the . . .o . . .
Defence Forces of under the direction of those civil authorities in whom this

Malawi Constitution vests such power, and shall -

a. uphold the sovereignty and territorial integrity of the
Republic and guard against threats to the safety of its
citizens by force of arms;

b. uphold and protect the constitutional order in the
Republic and assist the civil authorities in the proper
exercise of their functions under this Constitution;

C. provide technical expertise and resources to assist the
civilian authorities in the maintenance of essential
services in times of emergency; and

d. perform such other duties outside the territory of
Malawi as may be required of them by any treaty
entered into by Malawi in accordance with the
prescriptions of international law.

2. No person or authority may direct or deploy the Defence
Forces of Malawi to act in contravention of this
Constitution.

Responsibility for the 161. 1. The ultimate responsibility for the Defence Forces of Malawi
Defence Forces of

Malawi shall vest in the President as Commander-in-Chief.

2. Any power conferred on the President by virtue of this
Chapter shall only be exercised on the recommendation of
an Army Council which shall be constituted under an Act
of Parliament and which shall include the Minister
responsible for Defence and the High Command of the

Defence Forces of Malawi and which shall have -

a. the power to determine the operational use of the
Defence Forces of Malawi;

b. the power to appoint and remove from office senior
officers and other members of the Defence Forces of
Malawi; and

C. such other powers and duties as may be prescribed by
an Act of Parliament.

3. All powers conferred in subsection (2) shall be exercised
subject to the scrutiny of a Defence and Security
Committee of the National Assembly established by section
162.

4. The Army Council may, by directions in writing and subject
to such conditions as may be laid down by an Act of
Parliament or are adopted by the National Assembly on the
recommendation of the Defence and Security Committee of
the National Assembly, delegate to any member of the
Defence Forces of Malawi any of the powers conferred on
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the Army Council by an Act of Parliament.
gsgu?ﬁfeg%%argicitee of 162. 1. There shall be a Defence Security Committee of the
the Naﬁ’ona, Assembly National Assembly which shall represent proportionally
political parties having seats in the National Assembly, and
shall have such powers and functions as may be conferred

upon it by this Constitution and an Act of Parliament.

The Defence and Security Committee may be assembled at any
time, notwithstanding that Parliament stands adjourned and,
where Parliament stands dissolved, shall continue to be
constituted until such time as a new session Parliament begins
and a new Defence and Security Committee is appointed but no
member shall otherwise hold office for more than one year.
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164.
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PRISONS

The Malawi Prisons Service shall consist of all penal institutions,
labour camps, special and secure schools and other institutions
that are used to house, detain and rehabilitate persons
sentenced to imprisonment in whatever form such imprisonment
may take, but shall not include holding cells in police stations.

1. There shall be a Chief Commissioner for Prisons who shall
be responsible for the Malawi Prisons Service and whose
for Prisons office shall be a public office with such powers,
functions and duties as are conferred on it by this
Constitution and an Act of Parliament.

2. The principal responsibilities of the Chief Commissioner
for Prisons shall be to ensure the proper and efficient
administration of the penal institutions that comprise the
Malawi Prisons Service, subject to and in accordance with

a. the protection of rights and other provisions of this
Constitution or any other law;

b. the recommendations of the Prisons Service
Commission and the Inspectorate of Prisons in
accordance with an Act of Parliament; and

C. the directions of the courts in relation to persons
convicted by the courts to a sentence of
incarceration or penal servitude within a penal
institution, or incarcerated by the courts pending
execution of the sentence of the courts, or awaiting
sentence by the courts or otherwise on remand to
the custody of the Prisons Service or being held on
behalf of the Malawi Police Force in connexion with
any law.

3. Save as provided in this section, in the exercise of the
duties and powers vested in the office of the Chief
Commissioner for Prisons by this Constitution or any
other law, the person holding that office shall not be
subject to the direction or control of any other person or
authority, other than as prescribed in this Constitution

and an Act of Parliament.

1. The Chief Commissioner for Prisons may delegate the
powers conferred on him or her by this Constitution or an
Act of Parliament to such persons or authorities, being
part of the Malawi Prisons Service, as he or she considers

appropriate.
2. With respect to the delegation of powers in subsection (1)-

a.  the Chief Commissioner for Prisons shall notify the
Prisons Service Commission and the Inspectorate of

Prisons of any such delegation; and
b. the Prisons Service Commission or, as the case may
be, the Inspectorate of Prisons may -

i. prescribe any regulations it considers
appropriate in relation to the manner and
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The Prison Service 167.
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form of reports that the person or authority
exercising that power shall make; and

ii. shall prescribe such restrictions as may be
required to ensure the proper exercise of
powers delegated under this section.

The Chief Commissioner for Prisons shall be appointed by
the President, but the Public Appointments Committee
may at any time inquire as to the competence of the
person so appointed to carry out the duties of that office
and as to such other questions as may have direct bearing
on the performance of the duties of that office.

The office of the Chief Commissioner for Prisons shall
become vacant after the person holding that office has
served for five years, provided that the person holding that
office may be appointed for such further term, not
exceeding five years, as the President considers
appropriate.

A person holding the office of Chief Commissioner for
Prisons shall be subject to removal by the President only
by reason of that person being -

a. incompetent in the exercise of his or her duties;

b. compromised in the exercise of his or her duties to
the extent that his or her capacity to impartially
exercise the duties of that office is in serious
question;

C. otherwise incapacitated; or

d. over the age prescribed for retirement.

There shall be a Prisons Service Commission with the
powers and functions conferred on it by this Constitution
and by an Act of Parliament.

The Prisons Service Commission shall have the power to
appoint persons to hold or act in offices in the Prison
Service of Malawi, other than the Chief Commissioner for
Prisons, including the power to confirm appointments and
to remove such persons from office.

The Prisons Service Commission shall, subject to this
Constitution and any Act of Parliament, exercise
disciplinary control over persons holding or acting in any
office to which this section applies.

The Prison Service Commission may, subject to such
conditions as may be laid down by an Act of Parliament,
delegate powers under this section by directions in writing
to any member of the Commission or to any public officer
or public body, being part of the Malawi Prisons Service.
Where any person or body may, from time to time, exercise
powers under this section on behalf of the Prisons Service
Commission, in accordance with subsection (4), the
Prisons Service Commission shall -

a. require that person or body to furnish reports in
such manner or form as the Commission has
specified in the directions by which it delegated

those powers;

b. hear such complaints or appeals from persons in
sufficient interest relating to the exercise of powers

under this section and shall have the authority to-
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i. quash the decision of a person or body
exercising such powers;

ii. exercise such disciplinary powers with
relation to such person or body, subject to
the conditions laid down by an Act of
Parliament;

iii. revoke directions delegating powers to any
person or body:

Provided that nothing in this section shall prejudice the right of
any person who is the subject of a decision made by or on behalf
of the Prisons Service Commission to appeal to the High Court or
the right of any person with sufficient interest in such a decision
to petition the High Court for judicial review of that decision.

Composition of Prison 168. 1. The Prisons Service Commission shall consist of the
Service Commission K
following members -

a. such Justice of Appeal or Judge as may for the time
being be nominated in that behalf by the Judicial
Service Commission, who shall be chairman;

b. such member of the Civil Service Commission as
may for the time being be nominated in that behalf
by the Civil Service Commission;

C. such legal practitioner as may for the time being be
nominated by the President subject to confirmation
by the Public Appointments Committee;

d. such person as may be nominated from time to time
in that behalf by the Inspectorate of Prisons; and

€. the Chief Commissioner for Prisons or a person
nominated by the Chief Commissioner of Prisons
from time to time in that behalf, being a senior
member of the Malawi Prisons Service.

2. A person shall not be qualified for appointment as a
member of the Prisons Service Commission if he or she is
President, Vice-President, a Minister or Deputy-Minister,

or a member of Parliament.
3. Subject to this section, the office of a member of the
Prisons Service Commission shall become vacant -

a. at the expiration of three years from the date of that
member's appointment, unless the member is
reappointed to a further term not exceeding three
years; or

b. if any circumstances arise that, if that member were
not a member of the Prisons Service Commission,
would cause that member to be disqualified from
appointment as such:

Provided that paragraph (a) shall not apply where the member in
question still holds the office of Chief Commissioner for Prisons,
in which behalf that person was appointed to the Prisons Service
Commission.

The Inspectorate of 169. 1. There shall be an Inspectorate of Prisons which shall have
Prisons such powers, functions and duties in relation to the
Malawi Prisons Service as are conferred on it by this

Constitution or an Act of Parliament.
2. The Inspectorate of Prisons shall exercise its powers,
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functions and duties independent of any direction or
interference by any other person or authority.
3. The Inspectorate of Prisons shall -

a. be charged with monitoring the conditions,
administration and general functioning of penal
instructions taking due account of applicable
international standards;

b. have such powers as shall be required for it to make
investigations and shall have the power to require
any person to answer questions relating to such
subjects as are relevant to those investigations;

C. have the power to visit any and all institutions
within the Malawi Prisons Service with or without
notice and without let or hindrance; and

d. exercise such other powers as may be prescribed by
an Act of Parliament.

4. The Inspectorate of Prisons shall cause to be laid before
the National Assembly such reports as the Inspectorate of
Prisons may make and such reports shall be so laid
through the Minister responsible for Prisons in the form of
a motion for acceptance of the recommendations of the
Inspectorate of Prisons.

5. Where the recommendations of the Inspectorate of Prisons
require amendment to any law, the Minister shall lay
before Parliament those recommendations in the form of a
Bill.

6. The powers conferred on the Inspectorate for Prisons by
this section shall also be exercisable by the Inspectorate of
Prisons with respect to holding cells in police stations.

Composition of the 170. 1. The Inspectorate of Prisons shall consist of the following
Inspectorate of Prisons
members -

a. such Justice of Appeal or Judge as shall from time to
time be nominated in that behalf by the Judicial
Service Commission, who shall be chairman;

b. the Chief Commissioner for Prisons or such person
as he or she may nominate in that behalf being a
senior member of the Malawi Prisons Service;

C. such member of the Prisons Service Commission,
other than the Chief Commissioner for Prisons, as
shall from time to time be nominated in that behalf
by that Commission;

d. such Magistrate as shall from time to time be
nominated in that behalf by the Judicial Service
Commission; and

€. the Ombudsman.

2. The Inspectorate of Prisons shall have power to co-opt
persons as representatives of any local or international
organizations having an office in Malawi involved in the
monitoring of human rights or more generally concerned
with the welfare of offenders as may be approved of by the

membership of the Inspectorate of Prisons.
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CHAPTER XVIII

FINANCE

Revenue 171. No tax, rate, duty, levy or imposition shall be raised, levied or
imposed by or for the purposes of the Government or any local
government authority otherwise than by or under the authority
of the law.

The Consolidated Fund 172. All revenues or other moneys raised or received for the
purposes of the Government shall, subject to this Constitution
and any Act of Parliament, be paid into and form one Fund, to
be known as the Consolidated Fund.

Withdrawal of money from 173, 1. No money shall be withdrawn from the Consolidated
the Consolidated Fund
Fund except -

a. to meet expenditure that is charged upon the Fund
by this Constitution or by any Act of Parliament
consistent with this Constitution; or

b. where the issue of those moneys has been
authorized by an Appropriation Act, a
Supplementary Appropriation Act or by an Act
made in pursuance of subsection (5) or of sections
178, 179, 180, 181 or 182 or by a resolution of the
National Assembly made in accordance with
section 177:

Provided that this subsection shall not apply to any sums
mentioned in section 175 (3).

2. Where any moneys are charged by this Constitution or
by any Act of Parliament upon the Consolidated Fund,
they shall be paid out of that Fund by the Minister
responsible for Finance to the person or authority to
whom the payment is due.

3. No moneys shall be withdrawn from the Consolidated
Fund except in the manner prescribed by the National
Assembly.

4. The investment of moneys forming part of the
Consolidated Fund by way of deposit with a bank or
such other secure investment as may be approved by the
National Assembly shall not be regarded as a withdrawal
of those moneys from the Consolidated Fund for the
purposes of this Constitution.

5. Notwithstanding subsection (1), provisions may be made
by or under an Act of Parliament authorizing
withdrawals to be made from the Consolidated Fund, in
such circumstances and to such extent as may be
prescribed by or under such Act of Parliament, for the
purpose of making allowances to persons or authorities
other than the Government:

Provided that -

a. no moneys shall be advanced from the
Consolidated Fund under this subsection save on
condition that they are repayable by the person or
authority to whom or on behalf of whom they are
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advanced; and
b. this section shall not apply with respect to -

i. the proceeds of Government loans raised
for a specific purpose under an Act of
Parliament;

ii. money or interest received by the
Government subject to a trust;

iii. advance drawings and repayments of those
drawings, authorized by the National
Assembly; and

iV. such special funds under this Constitution
where it is specified that this section
should not apply.

There shall be charged on the Consolidated Fund in
addition to any grant, remuneration or other moneys so
charged by this Constitution or any Act consistent with

this Constitution -

a. all debt charges for which the Government is liable;
b. all pensions, compensations for loss of office and
gratuities for which the Government is liable;

C. any moneys required to satisfy any judgement,
decision or award made or given against the
Government by any court or tribunal other than
those provided for in the National Compensation
Fund; and

d. all moneys or debt charges charged before the
appointed day upon the revenues or public funds
of Malawi.

For the purposes of this section, "debt charges" includes
interest, sinking fund charges, the repayment or
amortization of debt, and all expenditure in connexion
with the raising of loans on the security of the
Consolidated Fund and the service and redemption of

debt thereby created.

The Minister responsible for Finance shall lay before the
National Assembly a statement of the estimated receipts
and the expenditure of the Government in respect of that
financial year, other than the sums specified in
subsection (3).

The statement of estimates shall be laid before the
National Assembly in respect of every financial year and
shall be so laid before the commencement of that
financial year.

Where the National Assembly does not propose to debate
the estimates until after the commencement of the
financial year to which they relate, the estimates of the
revenue may be laid before the National Assembly at any

time before the commencement of such debate.
The estimates of expenditure shall show separately -

a. the total sums required to meet the expenditure
charged on the Consolidated Fund; and

b. the sums respectively required to meet the heads of
other expenditure proposed to be met from the
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Consolidated Fund.

5. The sums to be shown in the estimates of receipts and
expenditure shall not include -

a. sums representing the proceeds of any loan raised
by the Government for a specific purpose and
appropriated for that purpose by the Act
authorizing the raising of the loan;

b. sums representing any money or interest on money
received by the Government subject to a trust and
to be held or applied in accordance with the terms
of that trust;

C. sums representing moneys authorized to be
advanced from the Consolidated Fund under an
Act of Parliament and repayments thereof; and

d. sums representing moneys received for or to be
applied from any special fund established and
regulated by this Constitution or by an Act of
Parliament which provides that subsections (1) and
(4) shall not apply to that fund.

Appropriation Bills 176. When the estimates of expenditure to be met from the
Consolidated Fund, but not charged thereon, have been
approved by the National Assembly, a Bill, to be known as an
Appropriation Bill, shall be introduced in the Assembly
providing for the issue from the Consolidated Fund of the sums
necessary to meet that expenditure and the appropriation of
those sums, under separate votes for the several heads of
expenditure approved, to the purposes specified in the Bill.

Supplementary 177. 1. If in respect of any financial year it is found -
appropriations

a. that the amount appropriated by the Appropriation
Act for any purpose is insufficient, or that a need
has arisen for expenditure for a purpose for which
no amount has been appropriated by the
Appropriation Act; or

b. that any moneys have been expended for any
purpose in excess of the amount (if any)
appropriated for that purpose by the Appropriation
Act,

a supplementary estimate showing the sums required or spent
shall be laid before the National Assembly and the heads of
any such expenditure shall be included in a Supplementary
Appropriation Bill or in a motion or motions approving such
expenditure.

2. Where any supplementary expenditure has been
approved in a financial year by a resolution of the
National Assembly under subsection (1), a
Supplementary Appropriation Bill shall be introduced in
the National Assembly as soon as practicable after the
commencement of the financial year next following,

providing for the appropriation of the sums so approved.

Authorization 178. The National Assembly may make provision under which, of
expenditure in if it appears to the Minister responsible for
Finance that the advance of Appropriation Act in respect of any
financial year will not come into appropriation operation by the
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beginning of that financial year, he or she may authorize the
withdrawal from the Consolidated Fund of moneys for the
purpose of meeting expenditure necessary to carry on the
services of the Government until the expiration of four months
from the beginning of that financial year or the coming into

operation of the Appropriation Act, whichever is earlier:

Provided that provision for any moneys so withdrawn shall be
included, under the appropriate heads, in the Appropriation
Bill.

Contingency Fund 179. 1. The National Assembly may make provision for 1 of
1997the establishment of a Contingencies Fund and for
authorizing the Minister responsible for Finance, if he or
she is satisfied that there has arisen an urgent and
unforeseen need for expenditure for which no other
provision exists, to make advances from that Fund to
meet that need.

2. Where any advance is made from the Contingencies
Fund, a supplementary estimate shall, as soon as
practicable, be presented to and voted by the National
Assembly and a Supplementary Appropriation Bill or
motion approving such expenditure in accordance with
section 177 shall be introduced for the purpose of

replacing the amount so advanced.

Ei'fe'i",?n?;!‘t’ans by the 180. 1. A loan may be raised by the Government under the
authority of an Act of Parliament and not otherwise.

2. Parliament may, in the Act authorizing the raising of a
loan or by any other Act, appropriate the proceeds of the
loan for specific purposes and authorize the payment of
such proceeds out of the Consolidated Fund for such
purposes.

Special funds and trust 181. 1. An Act of Parliament may, subject to section 182, make
moneys .. . . .
provision for the creation of special funds which shall be
accounted within the accounts of the Consolidated Fund
and for the regulation or management of the moneys
accounted in such special funds.

2. An Act made in accordance with subsection (1) may
provide that sections 175 (1) and 175 (4) shall not apply
to any particular fund.

3. Parliament may make provisions regulating the manner
in which moneys or investments held by the Government
subject to a trust are to be accounted for.

The Development Fund 182. There shall be a special fund within the Consolidated Fund to

be known as the Development Fund in which shall be
accounted receipts and expenditure of the Government relating
to the development of the Republic, which have not been
included in the annual statement provided for in section 175,
and estimates of such receipts and expenditure shall be
submitted by the Minister responsible for Finance to the

National Assembly not less than once a year.

When the estimates of expenditure to be met from the
Development Fund have been approved by the National
Assembly, a Bill to be known as Appropriation (Development
Fund) Bill shall be introduced in the National Assembly
providing for the issue from the Development Fund and
appropriation of the sums necessary to meet that expenditure.
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There shall be a special fund within the accounts of the
Consolidated Fund upon which shall be charged certain
protected expenditure.

The Minister responsible for Finance shall, before the
commencement of every financial year, make provision in
the Annual Appropriation Bill for the purpose of voting
sums for the purposes of the fund under subsection (1)
and such provision shall be passed without revision by
the National Assembly, save where it is insufficient to
meet the expenditure to be charged for the purposes of
the fund, in which case the National Assembly may
revise the Bill so as to accommodate the expenditure to
be charged.

No money shall be withdrawn from the Consolidated
Fund save in respect of the following classes of
expenditure -

a. the salaries of the President and of the Chief
Justice, Justices of Appeal and of the High Court;

b. the salary of the Ombudsman; and

C. the expenditure incurred to convene Parliament.

There shall be the office of the Auditor General who 6 of
1995shall audit and report on the public accounts of
Malawi, and shall exercise such other powers in relation
to the public accounts and the accounts of public
authorities and bodies as may be prescribed by an Act of
Parliament, in so far as they are compatible with the
principal duties of that office.

The Auditor General shall submit reports at least once a
year to the National Assembly, through the Minister
responsible for Finance, not later than the first meeting
of the National Assembly after the completion of the
report.

Appointment to the office of Auditor General shall be
made by the President and confirmed by the National
Assembly by a majority of the members present and
voting, but the Public Appointments Committee may at
any time inquire as to the competence of the person so
appointed to perform the duties of that office and as to
the financial probity of a person so appointed, so far as it
is relevant to the duties of that office.

The office of the Auditor General shall become vacant
after the person holding that office has served for five
years, but the person holding that office may be
nominated for such further term not exceeding five

years, as the President deems appropriate.
The office of the Auditor General shall be a public office.

A person holding the office of Auditor General shall be
subject to removal by the President only by reason of

that person being -

a. incompetent in the exercise of his or her duties;

b. compromised in the exercise of his or her duties to
the extent that his or her financial probity is in
serious question;

C. otherwise incapacitated; or

d. over the retirement age.

7. Subiject to subsection (6) in the exercise of the duties and
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powers vested in the office of the Auditor General by this
Constitution or any other law, the person holding that
office shall not be subject to the direction or control of

any other person or authority.
8. No person or authority may inhibit the Auditor General
in the conduct of his or her functions and duties.
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CHAPTER XIX
THE RESERVE BANK OF MALAWI
Iﬂg‘i;j\‘zser"e Bank of 185. 1. There shall be established by an Act of Parliament a central
bank of the Republic, known as the Reserve Bank of

Malawi which shall serve as the State's principal
instrument for the control of money supply, currency and
the institutions of finance and shall serve generally in
accordance with the normal functions of a central bank.

2. The Bank shall be controlled by a Board which shall
consist of a chairman and members of the Board who shall,
subject to this Constitution, be appointed in accordance
with the Act of Parliament by which the Bank is

established.
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CIVIL SERVICE

There shall be a Civil Service Commission which shall have the
powers and Functions conferred upon it by this Constitution or
any Act of Parliament and which shall consist of a chairman,
deputy chairman and not less than six nor more than ten other
members.

1.

2.

Subiject to this Constitution, power to appoint persons to
hold or act in offices in the civil service, including the
power to confirm Commission appointments, and to remove
such persons from office shall vest in the Civil Service
Commission.

The Civil Service Commission shall, subject to this
Constitution and any Act of Parliament, exercise
disciplinary control over persons holding or acting in any
office to which this Chapter applies.

The Civil Service Commission may, subject to such
conditions as may be laid down by an Act of Parliament,
delegate powers under this section by directions in writing
to any member of the Commission or to any civil servant or

public body.

Where any person or body may from time to time exercise
powers under this section on behalf of the Civil Service
Commission, in accordance with subsection (1), the Civil
Service Commission shall -

a. require that person or body to furnish reports in such
manner or form as specified in the directions by

which the Commission delegated those powers;

b. hear such complaints or appeals from persons with
sufficient interest relating to the exercise of powers
under this section and shall have the authority to-

i. quash the decision of a person or body
exercising such powers;

ii. exercise such disciplinary powers in relation
to such person or body, subject to the
conditions laid down by an Act of Parliament;

iii. revoke directions delegating powers to any
person or body:

Provided that nothing in this section shall prejudice the right of
any person who is the subject of a decision made by or on behalf
of the Civil Service Commission to appeal to the High Court or the
right of any person with sufficient interest in such a decision to
petition the High Court for judicial review of that decision.

1.

This Chapter shall not apply where this Constitution has
otherwise provided for the appointment or removal of a civil
servant or other public appointee, or to appointments that
are regulated by the Judicial Service Commission, the
Police Service Commission, the Prison Service Commission,
by provisions relating to appointments in the Defence

Forces of Malawi nor shall it apply to the following offices -
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a. the Chief Justice, the Attorney General and Director
of Public Prosecutions;

b. such personal staff of the President as he or she shall
determine subject to approval of the Public
Appointments Committee or as an Act of Parliament

may allow;
the Secretary to the Cabinet;

Ambassadors, High Commissioners and other
principal diplomatic staff, within the meaning of

section 190 (1);

the High Command of the Defence Forces;

the Inspector General of Police;

the Chief Commissioner of Prisons;

the office of a Principal Secretary;

such other public office of sufficient seniority as may
be prescribed by an Act of Parliament.

Lo

- 20Q =~

Unless otherwise provided by this Constitution or by an Act
of Parliament the power to appoint persons to the public
offices specified in paragraphs (a) to (i) of subsection (1)
shall vest in the President.

In any case where the Civil Service Commission has the
power of appointment of the Clerk or the Clerk-Assistant to
the National Assembly, or the Senate before exercising that
power shall consult the Speaker of the National Assembly
or of the Senate.

190. Ambassadors, High Commissioners and such other principal
diplomatic staff, as shall be determined by an Act of Parliament,
shall be appointed by the President, subject to confirmation by
the Public Appointments Committee which may require persons
so appointed to answer questions as to their competence and
financial probity.

191.

1.

2.

The members of the Civil Service Commission shall be
appointed by the President, subject to satisfying the Public
Service Appointments as to the competence of persons so
appointed to perform their duties as Civil Service

Commissioners.

A person shall not be qualified for appointment as a
member of the Civil Service Commission if that person is
President, Vice-President, a Minister or Deputy Minister, a

Member of Parliament or a serving civil servant.
Subject to this section, the office of a member of the Civil
Service Commission shall become vacant -

a. at the expiration of five years from the date of the
appointment of that person, unless the person is
reappointed to a new term not exceeding five years; or

b. if any circumstances arise that, if he or she were not
a member of the Commission, would cause that
person to be disqualified for appointment as such.

A member of the Civil Service Commission may be removed
from office by the President subject to the Public
Appointments Committee being satisfied that the member

is not competent to discharge his or her duties:

Provided that nothing in this subsection shall prejudice the right
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of a member of the Civil Service Commission who is removed to
appeal to the High Court against the decision to remove him or
her.

Vacancy 192. 1. If the office of Chairman of the Civil Service Commission is
vacant or the Chairman is for any reason unable to perform
the functions of his or her office, then those functions shall
be performed by the Deputy Chairman until that vacancy is
filled or the Chairman is able to resume his or her duties.

2. If both the Chairman and the Deputy Chairman are unable
to perform their functions, then another of the members of
the Commission as may be designated in that behalf by the
remaining members of the Commission shall perform the
functions of the Chairman.

3. If at any time there are less than seven members of the
Civil Service Commission and the Public Appointments
Committee is not able to sit, either because of Parliament
being dissolved or some other reason, the President may
appoint such persons as qualified for appointment to the
Commission and are required to act as members of the
Commission:

Provided that the appointment of a person to act as a member of
the Civil Service Commission in accordance with this subsection
shall lapse on his or her appointment as a full member of the
Commission in accordance with subsection 191(1), or until the
office in which he or she is acting is filled after the Public
Appointments Committee has resumed sitting.

'C"issp;:rc\‘/?:ece of the 193. 1. Members of the Civil Service shall ensure that the exercise
of participation in political activities does not compromise
their independent exercise of their functions, powers and
duties as impartial servants of the general pubilic.

2. The National Assembly may prescribe a category of civil
servants, who by reason of their seniority shall not be able
to directly participate in political activities:

Provided that -

a. the civil servants so restricted shall have the right to
resign in order to participate directly in political
activities;

b. nothing in this section shall be deemed to prejudice
any civil servant having the absolute right to vote in
accordance with this Constitution;

C. without prejudice to subsection (1) any civil servant
whose functions are not directly concerned with the
formulation and administration of the policies of the
Government shall be exempt from restrictions under
this section; and

d. nothing in this section shall prejudice the right of any
civil servant to hold office in, or be a member of, any
association, group or professional body, the purposes
of which are principally to represent their member's
interests in relation to the terms and conditions of
employment or the general carrying on of any
profession or trade or the promotion of any interest,
not pertaining directly to the promotion of a political
party, or its campaign or philosophy.

3. No Government or political party shall cause any civil
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servant acting in that behalf to exercise functions, powers
or duties for the purposes of promoting or undermining the
interest or affairs of any political party or individual
member of that party, nor shall any civil servant acting in
that behalf promote or undermine any political party or
member of that party, save as is consistent with the
provisions in this section.

4. No government or political party shall cause any civil
servant, acting in that behalf to deploy resources, whether
they be financial, material or human resources, for the
purposes of promoting or undermining any political party
or member of a political party or interest group, nor shall
any civil servant acting in that behalf cause such
deployment, save as prescribed by this Constitution or an
Act of Parliament consistent with the provisions of
subsection (1).

5. Any civil servant who contravenes this section shall be
subject to such disciplinary measures as the Civil Service
Commission considers appropriate, taking into account the
gravity and circumstances of the contravention, subject to
such regulations as may be prescribed by an Act of
Parliament.

6. Where the Civil Service Commission is satisfied that a
government or political party or member of a political party
has acted in contravention of subsection (3) or subsection
(4), the Civil Service Commission may initiate proceedings
before the High Court for punitive damages and, in the case
of a contravention of subsection (4), the recovery of such
resources or sums equivalent to the benefit of the
enjoyment of those resources from the government or
political party or member of a political party who has so
benefitted, as the case may be.

Chairing of boards, 194. Where a law confers power to appoint a board, commission,

commissions, etc. council, committee or similar body and to appoint, elect or
designate the chairperson thereof, no person shall be appointed,
elected or designated as chairperson of more than one such
board, commission, council, committee or similar body.
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CHAPTER XXI

AMENDMENT OF THIS CONSTITUTION

Power to amend 195. Parliament may amend this Constitution in accordance with this

Restrictions on 196.

amendments

Amendments by 197.

Parliament

Chapter.

1. Subject to this section, Parliament may amend this Chapter
and the sections of this Constitution listed in the Schedule
only if-

a

the provision to be amended and the proposed
amendment to it have been put to a referendum of the
people of Malawi and the majority of those voting have

voted for the amendment; and
the Electoral Commission has so certified to the
Speaker.

2. The Parliament may pass a Bill proposing an amendment to
which the conditions set out in subsection (1) have been
satisfied by a simple majority.

3. Notwithstanding subsection (1), Parliament may pass a Bill
containing an amendment to the provisions referred to in
that subsection without a referendum where-

a

b.
C.

the amendment would not affect the substance or the
effect of the Constitution;
the Speaker has so certified; and

the Bill is supported by a majority of at least two-
thirds of the total number of members of the National
Assembly entitled to vote.

Subject to section 196, Parliament may amend those Chapters
and sections of this Constitution not listed in the Schedule only if
the Bill proposing the amendment is supported by at least two-
thirds of the total number of members of the National Assembly
entitled to vote.
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CHAPTER XXII

Repubilic, etc. to be
constituted in

accordance with this
Constitution

Status of this
Constitution

Saving of laws in force

Elections to the
National Assembly

Elections to the office
of President

Saving of judicial
Power

Pending legal actions

199.

200.

201.

202.

203.

204.

TRANSITIONAL ISSUES

198.

The Republic of Malawi, the organs of State and the offices
referred to in this Constitution shall be defined and constituted in
accordance with this Constitution.

This Constitution shall have the status as supreme law and there
shall be no legal or political authority save as is provided by or
under this Constitution.

Except in so far as they are inconsistent with this Constitution,
all Acts of Parliament, common law and customary law in force
on the appointed day shall continue to have force of law, as if
they had been made in accordance with and in pursuance of this

Constitution:

Provided that any laws currently in force may be amended or
repealed by an Act of Parliament or be declared unconstitutional
by a competent court.

For the purposes of this Constitution the first National Assembly
after the date of commencement of this Constitution shall be
composed of those persons successfully elected to the National
Assembly in accordance with the Act of Parliament then in force
for the election of members of the National Assembly.

For the purposes of this Constitution the first President after the
date of commencement of this Constitution shall be the person
successfully elected in accordance with the Act of Parliament
then in force for the election of a person to the office of President.

The High Court shall have the same jurisdiction, powers and
procedures as before the commencement of this Constitution,
subject to amendment or repeal of such powers by an Act of
Parliament in accordance with this Constitution.

1. All legal actions which, at the commencement of this
Constitution, are pending or being undertaken before any
court other than before the Supreme Court of Appeal, the
High Court, a Magistrate Court, a District Traditional
Appeal Court, District Traditional Court, a Grade A
Traditional Court, or a Grade B Traditional Court shall be
commenced or continued before the High Court of Malawi
or before such Magistrate's court or District Traditional
Appeal Court or District Traditional Court or Grade A
Traditional Court or Grade B Traditional Court as the
Registrar of the High Court shall direct.

2. All legal actions which, at the commencement of this
Constitution, are pending or being undertaken before any
Magistrate Court shall be commenced or continued before
that court which shall have the same jurisdiction, powers
and procedures as before the commencement of this
Constitution subject to amendment or repeal of such
powers by an Act of Parliament.

3. All legal actions which, at the commencement of this
Constitution, are pending or being undertaken before a
District Traditional Appeal Court, a District Traditional
Court, a Grade A Traditional Court or a Grade B Traditional
Court before the commencement of this Constitution shall
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Judgements and
sentences pending

Existing appointments

Vesting of lands, etc.,
in the Republic

Saving of rights of
Government

Continuation of rights
of persons in property

205.

206.

207.

208.

2009.

be commenced or continued before that court which shall
have the same jurisdiction, powers and procedures as
before the commencement of this Constitution subject to
amendment or repeal of such powers by an Act of
Parliament.

4. Appeals against the decisions of a District Traditional
Appeal Court or a District Traditional Court shall lie to the
High Court which, in hearing such appeals, may sit with
assessors appointed in accordance with an Act of
Parliament.

All judgments or sentences pending execution shall be executed
as if such judgments or sentences were ordered in accordance

with this execution Constitution:

Provided that where the Constitution provides new grounds for
appeal, any such appeal shall act as a stay of execution and the
appeal shall be to the High Court.

1. Subject to the provisions of this Constitution, any person
holding office under any law in force on the date of the
commencement of this Constitution shall continue to hold
such office until such time as -

a. that person is confirmed in that post;

b. that person is replaced by another person appointed or
elected to that post in accordance with the
Constitution; or

C. that person resigns or retires or is removed in
accordance with this Constitution:

Provided that where this Constitution has created an office with a
different designation, but an equivalent function is exercised by
an office existing at the time of the date of the commencement of
this Constitution, a person occupying that office shall, from the
date of commencement of this Constitution, have such powers,
functions and designation as is prescribed for the equivalent
office created by this Constitution.

2. For the purposes of subsection 51 (2) and subsection 80
(1), and only for that purpose, the person who at the
commencement of this Constitution is holding the office of
Chief Justice shall be deemed to be appointed under this

Constitution as Chief Justice.

Subject to the provisions of this Constitution, all lands and
territories of Malawi are vested in the Repubilic.

The Government shall have title to all rights in property which are
vested in the Government of Malawi on the date of the
commencement in property of this Constitution save as otherwise
provided by section 209 (2) and provided that the disposal of
rights in property where title is vested in the Government shall
not be made without the consent of Parliament.

1. All persons who have rights in property at the date of the
commencement of this Constitution shall continue to have
such rights under this Constitution and any other law.

2. This section shall not apply in respect of rights in property
that have been acquired or vested by or on behalf of the
Government where that property was acquired or vested at
any time since 6th July, 1964, and where that right in
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property was obtained from citizens or permanent residents
of Malawi -

a. unlawfully according to the laws then in force in
Malawi;

b. by virtue of any law not being a penal law passed
during that time that did not provide for adequate
compensation; or

C. through abandonment by reason of duress of circum-
stances.

3. For the purposes of this section "Government" shall mean
the President, the Cabinet, the Ministries, other organs of
the President and Cabinet and their agents, including
individuals and bodies under the authority of the President,
the Cabinet or the Ministries.

4. Rights in property which are not recognized by virtue of
this section shall be vested in the National Compensation
Fund and shall be disposed of in accordance with the
principles, procedures and rules of the National
Compensation Tribunal.

5. Persons occupying or using property vested in the National
Compensation Fund shall continue to occupy and use that
property, as if they retained full legal and equitable title
until such time as the National Compensation Tribunal

otherwise orders.

Constitutional 210. 1. The Senate shall not be established before the end of May,
position pending

establishment of the 1999.

Senate

6 of 1995

2. Until the establishment of the Senate and the election and
appointment of its members -

a. all legislation shall be enacted by the National
Assembly as if this Constitution had not made
provision for the Senate and Parliament had consisted
exclusively of the National Assembly acting on its own

without being subject to the review of the Senate; and
b. this Constitution shall be construed as if no functions
had been vested in the Senate:

Provided that nothing in this section shall be taken or construed
as to affect the provisions laid out in Chapter VI.

International law 211. 1. Any international agreement ratified by an Act of
Parliament shall form part of the law of the Republic if so
provided for in the Act of Parliament ratifying the
agreement.

2. International agreements entered into before the
commencement of this Constitution and binding on the
Republic shall form part of the law of the Republic, unless
Parliament subsequently provides otherwise or the
agreement otherwise lapses.

3. Customary international law, unless inconsistent with this
Constitution or an Act of Parliament, shall have continued

application.
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CHAPTER XXIII

MISCELLANEOUS

tch‘jlrs“g‘c?ngg:’ufggze of 212. 1. This Constitution shall provisionally come into force on
18t May, 1994, being the appointed day, and shall
provisionally apply as the Constitution of the Republic of
Malawi for a period of not less and not more than twelve
months from that date (in this section referred to as the
"period of provisional application").

2. During the period of provisional application Parliament
may amend or repeal this Constitution in accordance with
this section subject only to section 196.

3. Within fourteen days of the first sitting of Parliament after
the appointed day, Parliament shall appoint a Committee
to be known as the Constitution Committee which shall
consist of the Speaker of the National Assembly as
Chairman of the Committee and ten other members of
Parliament appointed by the National Assembly.

4. The function of the Constitution Committee shall be to -

a. organize national education and consultation on this
Constitution;

b. organize a national conference fully representative of
Malawian society;

C. invite, receive and consider proposals from the
citizens of Malawi for the amendment or for the
repeal and replacement of this Constitution;

d. allow citizens of Malawi in accordance with its own
procedure to make written submissions to, or to be
heard in person by, the Committee;

€. compile reports of the proposals received and
circulate such reports as widely as possible;

f. lay the reports before Parliament for such period not
being less than thirty days before taking action
under paragraph (g) as would be reasonably
sufficient for responses to be received; and

g. to prepare a Bill or Bills for the amendment of this
Constitution or, as provided in subsection (5), a Bill
for the repeal and replacement of this Constitution
and every such Bill shall be a separate Bill of its
own, entitled a Bill to amend the Constitution or, as
the case may be, a Bill to repeal and replace the
Constitution, and to present such Bill or Bills to
Parliament on its own motion.

5. On the basis of the extensiveness of the proposals for
amendments to this Constitution, Parliament may repeal
and replace this Constitution during the period of
provisional application, but no such repeal shall be made
before, or in contradiction to the resolution of, the national
conference referred to under section (4) (b).

6. Within thirty days before the expiry of the period of
provisional application, Parliament shall pass an Act by
which this Constitution (with the amendments, if any,
made to it under this section) or another Constitution
replacing this Constitution shall be brought definitively

http://www.sdnp.org.mw/constitut/chapter23.html 06.03.2006





Chapter XXI11 : Miscellaneous

Disclosure of assets by 213.

holders of certain
offices

1 of 1997

Page2 of 3

into force on the expiry of the provisional period of
application.

A Bill under this section to amend or to repeal and replace
this Constitution shall be passed only if supported by not
less than a two-thirds majority of all the members of the
National Assembly and shall not be remitted by the

Senate.

Unless this Constitution is being repealed and replaced,
this section shall not be amended but shall lapse on the
expiry of the period of provisional application, save only to
the extent necessary to bring this Constitution definitively

into force in the circumstances of subsection (9).

If Parliament defaults to act in terms of subsection (6) this
Constitution shall be deemed to have definitively come into

force on the expiry of the period of provisional application.

In addition to the President and members of the Cabinet
as provided by section 88 (3), the holders of the following
offices,that is to say -

a. a member of the National Assembly;

b. a member of the Senate;

C. a public officer of such senior grade or position as
shall be specified under subsection (2);

d. an officer of such senior grade or position as shall be
specified under subsection (2), of -

i. a corporation, board, commission, council,
or similar body established by or under an
Act of Parliament;

ii. any other body, corporate or unincorporate
which in accordance with any Act of
Parliament is subject to the same statutory
procedures for financial control and
accountability as apply in common to a
body referred to in subparagraph (i),

shall, within three months from the date of his or her election,
nomination or appointment, as the case may be, fully disclose all
or his or her assets, liabilities and business interests and those
of his or her spouse held by him or her or on his or her behalf as
at that date; and, unless Parliament otherwise prescribes by an
Act of Parliament, such disclosure shall be made in a written
document delivered to the Speaker of the National Assembly who
shall immediately upon receipt deposit the document with such
public office as may be specified in the Standing Orders of

Parliament.

2. For the purpose of paragraphs (c) and (d) of subsection (1),

the National Assembly shall specify the grades and
positions of the officers required to disclose assets in
accordance with that subsection, and shall do so by
resolution passed by the majority of the members present
and voting and which shall be published in the Gazette.

Notwithstanding subsection (1), in the case of those
persons who, at the commencement of this section, hold
the offices to which this section applies, the period within
which they shall comply with subsection (1) shall be a

period of three months-
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a. from the commencement of this section, in the case
of members of the National Assembly;

b. from the date of the publication of the resolution
under subsection (2), in the case of others.

4. There shall be a Committee of Parliament appointed by the
National Assembly which shall have the function of
monitoring the compliance with the requirement on the
disclosure of assets under section 88 (3) and under this
section and the Committee shall have all the powers

necessary to perform its function.

Short title of this 214. This Constitution of the Republic of Malawi may be cited as the
Constitution 1 of 1997 Constitution.

Definition 1 of 1997 215. In this Constitution, unless the context otherwise requires -

"appointed day" means 18th May, 1994, being the date on which
this Constitution shall come into operation;

"age prescribed for retirement” is such age as may be prescribed
in an Act of Parliament for the retirement of a person holding
public office.
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