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28 September 2010

Ms Navi Pillay

United Nations High Commissioner for Human Rights 

Mail to: article20ICCPR@ohchr.org
Attention: Vladlen Stefanov   

The United Nations High Commissioner for Human Rights has expressed an interest in hearing from the New Zealand Human Rights Commission on how the prohibition of incitement to national, racial or religious hatred has been implemented through legislation, judicial practice and policies in New Zealand while addressing the right to freedom of expression.  

The history of racial disharmony in New Zealand human rights law

Inciting racial disharmony has been an offence since the Race Relations Act was introduced in 1971(RRA) and section 25 established it as a standard crime. That is, the burden was on the Crown to prove both the actus reus and the mens rea of the offence.

The Race Relations Act 1971 was introduced to allow the New Zealand Government to ratify the International Convention on the Elimination of All Forms of Racial Discrimination (ICERD). Section 25 was designed to address Art.4 of ICERD. The decision to prohibit racial disharmony rather than racial hatred was because Article 4 only requires States to prohibit “incitement to racial discrimination”. It was thought at the time that Courts could not be expected to measure hatred
 and the distinction was necessary to ensure an appropriate balance with freedom of speech.     

The Human Rights Commission Act 1977 (HRCA) was introduced to allow New Zealand to ratify the ICCPR and ICESCR. For a variety of reasons, the Race Relations Act was absorbed into the HRCA. Section 9A created the civil offence of exciting racial disharmony and made it unlawful to use words which were considered likely to cause racial disharmony regardless of the intention of the person who used them. Although criminal prosecutions for inciting racial disharmony were rare - the section only ever having been used once (in King-Ansell v Police
) -from 1980 to 1990 complaints under s.9A accounted for well over half the complaints to the Race Relations Office and peaking at 82% in 1985-86. 

Following a particularly difficult case which exposed certain flaws in the provision – it allowed the media to be prosecuted for reporting material which could have the effect of exciting racial disharmony but exempted comments made in a private place - s.9A was repealed in 1989. It was revived in a slightly different form when the Human Rights Act was amended in 1993. 

The current position            
The Human Rights Act 1993 now contains two provisions relating to racial disharmony, ss.61 and 131. Section 61 effectively renders group defamation unlawful and is a civil provision while s.131 continues the criminal offence first established under the Race Relations Act 1971 as section 25. 

Section 61 (Racial disharmony) reads as follows:

(1)
It shall be unlawful for any person—

(a)
To publish or distribute written matter which is threatening, abusive, or insulting, or to broadcast by means of radio or television words which are threatening, abusive, or insulting; or

(b)
To use in any public place as defined in section 2(1) of the Summary Offences Act 1981, or within the hearing of persons in any such public place, or at any meeting to which the public are invited or have access, words which are threatening, abusive, or insulting; or

(c)
To use in any place words which are threatening, abusive, or insulting if the person using the words knew or ought to have known that the words were reasonably likely to be published in a newspaper, magazine, or periodical or broadcast by means of radio or television,—

being matter or words likely to excite hostility against or bring into contempt any group of persons in or who may be coming to New Zealand on the ground of the colour, race, or ethnic or national origins of that group of persons.

(2)
It shall not be a breach of subsection (1) of this section to publish in a newspaper, magazine, or periodical or broadcast by means of radio or television a report relating to the publication or distribution of matter by any person or the broadcast or use of words by any person, if the report of the matter or words accurately conveys the intention of the person who published or distributed the matter or broadcast or used the words.

Section 61 therefore prohibits speech or the distribution of material that is threatening, abusive or insulting which is likely to excite hostility or bring into contempt a person or group of people on the ground of their colour, race or ethnic or national origins. It is the effect of what is said that counts, not whether the person intended to excite hostility. (One commentator has observed that because the section now extends to both private
and public places, it has the potential to allow the media to determine whether or not the law is breached by the person who spoke the words
). 

Implementing 61 has proved problematic. This is because the Commission must first decide whether (objectively) material is threatening, abusive or insulting and then assess the possible effect of the material on the recipients, taking into account matters such as the context in which the comments were made, or the material distributed, as the nature of the audience can often dictate their reaction. 

In 1990 the New Zealand Bill of Rights Act (NZBoRA) became law. The NZBoRA affirms the rights in the ICCPR and reflects Art.19 of the ICCPR
. Although the NZBoRA is not supreme law in the sense of being entrenched legislation it has nonetheless acquired quasi-constitutional status because of the nature of the rights it protects. The interpretive provisions of the NZBoRA require legislation to be given an interpretation that is consistent with the NZBoRA if possible. It follows that when deciding whether there is a breach of s.61 HRA, the Commission must take section 14 of the NZBoRA into account.

In balancing the right to express opinions that are unpopular or controversial against material that is likely to expose people to hatred or contempt, the Commission has adopted the practice of requiring some evidence that the material or comment will increase the risk of hostility or contemptuous behaviour. As a result few complaints reach the necessary threshold and in the last 5 years not one complaint has done so. 

Section 131 (Inciting racial disharmony)
(1)
Every person commits an offence and is liable on summary conviction to imprisonment for a term not exceeding 3 months or to a fine not exceeding $7,000 who, with intent to excite hostility or ill-will against, or bring into contempt or ridicule, any group of persons in New Zealand on the ground of the colour, race, or ethnic or national origins of that group of persons,—

(a)
Publishes or distributes written matter which is threatening, abusive, or insulting, or broadcasts by means of radio or television words which are threatening, abusive, or insulting; or

(b)
Uses in any public place (as defined in section 2(1) of the Summary Offences Act 1981), or within the hearing of persons in any such public place, or at any meeting to which the public are invited or have access, words which are threatening, abusive, or insulting,—

being matter or words likely to excite hostility or ill-will against, or bring into contempt or ridicule, any such group of persons in New Zealand on the ground of the colour, race, or ethnic or national origins of that group of persons.

(2)
For the purposes of this section, publishes or distributes and written matter have the meaning given to them in section 61 of this Act. 
Section 131 is broader than s.61 as it covers words or matter likely to excite ill-will or cause ridicule in addition to words likely to excite hostility or bring into contempt. It is slightly narrower in its application in that it does not include words or matter concerning people who may be coming to New Zealand. More importantly, however, it is more restrictive in establishing an offence, and as such requires a finding that the person who spoke the words intended to achieve the harmful consequences the Act seeks to prevent. For this reason it is more difficult to establish a violation of s.131 than s.61.        

Other legislation
In addition to the HRA, the NZBoRA and the Sentencing Act (which is discussed below) a number of other pieces of legislation also play a role in regulating incitement to hate. They include: 

· The Summary Offences Act 1980 which prohibits words that are likely to cause violence or that are spoken in a public place with the intention of offending;

· It is a crime under the Crimes Act 1961 to use words encouraging any person to commit an offence (for example, assault);

· The Broadcasting Act 1989 outlaws words the encourage denigration of, or discrimination against, sections of the community on account of characteristics such as sex, sexual orientation, race and age;

· The Defamation Act 1992 protects people against words that cause offense where the comments are not true and do not form an honest and genuine opinion;  

· The Films, Videos and Publications Classification Act 1993 which allows material to be censored if it implies that members of any class of the public are inherently inferior to others   by reason of any characteristic of members of that class, being a characteristic that is a prohibited ground of discrimination specified in section 21(1) of the Human Rights Act 1993.
Judicial practice 

Although the New Zealand Human Rights Act 1993 only prohibits racial disharmony, certain other laws - as noted above - apply to a wider number of grounds including racial and religious hatred. The most relevant for present purposes is the Sentencing Act 2002 which allows a Judge to take into account whether in committing an offence, an offender “committed the offence partly or wholly because of hostility towards a group of persons who have an enduring common characteristic such as race, colour, nationality, religion … and the hostility is because of the common characteristic and the offender believed the victim had that characteristic.”
 In an offence involving serious violence, the New Zealand Court of Appeal has emphasised that a “hate crime” will be a significant aggravating factor in sentencing.

The Select Committee that considered the Bill that became the Sentencing Act recommended that hate speech be an aggravating factor for the purposes of sentencing because:     

…hate crimes represent a point at which we want the law to say “we simply will not tolerate this kind of behaviour”. At this point, it is important for the Court to send a real message on fundamental values. There is a different moral quality and a different risk to society which we should be reflecting.
   

There have been a number of cases under the Sentencing Act where Judges have invoked the section as a way of indicating their disapproval of the discriminatory element of the crime and to deter future offending.
In R v Curry
Robertson J said:


It is impossible to avoid the stark reality that what occurred here was an outrageous attack with racial overtones permeated by arrogance and a total disregard for others by a group of vicious bullying cowards perpetrated on a young and defenceless lad. 

 Behaviour of this sort is anathema in our society. It has overtones and aspects which call for strong denunciation and the imposition of penalties which will hopefully deter others who are minded to act in this way.   
Policy – regulatory bodies

The Commission often refers complaints about race and ethnicity which people find offensive but do not amount to hate speech to regulatory bodies such as the Broadcasting Standards Authority, in the case of radio and television; the New Zealand Press Council in the case of magazines and newspapers; and the Advertising Standards Authority in the case of advertisements. But even in this context, there have been concerns about inroads into freedom of expression. Most recently the Authority expressed the relationship as follows (in the context, however, of discrimination on the ground of disability):

The majority acknowledges that upholding the action taken would place a limit on the broadcaster’s right to freedom of expression, which is protected by section14 of the NZBoRA. The majority also acknowledges the importance of section 14 and the values underlying the right to freedom of expression. However, “the right of freedom of expression is not an unlimited and unqualified right”. We must ensure that, if we are considering upholding the complaints, the restriction on the broadcaster’s right to freedom of expression would be prescribed by law, reasonable and demonstrably justifiable in a free and democratic society.  

Inquiry into hate speech
In 2004 the Government Administration Select Committee announced that that it was holding an inquiry into whether New Zealand required further legislation to deal with hate speech and, in particular, whether the grounds to which hate speech applied should be extended to include religion and sexual orientation. The Committee had not reported back by the time of the 2005 election and, following the election, United Future and the Labour Party entered into an agreement for confidence and supply. As part of this agreement the Labour Party promised not to support any legislative initiatives that would “place limits on freedom of expression through so called ‘hate speech’ laws”.    

It seemed that the majority of people who made submissions to the Inquiry were of the same opinion or, if they endorsed some legislative extension, it was very selectively. The general view would seem to be that there is enough legislation dealing with hate speech.  Many people feel that it is an unwarranted incursion into freedom of expression and the democratic process and  some academics have also gone so far as to say that ss.61 and 131 amount to an unreasonable limitation on the right to freedom of expression
. The Human Rights Commission itself believes there is merit in reviewing s.61 relating to hate speech and race, because it is ineffective as a statutory protection in its present form.

I hope this information is some help but please don’t hesitate to contact me if further information is required. 

Yours sincerely
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Joris de Bres 

Race Relations Commissioner

New Zealand Human Rights Commission 
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