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1. The Northern Ireland Human Rights Commission (the Commission) is the national human rights institution (NHRI) for Northern Ireland.  It was created in 1999 by the United Kingdom Parliament through the Northern Ireland Act 1998, pursuant to the Belfast (Good Friday) Agreement of 1998.
  The Commission is accredited with ‘A’ status by the International Co-ordinating Committee of NHRIs.
  The Commission since its creation has engaged extensively with the UN human rights system, including all of the treaty bodies, and welcomes this opportunity to submit information to OHCHR to assist the 2011 Expert Workshops. 
Parading in Northern Ireland 
2. This briefing will outline legislation, policy and practice in relation to the prohibition of incitement to hatred in Northern Ireland.  The Commission is committed to combating all manifestations of national, racial, religious and other forms of hatred whilst respecting freedom of expression and assembly.  
3. Northern Ireland has particular experience that may be of interest to the Expert Workshops in the interplay of issues of freedom of assembly and sectarianism.  The Human Rights Commission has a significant body of work in relation to the regulation of parading in Northern Ireland, particularly in relation to legislative and policy reform and practice.  Parading, that is, organised marches through public thoroughfares, has cultural and religious dimensions as well as being a form of political expression.  The issue of parading and its legitimate or illegitimate restriction within a human rights framework is one of the most high profile political issues within Northern Ireland.  This issue, particularly in the 1990s, led to repeated and sometimes violent confrontations, at times threatening to collapse the peace process.

4. Paramount in this have been the approximately 2,500 annual parades by Protestant Loyal Orders in Northern Ireland, the largest of which is the Orange Order (Loyal refers to loyalty to the British Crown), and protests against such parades, particularly when they seek to pass through districts inhabited by the Irish Catholic minority.  Significant public discourse on this issue centres on whether the more contentious parades are an expression of sectarianism.  In this context a human rights-based approach, drawing on the standards relating to racism, places obligations on the state to maintain a regulatory regime that balances considerations of freedom of assembly and expression against the protection of the rights of others.

5.  Before further detailing the developing legal framework for parade regulation this briefing will outline the main relevant international commitments entered into by the UK and the domestic legal framework relating to combating incitement to hatred. 
International commitments

6. The UK is party to the International Covenant on Civil and Political Rights (ICCPR), Article 20(2) of which obliges prohibition by law of ‘any advocacy of national, racial or religious hatred that constitutes incitement to discrimination, hostility or violence.’  The UK is also party to the International Convention for the Elimination of all forms of Racial Discrimination (ICERD).  Under Article 4 ICERD, and subject to the principles set forth in the Universal Declaration of Human Rights (UDHR) and Article 5 ICERD, state parties are to declare illegal dissemination of ideas based on racial superiority or hatred, incitement to racial discrimination and violence; outlaw organisations which promote and incite racial discrimination and prevent public authorities from promoting or inciting racial discrimination. 
7. However the UK maintains a reservation to ICCPR Article 20(2) and an interpretive declaration to Article 4 of ICERD.  The ICCPR reservation states that the UK will ‘interpret Article 20 consistently with the rights conferred by Articles 19 and 21 of the Covenant and having legislated in matters of practical concern in the interests of public order (ordre public) reserve the right not to introduce any further legislation…’.
  In relation to ICERD the UK declared on signature in 1966 that it interprets Article 4 as requiring further legislative measures ‘only in so far as it may consider necessary’ for the attainment of the end specified in the ‘earlier part’ of Article 4 in light of UDHR and in particular ICERD’s own provisions for freedom of expression and assembly.  Despite criticism from the ICERD Committee that this restrictive interpretation is in conflict with the UK’s obligations under ICERD,
 the UK has stated in its most recent monitoring report on that it intends to maintain the interpretation. The UK has justified this as follows: 
The United Kingdom has a long tradition of freedom of speech which allows individuals to hold and express views which may well be contrary to those of the majority of the population, and which many may find distasteful or even offensive.  This may include material produced by avowedly racist groups and successive Governments have held the view that individuals have the right to express such views so long as they are not expressed violently or do not incite violence or hatred against others.  The Government believes that it strikes the right balance between maintaining the right to freedom of speech and protecting individuals from violence and hatred.
 

8. At a regional level the UK is also party to a number of Council of Europe instruments including the European Convention on Human Rights, the Framework Convention for the Protection of National Minorities and the European Charter for Regional or Minority Languages.

9. The UK has not incorporated its treaty commitments into its domestic legislation, and hence provisions of most treaties are not directly accessible in the domestic Courts.  An exception to this is the European Convention on Human Rights (ECHR), the main provisions of which are given further effect in the domestic legal order by virtue of the Human Rights Act 1998.  Under this Act public authorities must act compatibly with Convention rights, including Articles 10 and 11 on freedom of expression and assembly; courts and tribunals must ‘take into account’ Strasbourg jurisprudence; primary and subordinate legislation must be read and given effect in a manner compatible with Convention rights; subordinate legislation  (including all Acts of the Northern Ireland Assembly) that is  incompatible with Convention rights is invalid, and primary legislation from the UK (Westminster) Parliament can be declared incompatible by a court, and should then be reconsidered by Parliament.  
10. The Belfast (Good Friday) Agreement envisaged a Bill of Rights for Northern Ireland, for rights supplementary to the ECHR, to be defined in Westminster legislation.  The Commission delivered its advice to the UK government on the scope of the Bill of Rights on the 10 December 2008; this recommended provision for a right to be free from all forms of violence and harassment, including specifically sectarian and other forms of violence and harassment motivated by hate on any prohibited ground of discrimination.
  The UK government has not brought forward legislation for the Bill of Rights.  
11. There are two main legislative provisions in Northern Ireland providing a level of protection against incitement to hatred, namely the Public Order (Northern Ireland) Order 1987 (1987/463(NI7)) and the Criminal Justice (No. 2) (Northern Ireland) Order 2004 (SR 2004/1991(NI15)).
12. Part III of the 1987 Public Order legislation (as amended) covers offences of stirring up hatred or arousing fear against a group of persons on grounds of religious belief, sexual orientation, disability, colour, race, nationality (including citizenship) or ethnic or national origins.  Offences include (subject to qualification) threatening, abusive or insulting words or behaviour, or displaying written material which either intends to stir up hatred or arouse fear (on one of the above grounds), or which, having regard to all the circumstances, is likely to have that effect.
  There are further similar offences of publishing or distributing written material; distributing, showing or playing a recording; broadcasting, including in a cable programme service; and possession of matter intended or likely to stir up hatred or arouse fear.  Offences under Part III on summary conviction (that is, conviction in a lower court) can carry a prison term of up to six months and/or a fine, and on conviction on indictment (after trial in a Crown Court) up to seven years’ imprisonment and/or a fine. 
13. The Criminal Justice (No. 2) (Northern Ireland) Order 2004, commonly referred to as ‘hate crimes’ legislation, provides for courts to treat motivation by hostility on racial, religious, sexual orientation or disability grounds as an aggravating factor increasing the seriousness of the offence.  This is hostility around the time of offence towards the victim due to their membership (or perceived membership) of a protected group, or when the offence was motivated wholly or partly by hostility on a protected ground.
 
Recorded occurrence of ‘hate incidents’ and ‘hate crime’ 

14. From 2004 on, the Police Service of Northern Ireland has kept statistics on hate incidents and hate crimes reported to them.
  Northern Ireland is a small jurisdiction with a population of around 1.7 million.  However the high level of hate crime, and in particular a rise in attacks on minority ethnic groups, has gained considerable media attention in recent years.   
15. Across the categories in the 2004 Order (which separate out sectarianism from other forms of racism) sectarian incidents remain the most frequent with 1,840 reported in the financial year (April-March) 2009-10. The full set of figures is: 
	2009/10 

Motivation
	Total no. of incidents 
	Total no. of Crimes
	Total crimes detected 
	% detection rate 

	Racist
	1038
	712
	115
	16.2

	Homophobic
	175
	112
	21
	18.8

	Faith/Religion
	23
	15
	1
	6.7

	Sectarian
	1840
	1264
	213
	16.9

	Disability
	58
	41
	6
	14.9

	Transphobic
	14
	4
	0
	0.0


Reported hate incidents and crimes financial year 2009-10.
 
16. Clearly not all offences will be reported to police. The detection rate (i.e. those that the police regard as ‘cleared up’) is around 17%.  Alarmingly however the official statistics indicate that in the (calendar) year 2009, there was just one conviction recorded for hate crime.
 
17. The Minister of Justice for Northern Ireland has recently indicated that he has no plans to review the 1987 or 2004 Orders.
  Separately the Minister has recently introduced a new Justice Bill which would make chanting at major sporting events in Northern Ireland if it includes threatening, abusive or insulting material on protected grounds.
  A commitment to introduce such a measure is contained in the ‘Programme for Cohesion, Sharing and Integration’ issued for consultation by the Northern Ireland Executive in Autumn 2010.  This contains significant reference to the need to tackle hate crime but there is no actual proposal for legislative or institutional reform.
  Nor are there proposals for more proactive measures to monitor and address the existence and ideology of groups behind many of such attacks, and other forms of sectarian or otherwise racist intimidation.

Legislation regulating parades 

18. Within the legal framework in Northern Ireland there has been a conceptual shift away from restrictions on parade-related freedom of expression and assembly being based exclusively on public order grounds, to one beginning to place limitations more explicitly on the basis of evidence of incitement to hatred and discrimination (through the prism of the European Convention on Human Rights, Articles 10 and 11 ‘rights of others’ limitations). 
19. The Public Order (Northern Ireland) Order 1987 provided police powers to impose restrictions on parades when there was a risk of serious disorder, damage or disruption, or when the purpose was intimidation. 
20. Following a UK Government review in 1997
 (after the ‘marching season’ of 1996 when related disturbances left two people dead, 350 injured and 600 intimidated out of homes) these powers to restrict parades were taken from police and vested in an independent Parades Commission under the Public Processions (Northern Ireland) Act 1998.
  That Act was in part designed to move away from primacy of decision making on public order grounds and included, among the factors the Parades Commission could have regard to when imposing conditions, considerations of ‘any disruption to the life of the community which the procession may cause’ and ‘any impact which the procession may have on relationships within the community’.  Both criteria have since been prominent in Parades Commission decisions.  However this was challenged as not directly relating to any of the permitted grounds of restriction under Article 11(2) ECHR.  As a result the potential detrimental impact of community relationships has increasingly been addressed in terms of its indirect impact on public order, thus placing the criteria back within the public order prism.
  Although Parades Commission determinations often cite ECHR ‘rights of others’ and sectarian expression in their determinations, this is not directly provided for in the Public Processions Act, albeit that the Act (in accordance with the Human Rights Act 1998) must be interpreted and given effect in a manner compatible with ECHR rights. 
21. There have been initiatives to reform the Parades Commission and its decision-making framework, including moves to incorporate into the framework a right to ‘freedom from sectarian harassment’ – a concept contained in the Belfast (Good Friday) Agreement), which can be consistent with ICCPR and ECHR Articles 10 and 11 provision for limitations based on ‘the rights of others’.  Such a framework was set out in the Interim Report of the 2007 Strategic Review of Parading (the Ashdown review).
  The Strategic Review regarded the protection of the right to freedom from sectarian harassment as meeting the ‘indisputable imperative’ criterion indicated in Strasbourg jurisprudence as the threshold for including non-ECHR rights within the ‘rights of others’.
 
22. Although the Review Body was stood down and did not publish a final report, the 2010 Hillsborough Agreement between the largest British unionist and Irish nationalist parties contained a commitment to build on the review to produce a ‘new and improved’ framework for parades regulation.
  Hillsborough set out that this would include: 
Respect for the rights of those who parade, and respect for the rights of those who live in areas through which they seek to parade.  This includes the right for everyone to be free from sectarian harassment.  

23. The Hillsborough Agreement led to the publication of a draft Public Assemblies, Parades and Protests Bill in the summer of 2010.  The Human Rights Commission had concerns about the draft Bill.  This included the proposal to extend the tight regulatory regime for parades to most other forms of public assembly, despite the lack of evidence that the same ‘rights of others’ issues arose.  The draft Bill was also vague on the human rights framework that would be applied to decision making.  The Northern Ireland government responded by dropping the extension to public assemblies and setting out that the final Bill would detail a human rights framework based around the ECHR.  Following objections from the Orange Order to the Bill, it was not introduced into the Northern Ireland Assembly and the 1998 law has been retained. 
Conclusion 

24. The Northern Ireland Human Rights Commission has engaged extensively with the UK and devolved Northern Ireland governments, and with other interests, in relation to the development of a framework grounded in international human rights law respecting the ICCPR and other human rights instruments.  This has included discussion on the threshold for intervention based on duties under ICCPR Article 20, and Article 4 ICERD, notwithstanding the reservations which the UK government maintains in both cases.  The Commission will continue to engage in dialogue with government on such standards and would be pleased to provide any further inputs that might assist the deliberations of the 2011 workshops.  
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� The 1998 Agreement followed multiparty negotiations, and was endorsed by treaty and by referendum.  It led to the devolution of powers from the UK Parliament and government to the Northern Ireland Assembly (the regional legislature) and its Executive (the regional government).  Positions in the Executive are allocated in proportion to party strengths in the Assembly.  Although the Assembly and Executive have at times been suspended, the institutions were restored in May 2007 following the St Andrews Agreement 2006, a treaty between the UK and Ireland.  After the February 2010 Agreement at Hillsborough Castle between the largest political parties in Northern Ireland, the (British unionist) Democratic Unionist Party and (Irish nationalist) Sinn Féin, the UK devolved policing and justice powers to Northern Ireland in April 2010.


� The UK has two other ‘A’ status NHRIs: the Equality and Human Rights Commission for Great Britain, except in respect of matters devolved to Scotland, and the Scottish Human Rights Commission.  The present submission is solely on behalf of the Northern Ireland Human Rights Commission.


� UK Sixth Periodic Report, UN Doc CCPR/C/GBR/6, 18 May 2007, Table 5, p30.


� “The Committee also reiterates its concern over the fact that the State Party continues to uphold its restrictive interpretation of the provisions of article 4 of the Convention. It recalls that such interpretation is in conflict with the State Party’s obligations under article 4(b) of the Convention and draws the State party’s attention to the Committee’s General Recommendation XV according to which the provisions of article 4 are of a mandatory character…”, Concluding Observations on the UK, UN Doc CERD/C/63/CO/11, 10 December 2003, paragraph 12.


� Eighteenth and nineteenth Periodic Report of the UK, UN Doc CERD/C/GBR/18-19, 28 May 2010, paragraph 107. 


� Northern Ireland Human Rights Commission (2008) A Bill of Rights for Northern Ireland: Advice to the Secretary of State for Northern Ireland, 10 December 2008, p95. 


� Article 9: Use of words or behaviour or display of written material (1) A person who, or displays any written material which is threatening, abusive or insulting, is guilty of an offence if— 


(a) he intends thereby to stir up hatred or arouse fear; or


(b) having regard to all the circumstances hatred is likely to be stirred up or fear is likely to be aroused thereby.


(2) An offence under this Article may be committed in a public or a private place, except that no offence is committed where the words or behaviour are used, or the written material is displayed, by a person inside a dwelling and are not heard or seen except by other persons in that or another dwelling. 


(3) In proceedings for an offence under this Article it is a defence for the accused to prove that he was inside a dwelling and had no reason to believe that the words or behaviour used, or the written material displayed, would be heard or seen by a person outside that or any other dwelling. 


(4) A person who is not shown to have intended to stir up hatred or arouse fear is not guilty of an offence under this Article if he did not intend his words or behaviour, or the written material, to be, and was not aware that it might be, threatening, abusive or insulting. 


(5) This Article does not apply to words or behaviour used, or written material displayed, solely for the purpose of being included in a programme  included in a programme service. 


� The 1987 and 2004 Orders are at: � HYPERLINK "http://www.statutelaw.gov.uk/Home.aspx" ��http://www.statutelaw.gov.uk/Home.aspx�


� A hate incident is “Any incident, which may or may not constitute a criminal offence, which is perceived by the victim or any other person, as being motivated by prejudice or hate”; a hate crime is an incident which is indictable or triable-either-way. 


� PSNI Annual Statistical Report: Report No. 3 Hate Incidents and Crimes, 1st April 2009 – 31st March 2010, p3.


� Official Report, Northern Ireland Assembly, Written Answers, Minister for Justice, David Ford MLA, 8 October 2010, AQW 710/11.  For 2008 the figure was six and from March-December 2007 four.  Before this, figures were not even collated. 


� Official Report, Northern Ireland Assembly, Minister of Justice, David Ford MLA, written answer 22 October 2010 (AQW 1240/11). 


� Namely colour, race, nationality (including citizenship), ethnic or national origins, religious belief, sexual orientation or disability: clause 38, Justice Bill, as introduced to Northern Ireland Assembly 2010.


� The Racial Equality Strategy for Northern Ireland 2005-10, which followed shortly after the 2004 Order, also contained policy commitments to combat ‘hate crime’.


� See, for example: statements by Independent Monitoring Commission (IMC) that it would be an important step for Loyalist (pro-state) paramilitaries “to stop targeting nationalists and members of ethnic minorities”: Eighth Report of the Independent Monitoring Commission, 2006 HC 870, paras 3.32-5. 


� Independent Review of Parades and Marches (the North Report).


� Itself amended by the Public Processions (Amendment) (Northern Ireland) Order 2005 (SI 2005/857), which among other matters extended powers to impose restritions to counter protests to parades.


� Application by David Alexander Tweed for Judicial Review [2000] NICA 24.


� Strategic Review of Parading in Northern Ireland Review Body Interim Consultative Report, 2008.


� Chassagnou v France (1999) 29 EHRR 615, 687 at para. 113. 


� Agreement at Hillsborough Castle, 5 February 2010, section 2 parades. 
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