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*E.H.R.L.R. 353 This article examines the series of resolutions adopted by UN human rights
bodies--specifically the UN Human Rights Council and its predecessor, the Commission on Human
Rights--over the past decade on the subject of combating “defamation of religions”. These resolutions
have been proposed on behalf of the Organisation of Islamic Conference and have gained broader
support, but have been condemned by Western states and human rights organisations on freedom of
expression grounds. The article situates the most recent UN Human Rights Council resolution on
“defamation of religions” within the context of earlier resolutions on the subject, as well as recent
national, regional and global controversies involving issues of freedom of expression, religion and
equality. It assesses the evolution of these resolutions over the years by identifying their common
characteristics and tracing certain shifts in their approach. The article goes on to critique the
“defamation of religions” resolutions from the perspective of international human rights law on
freedom of expression while highlighting some apparent tensions within relevant international and
regional human rights law on anti-religious hate speech. The author argues that the accumulation of
the “defamation of religions” resolutions has dangerous implications for the international protection of
freedom of expression, but that it also risks undermining the international human rights system, and in
particular the Human Rights Council.

I. Introduction
Sixty years ago the Universal Declaration of Human Rights (UDHR) hailed “the advent of aworld in
which human beings shall enjoy freedom of speech and belief and freedom from fear and want … as
the highest aspiration of the common people”.1 The freedoms *E.H.R.L.R. 354 of speech and belief
were thus placed side by side at the birth of the international human rights system. Today those two
freedoms--or, more specifically, the right to freedom of expression and the right to freedom of
religion--often seem in irreconcilable conflict with one another. From the viewpoint of a freedom of
expression advocate, the right to freedom of expression, as protected by art.19 UDHR, seems under
particular pressure, if not sustained attack, from arguments purportedly based upon freedom of belief
or religion and the right to non-discrimination.2 At the global level, the most serious threats to freedom
of expression have come from the initiatives of UN human rights bodies themselves, in particular
resolutions on “combating defamation of religions”.3 In March 2009, the 10th session of the Human
Rights Council (HRC) adopted the latest of these resolutions on defamation of religions upon a
proposal by Pakistan, on behalf of the Organisation of Islamic Conferences (OIC), 10 years after the
HRC's predecessor, the Commission on Human Rights, first adopted a UN resolution on the subject.4
The international response to resolutions on combating defamation of religions has been sharply
divided: while Western states,5 human rights organisations and other civil society groups have
vociferously opposed such resolutions on freedom of expression grounds, such resolutions have
been historically supported by a range of states beyond the OIC and the proposal of similar
resolutions in the future appears inevitable.6
The purpose of this article is threefold: to analyse some of the key characteristics of the resolutions
on defamation of religions of the HRC and Commission on Human Rights; to examine them from the
perspective of international human rights law on freedom of expression; and to consider their
consequences for the international human rights *E.H.R.L.R. 355 system more broadly. It is argued
that the accumulation of the “combating defamation of religions” resolutions has dangerous
implications for the protection of freedom of expression under international human rights law as well
as interrelated normative and institutional consequences for the international human rights system.
The structure of the article is as follows: Part II situates the most recent resolution on defamation of
religions in its wider context; Part III considers the evolution of these resolutions over the years; Part
IV critiques the resolutions on defamation of religions from the point of view of relevant international
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human rights lawon freedom of expression and also highlights some often-overlooked inconsistencies
and tensions within relevant international and regional human rights law; Part V discusses the
normative and institutional consequences of the resolutions for the international protection of freedom
of expression specifically and speculates as to their impact upon the international human rights
system.

II. The context of defamation of religions
The context in which the March 2009 HRC resolution on combating defamation of religions emerges
has three, clearly identifiable dimensions. The first aspect is the immediate context of earlier
resolutions on combating defamation of religions adopted by UN human rights bodies. The resolution
is the latest development in a series of resolutions on the subject adopted by the HRC, the
Commission on Human Rights before it and also the UN General Assembly. Such resolutions have
been adopted by UN human rights bodies since 1999 when the concept of “defamation of religions”
was first introduced to the Commission on Human Rights by Pakistan on behalf of the OIC.7 In its
original form, the draft resolution was introduced under the title “defamation of Islam” but, following
negotiations, the OIC agreed to make the title inclusive of all religions, even though the text focused
on Islam.8 The apparent rise in Islamophobia following the events of 9/11 and terrorist attacks since
then appears to have increased the political impetus within the UN human rights bodies to adopt
further resolutions on combating defamation of religions. Since that first resolution, draft resolutions
on defamation of religions have been tabled before the Commission on Human Rights and the HRC
under the agenda item on “racism, discrimination, xenophobia and related intolerance”.9 The UN
General Assembly has also adopted resolutions on defamation of religions since 2005.10 It seems that
the proposal of draft resolutions on defamation of religions at UN bodies forms part of a long-term
strategy for the OIC that includes the drafting and adoption of a treaty as its ultimate objective.
Pakistan has publicly acknowledged such a proposal as an “an annual initiative of the OIC”, and it
seems one that may be reinforced through other initiatives.11 For example, at the HRC's 7th session
*E.H.R.L.R. 356 in March 2008, the OIC successfully argued for a change to the mandate of the
Special Rapporteur on Freedom of Opinion and Expression, requiring that mandate-holder to “report
on instances where the abuse of the right to freedom of expression constitutes an act of racial or
religious discrimination”.12
Secondly, UN debates between states on draft resolutions on combating defamation of religions
reflect and are clearly informed by various complex controversies at the regional and national levels
on whether and how the protection of religions can function as a ground for limiting freedom of
expression. Following the violent protests across the Muslim world in the aftermath of the publication
of cartoons of the Prophet Mohammed in the Danish newspaper, Jyllands-Posten, 13 the media have
spotlighted the hostile or anticipated hostile responses from Muslim groups to various forms of
expression.14 Growing calls for national hate speech laws to be extended, or at least applied more
forcefully to penalise expression which is offensive or insulting to religious believers, have drawn
support because of an apparent increase in Islamophobia.15 Blasphemy prohibitions remain in place
in many countries across the world, not only in Islamic countries where they “are very much alive”.16
European states have *E.H.R.L.R. 357 rallied publicly and behind closed doors against proposed
resolutions on defamation of religions at the United Nations. However, laws across European states
demonstrate their ambivalent approach towards deciding issues of freedom of expression and religion
in practice. A wide range of specific offences “with a religious aspect” exist across Europe, as the
Council of Europe's advisory body on constitutional matters, the Venice Commission, reported in
October 2008.17 Such offences include: the disturbance of religious practice, blasphemy, religious
insult, negationism, discrimination (including on religious grounds) and incitement to hatred. The
Council of the European Union has also recently adopted a sweeping framework decision on
combating certain forms and expressions of racism and xenophobia by means of criminal law,18 which
requires EU Member States to take,
“measures necessary … to punish certain forms of ‘intentional conduct’ including ‘publicly condoning,
denying or grossly trivialising crimes of genocide, crimes against humanity and war crimes’ and ‘the
crimes defined in Article 6 of the Charter of the International Military Tribunal appended to the London
Agreement of 8 August 1945’…”.19
Policy decisions at the national level also show a certain lack of coherence or consistency with states'
diplomatic positions. For instance, in February 2009, the UK Government excluded Geert Wilders, a
controversial Dutch MP, from the United Kingdom on the grounds that “his statements about Muslims
and their beliefs, as expressed in [his] film Fitna and else where, would threaten community harmony
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and therefore public security in the UK”.20 Just six months earlier, the United Kingdom abolished
blasphemy, 20 years after the publication of and subsequent furore over the Satanic Verses. 21
Thirdly, global controversies involving issues of freedom of expression, religion and equality form part
of ongoing geopolitical struggles on the spectrum of human rights issues--involving both civil and
political rights and economic, social and cultural rights--that are fought at a variety of meetings of
international actors. The UN Durban *E.H.R.L.R. 358 Review Conference, held from April 20-24
2009 in Geneva, is a relevant forum.22 Indeed, the preparations to the conference were dominated by
controversies concerning the criticism of Israel's policies in the Occupied Palestinian Territories in
parts of an early draft of the conference outcome document, as well as those concerning the inclusion
of limitations on defamation of religions proposed by several Islamic states.23 At one stage in the
process, the United States had cited the introduction of a clause prohibiting defamation of religions in
the rolling text of the draft outcome document as a justification for its potential withdrawal from the
conference.24 Italy and Canada had made the strongest indications that they would boycott the
process of the Durban Review Conference, whilst the United Kingdom, France, the Netherlands and
Australia had also at various times threatened to withdraw if the text was not suitably amended.
Although, at the time of writing, reference to “defamation of religions” had been omitted in the latest
version of the rolling text, concerns that such language might be reintroduced at a later stage or
during the conference itself lingered.25 For both opponents and supporters of the inclusion of such
references, the stakes at the Durban Review Conference remained high.

III. The evolution of “defamation of religions”
In order to understand the “defamation of religions phenomenon” that has gripped UN human rights
bodies in recent years, this section analyses UN resolutions on the subject--in particular, the
resolutions of the Commission on Human Rights and the HRC--by distinguishing their common
characteristics, as well as tracing any *E.H.R.L.R. 359 evolving trends in their approach.26 The first
and most obvious defining feature of the resolutions--10 in all as there was no resolution adopted in
the year the HRC was established, 2006--is, of course, their subject. From the first resolution in 1999,
“defamation of religions” is projected as a human rights issue that warrants action by the international
community. Indeed, defamation of religions is viewed not only as inconsistent with the protection of
human rights, but also as incompatible with broader UN “objectives of a truly globalized world and the
promotion and maintenance of international peace and security”.27 “Defamation of religions” does not
actually appear in text of the resolution until the third Commission of Human Rights in 2001.28 Yet not
one of the resolutions of the Commission on Human Rights or the HRC to date defines the concept of
defamation of religions, which appears as a term of art to infer a distinct phenomenon that is a
“serious affront to human dignity” itself.29 Instead, the term gains its meaning from the negative
consequences to which it apparently gives rise: “social disharmony and … violations of human
rights”30 ; “negative” and “deliberate stereotyping of religions”31 ; “instances of intolerance,
discrimination and acts of violence against followers of certain faiths occurring in many parts of the
world” and “the negative projection of certain religions in the media and the introduction and
enforcement of laws and administrative measures that specifically discriminate against and target
persons with certain ethnic and religious backgrounds”.32 This lack of definition of the concept echoes
the approach taken by countries which refer to defamation of religions in their domestic laws.33
Notwithstanding the absence of a definition, the actions required by the resolutions drive further and
ongoing work by UN human rights bodies on the subject.34 In a style typical of earlier resolutions, the
*E.H.R.L.R. 360 latest resolution of March 2009 requests the High Commissioner to report to the
HRC at its twelfth session “on the implementation of the present resolution, including on the possible
correlation between defamation of religions and the upsurge in incitement, intolerance and hatred in
many parts of the world”. The Special Rapporteur on contemporary forms of racism, racial
discrimination and related intolerance is also tasked “to report on all manifestations of defamation of
religions, and in particular on the serious implications of Islamophobia, on the enjoyment of all rights
by their followers” at the twelfth session.35
Asecond characteristic of the resolutions is the legal basis they find in the right to non-discrimination
and freedom of religion and belief. This reflects the goals underlying the resolutions, namely to
promote equality and intercultural dialogue, which are laudable of course.36 The opening paragraph of
the preamble to all resolutions recalls that,
“all States have pledged themselves, under the Charter of the United Nations, to promote and
encourage universal respect for and observance of human rights and fundamental freedoms for all
without distinction as to race, sex, language or religion”.
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Subsequent paragraphs reaffirm that “discrimination against human beings on the grounds of religion
or belief constitutes an affront to human dignity” as well as a “disavowal of those principles”.37 The
resolutions also appear grounded in the right to freedom of religion and belief and seek to promote
“understanding, tolerance and respect in matters relating to the freedom of religion or belief”.38 At the
same time, there seems much less positive reinforcement or promotion of the exercise of the
individual right to freedom of religion or belief through the resolutions, which instead place more
negative emphasis on the targeting of the phenomenon of defamation of religion and related
practices.39
A third feature of all the resolutions is the spotlight they shine on Islam and Muslims. This is
unremarkable given that the resolutions were initiated and have continued *E.H.R.L.R. 361 to be
justified by the OIC largely on the basis of “manifestations of intolerance and misunderstanding, not to
say hatred, of Islam and Muslims in various parts of the world”.40 Unsurprisingly, this has been a point
of particular debate within the Commission on Human Rights and the HRC also. In a sign of the
diplomatic debates to come, the representative of Pakistan in 1999 argued that “no other religion
received such constant negative media coverage”41 whereas the representative of Germany indicated
that the then draft resolution's overall design was “not balanced, since it referred exclusively to the
negative stereotyping of Islam …”.42 Although the title of the resolutions was changed from
“defamation of Islam” to encompass all religions, the focus on Islam within the texts has remained
even as the resolutions have grown more elaborate. References to the targeting of Islam and Muslims
reached a high point in the 2002 resolution which expressed alarm,
“at the impact of the events of 11 September 2001 on Muslim minorities and communities in some
Muslim countries and the negative projection of Islam, Muslim values and traditions by the media, as
well as the introduction and enforcement of laws that specifically discriminate against and target
Muslims”.43
There were numerous references to Islam in the text of the resolution which noted for the first time
“the intensification of the campaign of defamation of religions and the ethnic and religious profiling of
Muslim minorities” in the aftermath of 9/11.44 It is noteworthy that all the resolutions' “deep concern
that Islam is frequently and wrongly associated with human rights violations and terrorism” predates
9/11.45 The focus on Islamophobia has continued to be a major point of criticism from states opposing
the resolutions for a number of years. At the debates on the 2007 resolution, for example, the
representatives of India, Guatemala, Japan, Peru, Brazil, Canada and Germany on behalf of the
European Union all expressed concern that the resolution focused excessively on one religion,
Islam.46
A fourth theme that runs through the resolutions is their identification with various, mainly UN,
meetings and sources including: the conclusions of the World Conference on Human Rights47 ; the
UN Millennium Declaration48 ; the Durban Declaration and *E.H.R.L.R. 362 Programme of Action49 ;
the Global Agenda for Dialogue among Civilisations50 ; the reports of Special Rapporteurs on
contemporary forms of racism, racial discrimination, xenophobia and related intolerance51 ; a report of
the High Commissioner for Human Rights on the subject of “combating defamation of religions”52 ;
General Comment 15 of the Committee on the Elimination of Racial Discrimination53 ; and the UN
Global Counter-Terrorism Strategy.54 While initiatives organised jointly by the OIC and the Office of
the High Commissioner for Human Rights (OHCHR)55 and also those between the OIC and the
European Union are also recalled by the resolutions,56 the 2007 and 2008 resolutions also draw upon
entirely independent sessions of the OIC which had expressed concerns about discrimination against
Muslims.57 In a break from the past, the latest resolution of March 2009 refrains from making any
references to OIC sources or meetings, co-organised or completely independent. This shift in
approach arguably suggests a conscious attempt to distance the text of the resolution away from the
organisation of the OIC. In contrast, the March 2009 resolution does attach particular importance to
recent initiatives of the High Commissioner for Human Rights “on the compilation of existing
legislation and jurisprudence concerning defamation of and contempt for religions” and “for holding a
seminar on freedom of expression and advocacy of religious hatred that constitutes incitement to
discrimination, hostility and violence” in October 2008.58
A fifth and final feature of most of the resolutions is their glaring neglect or otherwise
misrepresentation of the most relevant international human rights provisions on the subject--arts 19
and 20 of the International Covenant on Civil and Political Rights *E.H.R.L.R. 363 (ICCPR)
concerning the right of freedom of expression and anti-religious hate speech.59 It is recalled that art.19
of the ICCPR states that the right to freedom of expression includes the “freedom to seek, receive
and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing or in print,
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in the form of art, or through any other media of his choice” (art.19(2)). Article 19 also recognises that
this right carries “with it special duties and responsibilities” and “may therefore be subject to certain
restrictions” (art.19(3)). However, “these shall only be such as are provided by law and are necessary
for respect of the rights or reputations of others or for the protection of national security, public order,
public health or morals”. Article 20(2), the key international provision on hate speech provides: “Any
advocacy of national, racial or religious hatred that constitutes incitement to discrimination, hostility or
violence shall be prohibited by law”. That these provisions are only expressly referenced for the first
time in the latest March 2009 resolution is somewhat surprising, not least because the subject of the
resolutions is defamation of religions and they have expressly included the language of “the
incitement to discrimination, hostility and violence” within their substantive provisions previously.60 The
latest resolution refers to “incitement of religious hatred”, however, no less than nine times.61 It is
notable that when the 2007 resolution acknowledged for the first time the relevance of the right to
freedom of expression, it distorted the international standards radically. Paragraph 10 of the 2007
resolution includes “the respect for religions and beliefs” as a permissible restriction on freedom of
expression in addition to other grounds actually mentioned in art.19.62 This is to be understood as the
clearest indication yet that, for the proponents of these series of resolutions, defamation of religions is
a distinct ground for limiting freedom of expression. The March 2009 resolution also makes reference
to freedom of expression, *E.H.R.L.R. 364 though again somewhatmisleadingly.63 Paragraph 10 of
the March 2009 resolution adds “general welfare”, derived from art.29 UDHR, as grounds for a
permissible restriction to those included in art.19. “General welfare” is a term used presumably to
cover efforts against defamation of religions. Despite reference to art.20 of the ICCPR, there is no
further consideration of the standard that that provision sets for restricting freedom of expression in
order to protect against religious hatred.

IV. International perspectives
This section seeks to offer a critique of the defamation of religions resolutions from a freedom of
expression perspective. It also attempts to show the internal tensions and inconsistencies of
international and European legal approaches to anti-religious hate speech. Whilst the former includes
arguments often raised by states and non-governmental organisations (NGOs) opposing the adoption
of such resolutions, the latter are overlooked in arguments made against the resolutions in the UN
human rights bodies.

A freedom of expression critique
Critiques of the defamation of religions resolutions have taken the form of detailed statements of
prominent human rights organisations, such as ARTICLE 19, the Cairo Institute for Human Rights
Studies and the Egyptian Initiative for Personal Rights' response to proposed resolutions.64 They also
encompass a petition of 186 organisations calling on the HRC to reject the draft resolution proposed
in March 2009,65 submissions to the OHCHR from such organisations as the Becket Fund for
Religious Liberty66 and the European Centre for Law and Justice,67 and scholarly articles in law
journals.68 Most significantly, in December 2008, the key UN and regional mandate holders on
freedom of expression--the UN Special Rapporteur on Freedom of Opinion and Expression, the
OSCE Representative on Freedom of the Media, the OAS Special Rapporteur on Freedom of
Expression and the African Commission on Human and Peoples' Rights Special Rapporteur on
Freedom of Expression and Access to Information--focused their annual Joint Declaration on the
subject of defamation of religions as well as anti-terrorism legislation.69 In doing so, they opined that
defamation of religions does *E.H.R.L.R. 365 not accord with international standards and
emphasised, inter alia, that restrictions on freedom of expression to prevent intolerance should be
limited in scope to advocacy of national, racial or religious hatred that constitutes incitement to
discrimination, hostility or violence.
Why are the resolutions problematic from a human rights perspective more specifically?70 The
concept of defamation of religions does not find any basis in international human rights law on hate
speech. Terms such as “deliberate” or “negative stereotyping” and the “frequent and wrong
association of Islam with human rights violations and terrorism” used in the resolutions fall far short of
the threshold of incitement put forward in art.20(2). Numerous references in the March 2009
resolution to “incitement to religious hatred” alongside defamation of religions and the reference to
arts 19 and 20 appear at once confusing and strategic in connecting defamation of religion to
recognised terms within established international human rights law. Moreover, the concept goes
beyond the scope of international human rights provisions on the freedom of expression and the
regulation of hate speech. Despite recent recognition within the resolutions of freedom of expression
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and (misleading) references made to arts 19 and 20 of the ICCPR, the continued reliance on the
concept of defamation of religions as the subject of the resolutions undermines and threatens to
distort international human rights on freedom of expression in a number of ways. Most significantly,
the resolutions endeavour to protect religions and religious ideas per se. For example, para.14 of the
March 2009 resolution notes the “need to adopt a comprehensive and non-discriminatory approach to
ensure respect for all races and religions”. However, neither international nor regional human rights
instruments recognise that a religion or religious ideas can be the subject of a defamatory attack.
Can the concept of defamation of religions find any legal basis in the freedom of religion or belief?
The Special Rapporteurs on freedom of religion or belief and on contemporary forms of racism, racial
discrimination, xenophobia and related intolerance have agreed that it does not. They jointly noted
that “the right to freedom of religion protects primarily the individual and, to some extent, the collective
rights of the community concerned, but it does not protect the religions or beliefs per se”.71 Recently,
the UN Working Group on Arbitrary Detention stated that “defamation of religions may offend people
and hurt their feelings but it does not directly result in a violation of their rights to freedom of religion”.
It went on: “[i]nternational law does not permit restrictions on the expression of opinions or beliefs
which diverge from the religious beliefs of the majority of the population or from the State prescribed
one”.72 It is also interesting to note that the 1981 Declaration on the Elimination of All Forms of
Intolerance and of Discrimination Based on Religion or Belief does not contain a prohibition of
incitement to religious discrimination similar to art.20. Moreover, from a theoretical perspective, the
concept of defamation of religions is extremely difficult *E.H.R.L.R. 366 as religions differ on their
understanding of divine authority and make rival claims to absolute truth. One religion may therefore
be viewed as a “defamation” of another.
Besides religions, the March 2009 resolution also covers within its scope “the targeting of …
venerated personalities of all religions” and the targeting of “religious symbols and venerated
persons” through the media and internet (emphasis added).73 It also deplores “deliberate stereotyping
of religions, their adherents and sacred persons ” and calls upon states to “exert the utmost efforts …
to ensure that religious …symbols are fully respected and protected”.74 However, any limits on the
scope of the terms “venerated personalities of all religions” or “sacred persons” would be deeply
contested by individuals and groups within and across religions. The meaning of the word “symbol” in
this context is also unclear. It could easily be given an extremely broad scope to cover, for example,
not only the Muslim headscarf or the Jewish yarmulke, but also satirical images of religious figures.75
But the case against the inclusion of such protections of religions and religious symbols and persons
is based on more than an argument of practicality. Calling for the respect and protection of religions
and religious symbols in rather similar terms to existing human rights protections goes against the
very nature of the international human rights system's protection of human rights, whether on an
individual or on a group basis.76 There is no good reason for according venerated or sacred persons
specific protection as if they were a vulnerable group in international human rights law.
If defamation of religions does not find support in international human rights treaty law, could its
protection be premised upon civil law notions of defamation?77 Defamation is the communication of a
statement that, in the circumstances, would be likely to make reasonable people think less of a
claimant. In English law, the test is described as “lowering the claimant in the estimate of
right-thinking people generally” or “injuring the claimant's reputation by exposing him to hatred,
contempt or ridicule”.78 It is a question of the respect for the reputation of an individual, specified
groups or the business reputation of a company.79 Article 19(3) of the ICCPR allows restrictions to be
placed on the right to freedom of expression to respect the reputation of others, a provision which is
echoed in regional human rights texts.80 Such texts do not protect the “reputation” of religions--which
are essentially ideas or ideologies. The Special Rapporteur on the right to freedom of expression and
opinion has stated that limitations on the right to freedom of expression in international law “are not
designed *E.H.R.L.R. 367 to protect belief systems from external or internal criticism”.81 From a
practical point of view, the protection of the reputation of religions per se assumes that they are
capable of being protected, as if they are monolithic and internally uncontested systems of belief. Yet
all religions have a spectrum of interpretations.
A final argument that is put forward against the resolutions is that they will be harmful to their
purported aims--the promotion of diversity and “tolerance”.82 Despite their titular neutrality, with their
overriding focus on Islamophobia, the resolutions controversially focus on one religion. The Special
Rapporteur on freedom of religion and belief has noted that the penalising of defamation of religions
can “be counterproductive, since it may create an atmosphere of intolerance and fear and may even
increase the chances of a backlash”.83 At their most damaging, the resolutions may be used to bolster
domestic laws, such as those on blasphemy, and practices which penalise minority and dissenting
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religious views and criticism “wholly in the name of defending human rights”.84 They could be used to
justify, for example, a broad range of provisions on “Offences Relating to Religions” in Pakistan.
These offences include the wilful defiling of the Qur'an, Mohammed or other Islamic personages and
are punishable with life imprisonment, death or imprisonment.85 In this regard, the UN Working Group
on Arbitrary Detention sent a positive message to other parts of the UN human rights system by
deciding that the conviction of Egyptian blogger, Kareem Amer, for insulting the religious Al Azhar
Institute and Head of State, was in violation of art.19 of the ICCPR. More broadly, the resolutions on
defamation of religions might be used to prevent critical inter-religious and intercultural evaluation and
debate, which can justifiably claim to be the best remedy against religious discrimination and hatred
within a society. As the Special Rapporteur on freedom of religion or belief has recently stated:
“Interreligious dialogue constitutes one of the principal means of countering sectarian attitudes and
enhancing religious tolerance worldwide. It is a precious tool for preventing misunderstanding and
violations in the area of freedom of religion or belief …”86

Dissonance in human rights protection
Defamation of religions is neither a violation of international human rights nor the grounds for a
permissible restriction on freedom of expression. Yet it would be a *E.H.R.L.R. 368 mistake to
assume that international and European human rights law and authorities present a clear and
consistent approach towards penalising anti-religious hate speech.87 The legal landscape is more
complicated, and perhaps less hostile to the protection of religious sensibilities than European states
would have the supporters of the resolutions believe.88
There lies a tension between arts 19 and 20 of the ICCPR because of their alternative objectives of
protecting expression and protecting against hate speech. The UN Human Rights Committee,
however, has specifically stated that this is not an irresolvable tension and that art.20(2) is compatible
with art.19.89 The Human Rights Committee has had limited opportunity to examine jurisprudence
under art.20, partly due to problems relating to the communications procedure and the committee's
inconsistent approach in its early case law towards determining complaints under arts 19 and 20.90 In
JRT and the WG Party v Canada, the committee held that application was inadmissible under
art.19(3), but reasoned that,
“the opinions which [the applicant] seeks to disseminate through the telephone system clearly
constitute the advocacy of racial or religious hatred which Canada has an obligation under Article
20(2) of the Covenant to prohibit”.
Although the committee held that laws prohibiting denial of the Holocaust may comply with art.19, it
has also expressed a concern that such laws might be excessively broad *E.H.R.L.R. 369 and may
be abused to limit freedom of expression unduly.91 Significantly, in Ross v Canada, the committee
recognised the overlapping nature of arts 19 and 20, stating that it considered that,
“restrictions on expression which may fall within the scope of Article 20 must also be permissible
under Article 19, paragraph 3, which lays down requirements for determining whether restrictions on
expression are permissible”.92
This reflects the conclusion that any law seeking to implement the provisions of art.20(2) of the
ICCPR must not overstep the limits on restrictions to freedom of expression set out in art.19(3). At the
same time, art.19(3) must be interpreted in a manner that respects the terms of art.20(2). It has been
argued that,
“a law properly designed to implement Article 20(2) would automatically serve the aim of protecting
the rights of others, specifically to equality, thereby satisfying the … test for restrictions on freedom of
expression”.93
Another tension exists within international human rights law between art.20 of the ICCPR and art.4 of
the International Convention on the Elimination of Racial Discrimination (ICERD) which imposes a
more exacting standard than art.20 in relation to hate speech.94 Article 4 of the ICERD requires states
parties to,
“condemn all propaganda and all organisations which are based on ideas or theories of superiority of
race or group …. or which attempt to justify or promote racial hatred and discrimination in any form,
and undertake to adopt immediate and positive measures designed to eradicate all incitement to, or
acts of, such discrimination”.
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Under art.4(a) states are required to “declare as punishable by law” a number of offences including
“the dissemination of ideas based on racial superiority or racial hatred, incitement to discrimination”
and incitement to acts of racially motivated violence. Article 4(b) then obliges states to declare illegal
and prohibit organisations and activities which promote and incite racial discrimination and to make it
an offence punishable by law to participate in such organisations and/or activities.95 Whilst the
*E.H.R.L.R. 370 ICERD, by virtue of its special focus on racial discrimination, does not guarantee the
right to freedom of expression, it does require that measures taken pursuant to art.4 have due regard
for the principles set out in the UDHR--which include equality and non-discrimination as well as
freedom of expression--and in art.5 which provides for equality before the law in the enjoyment of a
range of rights, including freedom of expression.96 The Committee on the Elimination of Racial
Discrimination has adopted several General Comments insisting and expanding on the obligatory
nature of art.4 for all states parties.97 At the same time, the Committee did not succumb to arguments
that it adopt a General Comment on the prohibition of oral or print manifestations considered
blasphemous to any religion in the aftermath of the Danish cartoons controversy in 2006--even
though it did criticise the hate speech of some Danish politicians in the scheduled periodic report on
Denmark.98 The essential differences between art.20 of the ICCPR and art.19 of the ICERD on hate
speech concern: (1) whether advocacy of hatred is a necessary component (it is not for the ICERD,
but is for the ICCPR); (2) whether the speech in question must incite a proscribed result or is it
sufficient for it merely to fall within a category of prohibited statements (the ICERD and the ICCPR
prohibit incitement to discrimination and violence, the ICCPR additionally refers to hostility and ICERD
to hatred); and (3) whether a state of mind, without reference to any specific act, can serve as a
proscribed result.99
The system of the European Convention on Human Rights (ECHR) does not offer a clear line on
anti-religious hate speech.100 As there is no equivalent provision to art.20 of the ICCPR in the ECHR
banning hate speech, the European Court of Human Rights is not directly tasked with assessing
whether statements qualify as “incitement”. The Court has however held that certain comments do not
constitute hate speech, without *E.H.R.L.R. 371 defining the precise meaning of “hate speech”.101
Anti-religious hate speech targeting religions generally falls to be considered under art.10 of the
ECHR which provides that restrictions on such expression must conform to the three-part test similar
to that found in art.19 of the ICCPR: restrictions must be provided by law, serve a prescribed
legitimate aim and must be necessary in a democratic society. Applying this three-part test, the
European Court has repeatedly asserted that speech that “offends, shocks or disturbs” is protected.102
The Court has sometimes excluded complaints concerning the most extreme forms of expression103
as well as Holocaust-denial speech from the scope of art.10 of the ECHR altogether, by relying on
art.17 of the ECHR.104 Article 17 stipulates that the rights guaranteed by the Convention may not be
interpreted as granting the right to engage in any activity aimed at the destruction of any of the rights
it proclaims, or at limiting them further than is provided for in the ECHR. In its jurisprudence on
extreme forms of expression, the Court has employed a case-by-case approach. Oetheimer has
determined that:
“Whenever the Court is confronted with a clearly racist, xenophobic or Holocaust denial type of
speech, it refuses to apply the guarantees of Article 10(I). If on the other hand, the Court entertains
any doubts as to the hatred-related aspects of the impugned speech, it will apply the test strictly and
will thoroughly examine the type of speech in issue as well as the context in which it was formulated
(II).”105
In some cases, art.10 has been found to apply to racist expression, and art.17 has been simply
referred to as an additional reason for holding the interference to be “necessary in a democratic
society”.106 Yet, despite its own commitment to “pluralism, tolerance and broad-mindedness”, upon
closer inspection, the Court's approach shows inconsistencies towards speech that may risk offending
religious believers. As has been recently been argued in this journal, the Court has accepted an
exemption to freedom of expression based on the protection of the religious feelings of believers.
Referring to *E.H.R.L.R. 372 the cases of Otto-Preminger Institute v Austria, 107 Wingrove v United
Kingdom, 108 and the more recent case of IA v Turkey, 109 Nathwani has argued that the Court has
accepted that the religious feelings of believers may be in need of protection. He states,
“the manner in which religious beliefs and doctrines may be opposed or denied is not unlimited,
allowing the prohibition of ‘provocative’ portrayals of objects of religious veneration and abusive
attacks on prophets and other leading figures of a religion, who are considered sacred by that
religion”.110
Such cases suggest that the Court privileges majoritarian values and sensibilities, and in so doing
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fails to afford the same protection to adherents of minority religions or beliefs.111 In this regard, it is a
pity that the Court decided that it had no competence to decide and therefore declared inadmissible
an application by Moroccan nationals complaining under arts 9 (freedom of religion or belief), 14 (right
to non-discrimination), 10 and 17 that they had been discriminated against by Denmark through the
publication of what they considered offensive caricatures of the Prophet Mohammed.112 Consideration
of the case could have led the Court to revisit its problematic jurisprudence on the issue of the
protection of religious feelings.

V. Normative and institutional consequences
Since the HRC picked up the issue of defamation of religions in 2007, there has been a sense of
momentum surrounding the resolutions on the subject. This has reverberated through the UN human
rights system and within states--those seeking to rely on defamation of religions to support their
domestic blasphemy and religious *E.H.R.L.R. 373 insult laws as well as those with large
constituencies that passionately counter the concept. The likelihood of future proposals for
resolutions, initiatives and perhaps even a draft treaty on the subject is enhanced by the successful
adoption of resolutions on an apparently yearly basis since 1999. It is clear that the international
protection and general understanding of freedom of expression as a fundamental human right is
diminished by the cumulative effect of a decade of resolutions on defamation of religions and
repeated references made to them by UN bodies (the HRC and General Assembly, but also the
OHCHR and the Special Rapporteurs) tasked with their “implementation”. The accretion of such
resolutions and references in other UN documents has begun to deliver a sense of legitimacy to the
notion of defamation of religions within the international human rights system that was lacking
previously. As argued above, the sense of legitimacy of the resolutions has increased over recent
years through textual references to arts 19 and 20 and initiatives of the OHCHR. Though not legally
binding and mainly recommendatory in nature, the series of General Assembly and HRC resolutions
does have a normative value, even if the resolutions do not and should not be taken to represent
opinio juris on the issue of defamation of religions.113 The overall effect is the embedding of a
discourse on defamation of religions that is deeply at odds with the protection of the right to freedom
of expression, freedom of religion or belief and the principle of non-discrimination in international
human rights law.
The HRC's adoption of resolutions which do not fit with international human rights law also gives rise
to questions as to its proper functioning as the principal UN(Charter based) body for the protection
and promotion of human rights. The adoption of the resolutions survived the demise of the
Commission on Human Rights and continued after the establishment of the Human Rights Council,
whose political authority eclipses that of its predecessor.114 But the politicisation that beset the
Commission especially in its later years has come to burden the HRC through the issue of defamation
of religions, arguably more than any other thematic issue.115 The highly polarised global debates on
defamation of religions reveal deep conceptual divergences between states on the universality,
indivisibility and interdependence of human rights116 --divergences that threaten to distort the existing
normative framework of international human rights law, as well as the institutional credibility of the
international human rights system with the still relatively new structure of the HRC at its heart. If
reform of the UN human rights machinery in 2006 did not dispel such pre-existing divergences within
the international community, it showed them in sharper relief. It may be rash to dismiss the
possibilities for a change of approach towards the issue of defamation of religions given that the
*E.H.R.L.R. 374 HRC is still in its early years. Moreover, inasmuch as the “credibility” of the HRC
may be justifiably questioned, such an argument poses problems from the perspective of human
rights advocacy directed towards effecting change at the HRC. Any sense of inevitability about the
future adoption of the resolutions should be replaced with a positive engagement and persuasion of
Member States within the body and the General Assembly that defamation of religions deserves to be
finally rejected. In this spirit, human rights NGOs, including those based in Islamic countries, have
lobbied governments of states on the HRC to vote against or at least abstain in a vote on draft
resolutions on defamation of religions.117
Not all the attention should be focused on the HRC, however. One of the reasons for the entrenched
positions in the defamation of religions debate is an apparent inability and/or unwillingness on the part
of states, especially in Europe, to recognise the ambivalence of their own legal systems towards the
protection of anti-religious hate speech. States who have led the campaign against the resolutions in
the HRC and the General Assembly should avoid any charges of double standards by reflecting on
their own laws and, at least, abolishing any blasphemy prohibitions. At the UN level, in order to
address the lack of clarity within international human rights law itself, the Human Rights Committee
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ought to consider issuing a General Comment on the interpretation of both art.19 and art.20 of the
ICCPR, which should address the dissonance between art.20 of the ICCPR and art.4 of the ICERD.118
Attention paid by the treaty bodies could serve to defuse at least some of the hotly contested
discussions on anti-religious hate speech religions within the Charter bodies.

VI. Conclusion
The preceding analysis of HRC/Commission on Human Rights resolutions on combating defamation
of religions has highlighted some fascinating trends in their evolution, as well as their significant
shortcomings from an international human rights, in particular freedom of expression, perspective.
Such resolutions have been seen to undermine directly international guarantees on freedom of
expression by protecting religions and potentially lending support to the state suppression of religious
or dissenting voices. Attempts to derive legitimacy for the resolutions from a range of other UN human
rights sources simply serve to expose further the contradictions between the resolutions and
international human rights approaches. The burgeoning number of HRC and the General Assembly
resolutions on combating defamation of religions stands against the less-publicised but compelling
criticisms of the concept made by the Special Rapporteur on freedom of religion or belief, Asma
Jahangir for some years, and the UN Working Group on Arbitrary Detention more recently. From an
institutional perspective, the *E.H.R.L.R. 375 credibility and legitimacy of the HRC is undermined by
the adoption of resolutions, as well as the form they have taken. The strategic manipulation of arts 19
and 20 of the ICCPR that is evident in the later resolutions, for instance, is extremely alarming. Whilst
it is understood that the HRC is probably necessarily an organisation of states, it is arguably its very
“Statist” nature which prevents the entry of other types of politics that may be better at exercising a
kind of “quality control” function in the case of such proposed resolutions which distort or contravene
so starkly international human rights protections.119 The institutional challenges of the HRC, however,
should not dissuade engagement with the international system; there seems to be no other serious
option. Indeed, the international human rights movement of NGOs should proactively encourage the
HRC Member States to reject future proposals for resolutions on combating defamation of religions,
and promote a more accurate and coherent understanding of international human rights law in which
freedom of expression plays its full part.
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