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“Religion” and “Expression” in the Human Rights Framework: Walking the Middle Path…….

The notions of “religion” and “expression”, and their interrelationship, pose one of  the most important challenges facing human rights today. They are organically linked in the sense that the freedom to have and to believe in a religion, and its manifestation, very much depends upon freedom of expression. The latter is also part and  parcel of  religion and related practices in the sense that elements of “expression” are externalized by the manifestation of  a religion,  and it is such expression which provides space for a multitude of  groups professing the same belief, although not necessarily the same interpretation of  the belief.
Another angle to the two notions and their interrelationship is their internalization in the human setting: both are intensely personal affairs, private matters which are intrinsic to the human person and originating in the human mind/spirit/soul.  They are , more often than not, best left to the person, the individual – “the inner sanctum” - to enjoy without interference from the public realm.  A major danger facing the human rights framework linked with the two notions is that in some situations, outside forces wish to co-opt them for other purposes. While both notions are inspired by the spirit and creativity of the human person, others seek to instrumentalize them for ulterior ends, at times steeped in polarization and violence.

Walking the middle path between the two notions invites us to reflect upon various key factors as part of a common and shared destiny advocating respectful dialogue and peaceful means of change.  First, both religion and expression depend on a sense of pluralism and its acceptance (or at least a degree of tolerance or mutual respect) in human society.  There is a multitude of religions and forms of expression, and this diversity is inherent in human existence.  Freedom to have a religion or a belief also implies avenues for those who do not believe.  Thus human rights law provides space for not only the freedom to have a religion but also the freedom not to have a religion.   Likewise the heart of the notion of “expression” advocates respect for a variety of different opinions and the ways through which they are communicated.   Any attempt to dilute such plurality not only counters the universal tide of human rights but also decelerates the evolution of human existence which needs to be re-energized by new ideas as part of the natural process of development.  
Second, there is the challenge of history and historiography (including on religion and expression), the latter implying an understanding of “who writes history and for whom?”  Here again there should be no monopoly of sources, but a range of sources and information, so as to enable us to reflect analytically on the path until now and lessons learned for the future.  
Third, it is possible that the originator of a religion or belief was very comprehensive and broadminded in his/her approach, but subsequent interpretation of the religion or belief has been less so.  Take Buddhism, for example.  At the time of the Buddha, some 2,500 years ago, there were both male and female monks, with almost the same status, as the followers and disciples of the religion.  Yet, today, in some settings, it is not permitted for women to become monks unless they fulfill more conditions than those stipulated two millennia ago. Thus the evolution of those settings has shaped or conditioned the interpretation of the religion, and vice versa, which may not be as broadminded as the original source. It is thus the interpretation or interpretations of religions and ideas, rather than religion itself, which is testing, at the seams, the relationship between religion and expression today; and these are inevitably influenced by various power bases in the national and international contexts.

Fourth, in human rights law, while the freedom to have a religion, belief and opinion is absolute, its manifestation can be constrained by considerations of public policy in the framework of international law – with key parameters discussed below.  Meanwhile, freedom of expression can be subjected to various limitations such as to prevent injury to the reputation of other persons and considerations of public policy, again in the framework of international law.   This balance is well encapsulated in a major human rights treaty, the Covenant on Civil and Political Rights 1966.  The powers of the State in regard to limits to be imposed as above are permissive in the sense that the State has the discretion whether or not to impose the constraint(s) under the ambit of international law and universal human rights standards.  On a more prescriptive front, there is an obligation on States Parties to the Covenant to prohibit the incitement of hatred, violence and discrimination.  Countries which are not yet parties to such Covenant should accede expeditiously thereto, and there should be a key emphasis on effective and balanced implementation on the part of all parties.
Fifth, in this scenario, there has arisen today the debate on “defamation of religion” and the question to what extent freedom of expression should be constrained in such context.  At the national level, the commonly used term for such concept is blasphemy, and many countries in both the developing and developed world – of different denominations - have had laws prohibiting blasphemy for centuries.  Interestingly, the way that such laws has been evolved in recent years in some countries indicates that such laws have either not been used or they have been reformed/abrogated.  Meanwhile, other countries have continued to use such laws and even expanded their scope as part of a particular unifying public terrain whereby the State and religion are closely interwoven, the one increasingly controlling or being controlled by the other.  The preferred direction is that all developments should be tested in accordance with the sense of objectivity offered by the international human rights framework and a spirit of mutual understanding and liberality.
Sixth, international guidance for balancing the considerations of   religion and of expression is already found in the international human rights framework.  Most pertinent is the Declaration on the Elimination of All Forms of Intolerance and of Discrimination based on Religion and Belief 1981, adopted by consensus in the United Nations (UN) General Assembly, whose message includes:

· Everyone has the right to freedom of thought, conscience and religion.

· “Article 1(3):  Freedom to manifest one’s religion or belief may be subject only to such limitations as are prescribed by law and are necessary to protect public safety, order, health or morals or the fundamental rights and freedoms of others”.

· No one shall be subject to discrimination by any entities on the grounds of religion or other belief.
· States must take effective measures to prevent and eliminate discrimination on the grounds of religion or belief.  
These are advanced by Articles 18, 19 and 20 of the Covenant mentioned below.  It is also important to read the various provisions on human rights together rather than in a segmented form, with the transversal message of equality and non-discrimination.

Seventh, whatever limitations are imposed on the manifestation of religion and expression, it is important to take stock of various criteria/parameters for such limitations so that “the exception does not become the rule”.  These are illustrated by Articles 18 and 19 of the Covenant as follows:

· Everyone has the right to freedom of thought, conscience or religion.

· This can be constrained by Article 18 (3) as follows: “Freedom to manifest one’s religion or beliefs may be subject only such limitations as are prescribed by law and are necessary to protect public safety, order, health or morals or the fundamental rights and freedoms of others.”

· Everyone has the right to freedom of opinion and expression.

· The right to freedom of expression can be constrained as follows: per Article 19:  “(it) carries with it special duties and responsibilities…It may ..be subject to certain  restrictions, but these shall only be such as are provided by law and are necessary:

· (a) for respect of  the rights and reputation of  others;

· (b) for the protection of  national security or of  public order (ordre public), or of public health and morals.”   

While States have the discretion to impose such constraints in the framework of international law, they are not obliged to do so.  However, Article 20 imposes an obligation to address a violation of a high threshold as follows:
“2) Any advocacy of national, racial or religious hatred that constitutes incitement to discrimination, hostility or violence shall be prohibited by law”.

Eighth, there is the truism that prevention is better than cure.  And prevention depends on building the mind-cum-behaviour for human rights.  The preferred way to nurture cross-cultural understanding of religions and beliefs is to promote multi-cultural, inter-cultural education from a young age so that a mind set is concretized for mutual respect and tolerance, to discuss issues rationally and with critical analysis, while shunning violence.  Even if the debate on some aspects of religion and expression is polarized today, there is good common ground to be advanced and capitalized upon in promoting such education, particularly to democratize the mind and pacify heated passions.
Ninth, in the UN context, one can welcome the possibility of clarifying the interrelationship between religion and expression by means of General Comment(s) from the Human Rights Committee under the Covenant mentioned as guidance to help our understanding of how to construe and implement the rights in question. A new Comment should particularly give guidance to the relationship between rights and their limitations, especially on the link between religion and expression in the framework of international law.  The parameters for the imposition of constraints should be guided by the objectivity offered by international law/rules (rather than subjectivity of interpretation at the national level), the configurations of what measures are necessary and proportionate to the risks and dangers, and the need to have legitimate aims based upon what is permissible in a democratic society in relation to public order and security, with due regard to the rights and duties of all parties.  The threshold for limiting such rights should be well balanced and this can already be derived from the Declaration and Covenant mentioned on the premise that no one, no entity should incite hatred, hostility, violence or discrimination while advocating religion and or expression.

Tenth, there is also a conundrum, testing and needing exemplary leadership and reasoned community mobilization globally and locally, to appease emotions and sentiments: even if there is a right to do something, is it the right time to exercise such a right in such a way, given the sensibilities involved?  This invites a choice based on risk management and policy-based prudence in their interface with the rights advocated, with preparedness for the varied consequences. 
Yet, even if  one party feels that it has been negatively affected by the actions of  another party, there is another bridge already constructed by  the  plurality of  religions and beliefs which expresses a sense of  humanity to all those allegedly in a position of  enmity. It is the challenge of adopting a reasoned approach, with a touch of self-restraint, moderation….and even forgiveness.   “By setting a peaceful example”.
And one can be inspired by the originator of  a  religion mentioned above who once paved the stone for the Middle Path by advising:  “Reflect/Think before you believe”.  All in the Spirit of Non-violence.
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