CONFERENCE ROOM PAPER # 11
Forms of Hate Speech and the Convention on the Elimination of All Forms of Racial Discrimination (ICERD)

In the concept paper informing the present seminar, issues are raised concerning freedom of expression and forms of hate speech including advocacy of religious hatred in light of proposals to combat defamation of religions. In particular, it is asked whether parallels can be drawn between freedom of expression and protection from forms of hate speech in the area of race and ethnicity, and expression and protection in the field of religion. The present paper offers a brief summary of relevant ICERD (‘the Convention’) 
 principles and practice. The sketch of principles revolves around key areas of the Convention: the concept of discrimination including the ‘grounds’ of prohibited discrimination and how they relate to religious groups; the Convention’s stance on hate speech and rights to freedom of thought, conscience and religion 
 and freedom of opinion and expression.
 The concluding section reflects on the concept of defamation of religions, the boundaries of ICERD in its current interpretation, and the idea of ICERD as a model for wider exercises in standard setting. The Committee on the Elimination of Discrimination (CERD) has the longest practice of any treaty body in the fields within its mandate and has developed a distinctive discourse in key areas. ‘Hate speech’ in the present paper is used as shorthand for a range of international provisions protecting individuals and groups from discrimination and other assaults on their dignity and does not imply a special definition beyond the examples cited. 

The Convention in context: standards and mechanisms on racial discrimination and religious freedom

Human rights principles have been conditioned in the era of the UN Charter 
 by the notion of enjoyment of rights without distinction as to race, sex, language or religion, a mantra subsumed into the human rights canon from the Universal Declaration of Human Rights 1948 (UDHR) 
 onwards. An underlying emphasis in this canon is the   recognition that human beings come into the world with a distinctive inheritance, genetic, cultural, social and religious, which informs the lists of ‘grounds’ in various human rights instruments on which discrimination is not to be permitted. The International Convention on the Elimination of All Forms of Racial Discrimination
 is still foremost among global instruments in its field, and its essential principle of non-discrimination has a strong claim to the status of a peremptory norm of international law.
 The Convention was adopted by the General Assembly in 1965,
 following a Declaration on the same subject in 1963. 
 There are now 173 States Parties to the Convention from all regions and continents. The Committee on the Elimination of Racial Discrimination was established under article 8 of the Convention and has held 73 sessions to date. While the Convention was conceived and drafted in the context of discrimination as a concern of foreign policy in relation to colonialism and Apartheid, CERD has played a distinctive role in alerting governments to the global dimensions of racial discrimination and the persistence of racist phenomena. CERD is not the only ‘player’ in the field of combating racial discrimination: there is an armoury of ‘mechanisms’ complementing the range of standards including, at the UN level, the Special Rapporteur on Contemporary forms of racism, racial discrimination, xenophobia and related intolerance; the Ad Hoc Committee on the elaboration of complementary standards, the Group of Independent Eminent Experts, the Intergovernmental Working Group on the effective implementation of the Durban Declaration and Programme of Action; 
 and the Working Group of Experts on People of African Descent. In the complex aetiology of racial discrimination, the transmission of racist ideas and attitudes through multiple forms and occasions of hate speech plays an indispensable role. Although issues relating to religion are addressed in a broad range of texts, including ICERD, there is no global convention on religious freedom. The principal convergence points for religious freedom are Article 18 of both the UDHR and the International Covenant on Civil and Political Rights (ICCPR),
 and the 1981 Declaration on the Elimination of All Forms of intolerance and of Discrimination based on Religion or Belief. 
Additional protection from discrimination on grounds of religion is factored into a multitude of texts, and religious minorities are also included in texts on minority rights.
 

Context: Freedom of Expression and Hate Speech 

The interrelated issues of hate speech, including ‘racialized’ hate speech, and freedom of expression, have also produced a raft of provisions in international human rights law. The general references are well known, and include, besides Article 19 of the UDHR and Articles 19 and 20 of the ICCPR, Article 13 of the International Convention on the Protection of the Rights of All Migrant Workers and members of their Families, Article 9.2. of the African Charter on Human and Peoples’ Rights, Article IV of the American Declaration of the Rights and Duties of Man, Article 13 of the American Convention on Human Rights, and Article 10 of the European Convention on Human Rights. These broad expressions of principle usually interface with limitations which are either specific to the right in question or are of a general kind applicable to all the rights in the instrument in question and/or interface with provisions on hate speech. Article 13 of the Migrant Workers Convention is one example of a ‘compound article’ containing the principle of freedom of expression and a provision on hate speech. 
 Additional accounts of freedom of expression and hate speech are included in a range of ‘soft law’ texts in the narrower context of instruments on minority rights. 
 Examples include texts addressing acts of racial, ethnic or religious hatred, anti-Semitism, xenophobia and discrimination, and incitement to violence and hostility. Among the texts on indigenous peoples, the UN Declaration on the Rights of Indigenous Peoples notably combines freedom of expression with sundry hate speech-related protections. 
 Strong hate speech provisions are also found in a variety of texts besides the above, notably in the field of international criminal law, including the Genocide Convention which lists ‘direct and public incitement to commit genocide’ among the prohibited acts.
 To the above may be added numerous exercises in domestic law proscribing hate speech in accordance with international norms and elaborating the proscriptions of Holocaust denial. The proscribing of Holocaust denial is taken a step further in Article 6 of the Additional Protocol to the Council of Europe’s Convention on Cybercrime whereby: 

Each Party shall adopt such legislative measures as may be necessary to establish the following conduct as criminal offences under its domestic law, when committed intentionally and without right: distributing or otherwise making available, through a computer system to the public, material which denies, grossly minimises, approves or justifies acts constituting genocide or crimes against humanity, as defined by international law and recognised as such by final and binding decisions of the International Military Tribunal, established by the London Agreement of 8 August 1945, or of any other international court established by relevant international instruments and whose jurisdiction is recognised by that Party.

Racial Discrimination in the Convention 

Paragraph 1 of Article 1 provides: ‘In this Convention, the term “racial discrimination” shall mean any distinction, exclusion, restriction or preference based on race, colour, descent, or national or ethnic origin which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of human rights and fundamental freedoms in the political, economic, social, cultural or any other field of public life.’ It will be noted that the prohibited discrimination is not confined to intentional discrimination but also includes discrimination in effect, sometimes equated with ‘indirect discrimination’, though the latter terminology is not that of the Convention.
 The five ‘grounds’ of discrimination in Article 1 do not make explicit mention of religion. On the core notion of discrimination, CERD General Recommendation 14 (42) 
 observed that ‘differentiation of treatment will not constitute discrimination if the criteria for such differentiation, judged against the objectives and purposes of the Convention, are legitimate’. A contrario, differential treatment will constitute discrimination ‘if the criteria for such differentiation, judged in the light of the objectives and purposes of the Convention, are not applied pursuant to a legitimate aim, and are not proportional to the achievement of this aim.’
 The Committee has insisted that, in appraising discrimination, ‘the specific characteristics of ethnic, cultural and religious groups be taken into consideration’.

 The full account of racial discrimination in Article 1 is more complex than the above, incorporating a restriction in relation to some matters of citizenship, and a provision on ‘special measures’.
 On citizenship, while Article 1.2. of the Convention provides that the Convention ‘shall not apply to distinctions, exclusions, restrictions or preferences between citizens and non-citizens’, General Recommendation 11 (1993), 
reminded States parties that Article 1.2.must not be interpreted to detract from rights and freedoms enunciated in other instruments. Convention principles for protection of non-citizens are greatly elaborated in General Recommendation 30 (2004) 
which addresses issues including hate speech and racial violence. The recommendation emphasises that any limiting features of the Convention in Article 1 must not undermine human rights in general including the principle of equality.

The umbrella term in the Convention is not ‘race’ but ‘racial discrimination’. ‘Race’ was a specifically European way of addressing and subordinating those perceived to be different; the Convention adds the four other  ‘grounds’ in pari materia. While the additions lessen the difficulty of deploying ‘race’ in the Convention, 
 the concept has prompted some States parties to explain the limits of its use.
 The abstract ‘grounds’ of discrimination in Article 1 took time to translate themselves into the targeted communities recognised in CERD practice: minorities, indigenous peoples, descent-based groups, 
 non-citizens, and cases where CERD refers to an ‘intersectionality’ between the five listed grounds and other grounds of discrimination

CERD treatment of discrimination on the ground of religion

According to one commentator, CERD tends to take it as read that national, ethnic, linguistic and religious minorities or cultural groups of various kinds come within the frame of Article 1.
 There is however an important caveat in the case of religion, namely that the Committee searches for an  ‘ethnic’ or other connection or element of intersectionality between racial and religious discrimination before it regards its mandate as engaged.
 This situation arises from the peculiarity that, although the Convention is structured to address racial discrimination, freedom of thought, conscience and religion figures, as noted above, among the protected rights in Article 5. Thus, the Convention requires conceptualization of racial discrimination in the enjoyment of religious freedom. As an attempted resolution of this jumbling of categories, CERD has made it clear that: ‘Religious questions are of relevance to the Committee when they are linked with issues of ethnicity and racial discrimination’.
 The Committee has made numerous references in its concluding observations to phenomena such as Islamophobia (including reports thereof following the attacks of 11 September 2001), 
discrimination against Jews and Sikhs, discrimination against indigenous religions, and desecration of sacred sites, etc, etc. - cases where it has sensed an overlap between religion and ethnicity. 

The ‘intersection’ was further examined in two cases in 2007, both involving allegations of hate speech.  P.S.N. v Denmark, 
 concerned alleged violations of Article 1(d), 4 and 6 of the Convention through statements published on a website by an MP against immigration and Muslims, under the headline ‘articles no one dares to publish’.
 The opinions expressed were reiterated in an interview given to a newspaper, and some had been previously published in a book. The petitioner filed three complaints under the Danish Criminal Code, section 266b of which prohibits racial statements, on the grounds that the website statements targeted a specific group – Muslims, were degrading and propagandistic, and were published to a large audience; analogous complaints related to the book and the interview. The State party argued against admissibility in that the case fell outside the scope of Article 1 of the Convention in referring to Muslims, while acknowledging that ‘it is possible to argue to a certain extent that the statements refer to second-generation immigrants and set up a conflict between “the Danes” and them, thereby falling to some degree within the scope of the Convention.’
 The petitioner on the other hand contended that ‘Islamophobia, just like attacks against Jews, has manifested itself as a form of racism in many European countries’.
 Hatred, it was claimed, had been stirred up against peoples of Arab and Muslim background, and ‘culture and religion are connected in Islam.’
 In its admissibility decision, CERD observed that ‘the impugned statements specifically refer to the Koran, to Islam and to Muslims in General’, without any reference to the five grounds set out in Article 1 of the Convention.
 Further, while the elements in the case file did not allow the Committee to ascertain the intention of the statements, ‘it remains that no specific national or ethnic groups were directly targeted’, and that ‘Muslims currently living in the State party are of heterogeneous origin.’ 
 The Committee recognised ‘the importance of the interface between race and religion’ and stated that ‘it would be competent to consider a claim of “double” discrimination on the basis of religion and another ground specifically provided for in Article 1’, which was not the case with the current petition.
 The petition according to the Committee was based on religion alone, and ‘Islam is not a religion practised solely by a particular group.’ 
 The communication was therefore declared inadmissible. In A.W.R.A.P. v Denmark, 
 the Committee declared inadmissible a communication on similar grounds to its decision in P.S.N.  It may be suggested that in future cases likely to arise more could be made of the concepts of ‘discrimination in effect’ or ‘indirect discrimination’ and heavier reliance placed the self-perception of communities.  Cases can arise where the hate speech discourse is careful to avoid direct racial or ethnic insult, and may have ‘switched’ its language from the racial/ethnic to the religious in relation to the same targeted community. The Committee is, it is submitted, eminently capable of addressing such re-phrasing of hate speech from within its present interpretative resources.

Article 4 of ICERD 

The fundamental ICERD provision on hate speech is the extensive Article 4, reinforced by preambular provisions expressing the conviction that ‘any doctrine of racial superiority based on differentiation is scientifically false, morally condemnable, socially unjust and dangerous’, 
and decrying policies based on racial superiority: 

States Parties condemn all propaganda and all organizations which are based on ideas or theories of superiority of one race or group of persons of one colour or ethnic origin, or which attempt to justify or promote racial hatred and discrimination in any form, and undertake to adopt immediate and positive measures designed to eradicate all incitement to, or acts of, such discrimination and, to this end, with due regard to the principles embodied in the Universal Declaration of Human Rights and the rights expressly set forth in article 5 of this Convention, inter alia: 

(a) Shall declare an offence punishable by law all dissemination of ideas based on racial superiority or hatred, incitement to racial discrimination, as well as all acts of violence or incitement to such acts against any race or group of persons of another colour or ethnic origin, and also the provision of any assistance to racist activities, including the financing thereof; 

(b) Shall declare illegal and prohibit organizations, and also organized and all other propaganda activities, which promote and incite racial discrimination, and shall recognize participation in such organizations or activities as an offence punishable by law; 

(c) Shall not permit public authorities or public institutions, national or local, to promote or incite racial discrimination. 

While the elements in this article may be linked in a common ethos of preventing racial discrimination, its ambition strays beyond the strict confines of hate speech to interface with freedom of assembly and association as well as freedom of speech. The drafting of what became article 4 produced some of the most contentious moments in the history of the process. Inter alia, strong opposition was expressed to the provision on ‘dissemination of ideas’ in Article 4(a), despite the fact that the Declaration on Racial Discrimination had already (1963) ‘severely condemned’ all ‘propaganda and organizations based on ideas of the superiority of one race or group of persons … with a view to justifying or promoting racial discrimination in any form’.
 Views also differed on whether invoking criminal law prohibitions in the discrimination and hate speech context was the best way forward compared to a focus on education. 
 Lively discussions also followed the introduction of the ‘due regard’ clause, and the question of banning racist organizations. Some of the doubts expressed in the passage of the Convention surfaced in the form of reservations, declarations and interpretations made by States parties, many of which subsist despite constant urging by CERD to remove them or narrow their scope. 
 Many such reservations refer to the principles of freedom of expression which in relation to Article 4. The statements repeatedly refer to the Universal Declaration of Human Rights, Articles 19 and 20, 
 the rights in Article 5 of the Convention – notably freedom of expression and freedom of association, and Articles 19 and 21 of the ICCPR. 
 The essence of these reservations is that measures to implement Article 4 will only be adopted to the extent they are compatible with principles of freedom of expression, assembly and association, a stance articulated by one State party: the ‘freedom provisions’ are to be interpreted as ‘releasing States parties from the obligation to promulgate repressive laws’ incompatible with them. 
 The situation raises questions as to whether the prohibition of hate speech as expressed in ICERD is simply a rule of treaty law or represents customary international law on the basis of its intrinsic relationship to the norm of non-discrimination. 

CERD practice on Article 4 

The provisions of Article 4 were elaborated in a series of general recommendations adopted by the Committee, including its first such recommendation. In General Recommendation 1(1972), the Committee noted, on the basis of consideration of reports at its fifth session, that the legislation of a number of States parties did not include the provisions of Article 4(a) and 4(b) of the Convention ‘the implementation of which, (with due regard for the principles embodied in the Universal Declaration of Human Rights and the rights expressly set out in Article 5 of the Convention) is obligatory under the Convention for all States parties.’ Accordingly the Committee recommended that States parties should consider supplementing such ‘deficient’ legislation with provisions conforming to article 4(a) and 4(b). 
The Committee returned to the issue in General Recommendation 7 (1985), 
the preamble of which recalls its earlier general recommendation and complaint concerning legislation while noting with satisfaction that some States had included information on Article 4 cases; it further recalls the obligation to adopt immediate and positive measures in the chapeau of Article 4 and the due regard clause. The newer text added a point on ‘the preventive aspects of article 4 to deter racism and racial discrimination as well as activities aimed at their promotion or incitement,’ 
recommending that, inter alia, necessary steps be taken with a view to ‘satisfying the mandatory requirements of that article.’ 
 

General Recommendation 15 (1993), 
 provides the lengthiest analysis of the exigencies of the article, coupled with an explanatory justification. The recommendation reads the travaux of the Convention to the effect that the drafters regarded article 4 as central to the struggle against racial discrimination in view of ‘a widespread fear of the revival of authoritarian ideologies’.
 Further, organized violence based on ethnic origin and the political exploitation of ethnic differences have only enhanced the relevance of Article 4.
 The description of the article as ‘central’ and ‘crucial’ in the struggle against racial discrimination was preferred to its description as the ‘key article’, possibly because this might give rise to misunderstanding concerning the force of other articles 
 The ‘mandatory character’ of the article is recalled, and its implementation requires not only the enactment of appropriate legislation but the effective enforcement of such.
 

The provisions of article 4(a) are analytically broken down into four penalizable categories: 
 ‘(i) dissemination of ideas based upon racial superiority or hatred; (ii) incitement to racial hatred; (iii) acts of violence against any race or group of persons of another colour or ethnic origin; and (iv) incitement to such acts.’ 
 It may be noted that this structure departs from the literal wording of 4(a) which does not refer to incitement to racial hatred but to incitement to racial discrimination. On the other hand, the chapeau of the article couples ‘racial hatred and discrimination’ and then refers to the undertaking to adopt measures to eradicate all incitement to ‘such discrimination’ - which could conceivably be read to include both hatred and discrimination. The longest paragraph in the recommendation strenuously defends the proposition that the prohibition of ideas based on racial superiority or hatred is compatible with freedom of expression, 
 praying in aid the text of Article 4 as such, Articles 19 and 29.2. of the Universal Declaration of Human Rights, 
and Article 20 of the ICCPR. The recommendation also comments on Article 4(b) in light of State claims that it is inappropriate to declare an organization illegal ‘before its members have promoted or incited racial discrimination’, responding that the paragraph ‘places a greater burden upon such States to be vigilant in proceeding against such organizations at the earliest moment.’ 
 One commentator describes General Recommendation 15 as the ‘most strident’ in its calls for the protection of ethnic groups from racist speech and notes the lack of explicit reference to the ‘due regard’ clause compared with earlier recommendations.

Thus, in the field of speech, the language of Article 4 encompasses condemnation of propaganda for ideas of racial superiority as well as justification or promotion of racial hatred, and centres in 4(a) on the concepts of dissemination and incitement. CERD also has an extensive practice through its concluding observations. On dissemination, the recommendations on which are normally linked with recommendations on Article 4 as a whole, including 4(b) on the prohibition of racist organizations, the Committee frequently recalls General Recommendation 15, affirming its compatibility thesis, recommends remedying the absence of laws against dissemination of racist propaganda, and addresses questions as to the scope of national legislation – for example by intimating concern on legal provisions concerning ‘dissemination’ that confine the prohibition to dissemination among the public.
CERD also draws into its general discourse on Article 4 cases where racial groups are subject to targeting, stigmatization, stereotyping or racial profiling. On incitement, the Committee typically recommends remedying gaps in legislation, preferring specific legislation on this issue, and notes the absence or limitation in the number of cases alleging incitement in the face of significant numbers of allegations. It also reminds States of obligations to prohibit all organizations including mass media which promote and incite racial discrimination, and also generally welcomes changes in penal law that recognise the serious nature of incitement to racial discrimination. In one instance, CERD recommended that consideration be given to extending the crime of incitement to cover offences motivated by religious hatred against immigrant communities. 
 The Committee also recommends the introduction of provisions designating racist motivations in crime as aggravating circumstances, and has linked this with religious hatred as an aggravating circumstance in recent concluding observations.
 Beyond this range of practice, CERD has pointed in its ‘early warning’ procedure 
 and in key decisions to the critical contribution of hate speech to racial violence, and even to genocide.

Further interpretative questions may be asked on how strict is the requirement to declare as an offence the dissemination of racist ideas in terms of the conventions of criminal law relating to the mental element in crime. A CERD study of 1983 stated baldly that ‘the mere act of dissemination is penalized, despite lack of intention to commit an offence and irrespective of the consequences of the dissemination’. 
 Such a stance approaches the domain of strict or absolute liability, and the total absence of culpability elements beyond the act of dissemination would do violence to basic principles of criminal liability in many if not most jurisdictions. 
 On the definition of incitement in Article 4(a), the same paper concluded that ‘what is penalized … is the mere act of incitement, without reference to any intention on the part of the offender or the result of such incitement, if any.’ 
Whatever comment might be made concerning a causal link between ‘dissemination’ of a racist tract and awareness of criminality, 
 the element of striving to bring about a particular result is commonly built into the notion of incitement, whether or not the desired result is achieved. While the Committee has in a recent instance urged a State party to consider relaxing the strict requirement of intent in incitement to racial discrimination,
 it is not unreasonable to read the Convention to the effect that the local application of these provisions will be embedded in criminal law principles. The obligations under the article may therefore be understood as obligations respecting the division of responsibility between States parties and the Committee.
 Another way of phrasing the distinction is to recall the notion of the margin of appreciation and the non-self-executing nature of Article 4; the margin for State party application of the Convention would cover the actus reus and mens rea for the offence and the appropriate penalty.

In the context of ICERD as a whole, other interpretative questions concerning Article 4 include its relationship to Article 2(1)(d) whereby each State party ‘shall prohibit and bring to an end, by all appropriate means, including legislation as required by circumstances, racial discrimination by any persons, group or organization’. Suggestions of a ‘softer’ approach deriving from this provision have been met with insistence by CERD that Article 4 functioned as a lex specialis in relation to Article 2 and must prevail.
 The requirement of banning racist organizations in line with Article 4(b) has produced many exchanges between the Committee and States parties. If the reluctance of some States to ban racist groups has not significantly abated, neither has the Committee’s resolve in continuing to press for such action to be taken.

Freedom of expression and hate speech in ICERD: reading the relationship

On the relationship between Article 4 and the freedoms of Article 5 in light of the ‘due regard’ clause, the 1983 CERD study 
 made the observation that:

Another factor hindering the full application of article 4 … is the interpretation that implementation of the article might impair or jeopardize freedom of opinion and expression and freedom of … assembly and association. This is the extreme position. Midway lies the proposition that a ‘balance’ has to be struck between article 4(a) and freedom of speech, and between article 4(b) and freedom of expression. The weight of opinion inclines to the view that the rights of free speech and of free association are not absolute, but subject to limitations.

It is instructive to note that ‘the extreme position’ in this reading is that which allows the least intrusion into freedom of expression, etc. The paragraph can ostensibly be read to support the middle position: that of striking a balance between the freedoms and the proscriptions, though Banton reads the study as defending the view that ‘States may not invoke the protection of civil rights as a reason to avoid implementation of the Convention.’ 
 A study by Partsch, a former member of the Committee, outlined three different views on the effect of the ‘due regard’ clause, the first being that States are not authorized to take action that would impair the ‘freedoms’, the second being that a balance must be struck between the freedoms and the duties under the Convention, and the third being the above-cited reading ascribed to the CERD study by Banton.
 It is not however clear that the practice can be reduced to simple categories including the emollient metaphor of ‘balancing’ rights and restrictions; 
 there is also the element of the Committee responding to situations under review through a form of situation or context-dependent interpretation, and interpretations that respect the differing responsibilities of States parties and the Committee.
 In some cases, the statement of freedom of expression has been uppermost in the Committee’s observations. Thus, the Committee has reminded a State party of the ‘obligation to respect the right to freedom of opinion and expression when implementing Article 4’, 
 and recommended another that it ‘guarantee respect for the freedoms of expression and association in its implementation of Article 4 (a) and (b)’.
In other cases, CERD addressed the situation with a different emphasis, expressing concern at impending litigation challenging the prohibition of hate speech as a violation of freedom of expression, 
or taking note of the State party’s recognition that freedom of expression and opinion is not an absolute right.
  

While it is true that ‘the compatibility thesis’ adumbrated in General Recommendation 15 and frequently reiterated by CERD can be taken as a reasonable summary of Committee practice,
 this does not imply lack of continuing attention to the exigencies of the due regard clause, though the Committee reads the clause according to its own lights. The decision of the Committee in the Jewish Community case captures the style of much current practice.
 In this case, which concerned public anti-Jewish statements by a leader of the ‘Bootboys’, the Committee took the opportunity to clarify some points, observing initially that while ‘the content of the speech is objectively absurd, the lack of logic of particular remarks is not relevant to the assessment of whether or not they violate Article 4.’ 
 On the ‘due regard’ clause, it noted that ‘the principle of freedom of speech has been afforded a lower level of protection in cases of racist and hate speech dealt with by other international bodies, and … general recommendation 15 clearly states that the prohibition of all ideas based on racial superiority or hatred is compatible with the right of freedom of opinion and expression.’ 
 Further, the Committee noted that 

the ‘due regard’ clause relates generally to all principles embodied in the Universal Declaration of Human Rights, not only freedom of speech. Thus, to give the right to freedom of speech a more limited role in the context of Article 4 does not deprive the ‘due regard’ clause of significant meaning, all the more so since all international instruments that guarantee freedom of expression provide for the possibility, under certain circumstances, of limiting the exercise of this right.

The role of the freedoms is thus reduced in the racist context through an extrapolation from the texts of international law which restrict their exercise, including the text of the UDHR. While the Committee finds meaning and utility in the due regard clause, the invocation of the UDHR in its fullness and not only in relation to freedom of expression tilts the argument towards greater permissibility of restrictions on hate speech in the racist context. Although the invocation of the UDHR in Article 4 is explicit, it may be suggested that, as elsewhere in CERD practice, the full extent of any restriction can only be gauged through accounting for the proscriptions in the text measured against wider international standards and practice.
 The Convention is a living instrument to be interpreted in the light of contemporary circumstances, so that the manner in which it is read will be responsive to changes in the currents of opinion in the wider world of human rights which impinge on racist speech.
 

Tentative Conclusions: defamation of religions and the Convention on Racial Discrimination

‘Let your speech be better than silence, or be silent’ (Dionysius of Halicarnassus)
Human Rights Council resolution 7/19 
 is the latest in a line of pronouncements on the subject of defamation of religions by the UN General Assembly, the former Commission on Human Rights and the Council, as well as by special rapporteurs, conferences of States, etc., many of which are recalled in its preamble, along with instruments including the UN Declaration on the Elimination of Religious Intolerance. The resolution is headed ‘Combating defamation of religions’. No definition of the phrase is attempted, but the text puts forward examples relevant to our understanding of the phenomena – perhaps falling short of a ‘stipulative’ definition. The facets of defamation of religions include negative stereotyping of religions, their adherents and sacred persons, the identification of Islam with terrorism and the profiling of Muslims after 11 September 2001, laws controlling and stigmatizing Muslim minorities, and attacks on businesses, cultural centres and places of worship. The resolution urges State action to prohibit ‘the dissemination … of racist and xenophobic ideas and material aimed at any religion or its followers that constitute incitement to racial and religious hatred, hostility and violence,’ 
and provide protection against ‘acts of hatred, discrimination, intimidation and coercion resulting from the defamation of any religion’, 
as well as taking measures to promote tolerance, etc. On the relation between ‘defamation’ and freedom of expression, the resolution takes a robust stance: ‘respect of religions and protection from contempt is en essential element conducive for the exercise by all of the right to freedom of expression’, 
emphasising the limitations on the freedom in international human rights law. Inter alia, the resolution also recalls CERD General Recommendation 15, declaring it to be ‘equally applicable to the question of incitement of religious hatred.’ 
Islam and Muslims are the only named religion and community in the resolution, though the scope of the resolution is ostensibly wider. ‘Religion’ is not defined.

Racial and religious discrimination

If the resolution is focused on religion, ICERD is focused on racial discrimination. The caution of CERD against overstepping a boundary has been noted, particularly in the P.S.N. and A.W.R.A.C. cases, though CERD has also taken a wider view particularly in its concluding observations and will continue to do so. It is not always possible or appropriate to draw sharp distinctions between racial discrimination and discrimination on grounds of religion: as a former Special Rapporteur on Religious Intolerance put it, ‘religion shares something of the definition of ethnicity, just as ethnicity is basic to religious identity’.
 For many communities addressed by CERD, there are no clear lines between culture or tradition and religion, and efforts to separate out culture from religion could result in grafting a ‘structure’ on to a community which is artificial and inadequately responsive to community self-perception. Further, since the bases of racism may be ethnic and cultural hostility as much as ‘race’ or colour, the norms and spiritual practices integral to group identity are likely to be subjected to the same discrimination as other facets of culture. The caution reflected in some CERD practice is perhaps understandable in light of the limited mandate of the Committee, the product of institutional design, bearing in mind the observation cited in both the last mentioned cases that the travaux préparatoires of the Convention 

reveal that the … General Assembly rejected the proposal to include racial discrimination and religious intolerance in a single instrument, and decided in the ICERD to focus exclusively on racial discrimination.
 It is unquestionable therefore that discrimination based exclusively on religious grounds was not intended to fall within the purview of the Convention.

The further question arises, beyond the race discrimination mandate in ICERD, as to whether the exigencies of proscribing religious discrimination are equal to the exigencies of proscribing racial discrimination. This appears to be the case even if we only take into account the intrinsic inter-relationships of race, ethnicity and religion, and the evidence from the standards of international law. Many instruments link racial with religious and other grounds of discrimination, and both are included for example in the Genocide Convention which defines the crime as acts committed ‘with intent to destroy, in whole or in part, a national, ethnical, racial or religious group, as such.’
 It is not an adequate distinction to say that race and other inheritances are ‘natural’ whilst religion is a choice. 
 Religion can be a belief system, an identity, a way of life; only in some cases is it the product of deliberate choice:
 the voluntarist paradigm does not always fit the material of everyday life. 

 On hate speech protection in ICERD

The phenomena outlined in the defamation resolution include actions which are more aggressive than ‘defamation’ in the commonly understood sense of a civil law ‘tort’ 
defined as inaccurate statements, written or oral, which damage a person’s reputation. The description of hostile acts in the resolution appears different from any simple notion of defamation, but aligns with the language of ICERD and includes it. Dissemination, incitement, stereotyping, profiling, stigmatization, and legitimation of discrimination, are all included. And, while other elements such as contempt are found infrequently in the observations of CERD,
 the Committee has not picked its way through a full vocabulary of hate speech and ‘normal’ speech. It should also be recalled that ICERD prohibits ‘dissemination of ideas based on racial superiority or hatred’ which could be interpreted to go as far as the resolution in terms of what is to be condemned. The principal difference from CERD practice is the description of an object of protection in the resolution as the religion and not simply the community or the minority communities and individuals ‘representing’ those communities,
 which are the staple concerns of CERD.  What is protected by ICERD is the group, usually a vulnerable group, rather than norms or practices. CERD recognises the distinction between the norms and the community as such; if it did not, a critical account of the practices of a certain group would not be possible without a critique of the group that harbours them. If CERD maintains this stance in terms of critique, it should be constrained to make an equivalent distinction in the context of protection. 

Nonetheless, the distinction between addressing the community and addressing its practices can be a fine one – by analogy with the field of protection of languages, there is a thin line between protection of the language and protection of language-speakers.
 Attacks on group customs and traditions expressed in vicious language can seriously damage the self-esteem of groups and represent an attempt to silence them. Incitement to racial or religious hatred can incorporate demeaning accounts of cultural practices and beliefs, ranking them as inferior to those of the racists. The context of speech and the meanings distilled from it represent another factor, sensitivity to which is not inconsistent with adherence to general norms. Context may include for example, in terms of the 2007 criteria for its early warning procedure, ‘the ‘presence of a pattern of escalating racial hatred and violence, or racist propaganda or appeals to racial intolerance by persons, groups or organizations, notably by elected or other State officials’, as a factor to be assessed along with others ‘in light of the gravity and scale of the situation’.
 ICERD centres on protection of the individual and collective ability of human beings to sustain the codes and beliefs they regard as integral to their identity. Insofar as the Convention tilts to a pro-minority stance, there are good reasons within its ethos for doing so.

Those who would argue in favour of using ICERD as a model for combating defamation of religions should bear in mind that, even allowing for the penumbra of uncertainty on race/religion intersectionality, many elements in the concept of defamation of religions are already accounted for in CERD practice and that the practice is capable of further development through stretching of interpretative boundaries. As observed, ICERD goes beyond the notion of incitement to hatred and discrimination 
and mandates the penalization of dissemination of ideas. This is a draconian posture in the field of international human rights, almost approaching realization of the dictum of Wendell Holmes that ‘every idea is an incitement’. ICERD’s stern approach to the banning of racist organizations and the criminalization of assistance to racist activities, are also noteworthy. Article 4 is cast in strongly preventive or pro-active mode. The rationale may be understood by reflecting on such phenomena as the discourses of dehumanisation that are characteristic elements of genocidal processes, or, less dramatically, on the climate of oppression that can flourish if unchecked against vulnerable minorities through normalization or banalization of discourses of racial inferiority and superiority. Vulnerable groups well appreciate that the lines between thought, public discourse and oppressive action can be very thin. Debate and critique, including scientific critique,
 satire, etc., are not generally understood as being within the prohibitions of Article 4,
 and ‘technical’ questions such as the details of the appropriate criminal law standards to be applied to dissemination and incitement, including the definition of those terms, are not fully resolved. It may also be argued in the defamation context that use of the criminal law is not always the best way forward. Article 7 of the Convention with its focus on anti-racist education tends to be neglected in appraisals of how the Convention addresses hate speech. There is still a major role for education in combating racism, as well as utilisation of other branches of law besides the criminal law. To the extent that education has been stressed to a lesser degree in CERD practice than prevention of hate speech, it is time to reinstate it with full force. The CERD ethos of promoting dialogue – inter and intra-religious, 
inter-cultural,
 between governments and ethnic or indigenous groups,
 and governments and religious groups 
- is also worthy of emulation in the delicate context of defamation of religions. 

Patrick Thornberry,

15.09.2008.
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