Contribution
to the preparation of the report on Exercise of Freedom of Expression, Association and Peaceful Assembly by judges and prosecutors
1. Please provide detailed information on the constitutional, legislative and regulatory provisions on the exercise of the right to freedom of expression, the right to freedom of association, the right to peaceful assembly and the political rights of judges and prosecutors. Do these provisions expressly cover the exercise of the rights online, for instance through digital technologies such as the Internet and social media?

There is a particular part of the Constitution of the Republic Serbia
 (second part) that refers to human and minority rights and freedoms. The Constitution guarantees freedom of thought and expression freedom of assembly and freedom of association
. The provisions in Art. 152 and 163, of the Constitution, proscribe political activities by Judges, Public Prosecutors, and Deputy Public Prosecutors. Political activities by Judges and Prosecutors are incompatible with the Judge’s, Public Prosecutor’s, and Deputy Public Prosecutor’s office.
The Law on Judges
 regulates the independence of Judges. Article 1 of the Law on Judges sets forth that a judge is independent in proceeding and arriving at verdict and that a judge shall proceed and adjudicate pursuant to Constitution, laws and other general acts, confirmed international contracts, and generally accepted rules of international law.

The provisions in Article 3, of the Law on Judges, set forth that a judge is obliged to maintain confidence in their own independence and impartiality in every situation. A judge is obliged to conduct proceedings impartially according to their conscience, in accordance with their own assessment of facts and the interpretation of law, along with securing fair trial, and respecting procedural rights of the parties guaranteed by the Constitution, the law, and international acts. Services, affairs, and procedures incompatible with the duties of a judge are determined by the law. The judges are obliged to comply with the Code of Ethics
  in every situation, which is brought by the High Court Council. All state authorities and state officials are obliged, in their own proceeding and conduct, to maintain confidence in independence and impartiality of the judges and the courts.
The right of association is regulated by Article 7, of the Law on Judges. The judges have a right of associating in professional associations with a view to protecting their interests and maintaining independence and autonomy in their work. The right of professional association includes participation in activities of professional associations in the course of working hours, if this is not disrupting the work of the court.

Article 30, of the Law on Judges, sets forth that a judge may not at the same time be performing the functions in institutions which are passing regulations and the executive power authorities, public services and autonomous provincial authorities, and local self-government units. A judge may neither be a member of a political party nor engage in political activities otherwise, they may not perform any public or private paid job, nor provide legal services, nor give legal advice at compensation. Exceptionally, a judge may be a member of management bodies of the institutions competent for training of the judiciary, pursuant to decision of the High Court Council, in accordance with a special law. Other services, jobs, and procedures are also incompatible with the judicial office, which are contrary to dignity and independence of the judges or damaging to the reputation of the court. The High Court Council decides which procedures are contrary to dignity and independence of the judges and damaging to the reputation of the court, pursuant to Code of Ethics. A judge may, outside of working hours and without special approval, be engaged in teaching and scientific activity at compensation. In cases determined by the law, a judge may, during working hours, perform teaching and scientific activity in an institution competent for training of the judiciary. A judge may, within the working hours and as approved by the Presiding Judge of the Court, participate in the work of professional bodies formed in accordance with special regulations and working groups for drafting laws and other acts.

The Law on Public Prosecution
, in Article 53, prescribes the right of association of Public Prosecutors and Deputy Public Prosecutors in professional associations with a view to protecting their interests and maintaining independence in the work of public prosecutors offices. Provisions in Article 49, of the Law on Public Prosecution, proscribe political activities of public prosecutors and deputy public prosecutors i.e. set forth that public prosecutors and deputy public prosecutors may neither be members of political parties, nor engage in political activities otherwise.

The Public Prosecutors and Deputy Public Prosecutors Code of Ethics
, in Article 1, which refers to independence, sets forth the obligation of prosecutors to refrain from expressing political opinions and public addresses of political character (except in cases when participating in discussions concerning the work of the Public Prosecutor’s Office directly), from attending political gatherings, or from participating in political campaigns in any way. Article 5, of the Public Prosecutors and Deputy Public Prosecutors Code of Ethics, which  regulates professionalism, sets forth that public prosecutors and deputy public prosecutors may not express their political affiliation, which leads to doubts about their independence and impartiality.

2. Please provide information on cases where judges and prosecutors in your country were subject to legal or disciplinary proceedings for an alleged breach of their obligations and duties in the exercise of their fundamental freedoms, both offline and online. Please also provide information on cases where judges or prosecutors have been subject to threats, pressure, interference or reprisal in connection with, or as a result to the exercise of their fundamental freedoms.

The Law on Judges, in Article 90, prescribes the disciplinary violations: injury of the principle of impartiality; a judge’s failure to seek exemption in cases in which there is reason for exemption or exclusion foreseen by the law; undue delay in arriving at verdict; working on cases in an order which unduly deviates from the order in which they were received; undue failure to schedule hearings or proceedings; frequent ardiness when it comes to scheduled hearings or proceedings; undue protracting of proceedings; undue failure to notify the Presiding Judge of cases with prolonged proceedings; obvious incorrect treatment of parties to the court proceedings and employees of the court; violation of working hours; accepting gifts contrary to regulations on conflict of interest; judges pursuing inappropriate relationships with parties or their legal counsels in the proceedings which they conduct; commenting court verdicts, proceedings or cases in media in a way contrary to the  Law on Court  Rules of Procedure; performing activities which are identified by law to be incompatible with judicial office; undue non-attendance of mandatory training programs; delivery of incomplete or incorrect data which are significant for the High Court Council’s work and decision-making; undue change of the annual schedule of judicial affairs in the court and injury of the principle of random selection of judges contrary to the law; violation of provisions of the Code of Ethics to a  larger extent.

Serious disciplinary violation exists if committing disciplinary violation resulted in a serious disruption in exercising judicial power or performing judicial tasks in the court or in a serious damage to the reputation and public confidence in the judiciary, and in particular when cases have reached time limit set by statute of limitations due to the judges unconscientious work, and if considerable  damage to property of a party to the proceedings has occurred, as well as in the case repeated disciplinary violation.

Repeated disciplinary violation means a three-time violation committed by a respective judge has been duly established as that particular judge’s responsibility.

According to information available tothe State Prosecutors Council, none of the disciplinary proceedings were conducted, nor any other legal procedure against a public prosecutor or deputy public prosecutor because of alleged violations of their obligations and duties in exercising basic freedoms online or offline.

The High Court Council, whenever it deems it necessary, issues press releases in cases when it considers that there is pressure applied on the work of the judges and courts by state officials and other entities or media. The press releases are published on the internet page of the High Court Council and delivered to media.

3. Please provide information on whether, and to what extent the exercise of the fundamental freedoms referred to above has been regulated in codes of judicial ethics or professional conduct developed by professional associations of judges and prosecutors in your country. Do these codes expressly include provisions concerning the exercise of these rights through the use of digital technologies?

The High Court Council brought a Code of Ethics which establishes ethical principles and rules of conduct for the judges, which they must adhere to with a view to maintaining and improving dignity and reputation of judges and the judiciary, as well as the Code of Ethics for the members of the High Court Council
 which establishes ethical principles and rules of conduct which the members of the High Court Council are obliged to comply with.

The representative Association of Public Prosecutors and Deputy Public Prosecutors of Serbia, gathering about 75% of all holders of judiciary offices in the Republic of Serbia, has Code of Ethics which does not prescribe freedom of expression and assembly. This Code does not contain provisions referring to exercising rights using digital technology.

4. What kind of restrictions (constitutional, legal or regulatory) can be found in your legal system to the exercise of these freedoms? What is the rationale for these restrictions? Do these restrictions apply both offline and online? And if not, are there particular restrictions on the exercise of these rights through the use of digital technologies?

Please see the answer to Question number 1. There is no difference between online and offline activity.

5. Please elaborate on the nature of restrictions specifically applicable to the exercise of fundamental freedoms by judges and prosecutors. In particular:

- Are these restrictions dependent on the position and matters over which the particular judge/prosecutor has jurisdiction?

- Should the venue or capacity in which these opinions are given be taken into account (for instance, whether or not they were exercising or could be understood to be exercising their official duties)?

- Should the purpose of such opinions or demonstrations be taken into account?

- To what extent, if at all, is the context – such as democratic crisis, a breakdown of constitutional order or a reform of the judicial system- relevant when evaluating the applicability of these restrictions?

Described restrictions are not contingent on the position and indebtedness of a particular   judge or prosecutor. In the application of the described restrictions it is not necessary to take into account the position and the capacity in which the opinions are given. The context is not of importance for the application of restrictions.
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