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Dear EMRIP Col leagues

This submission from the Kaurareg Aborig inal Land Trust is endorsed by our Kaurareg headman,

our elders and leaders of Kaurareg Aborigina l f i rst nat ion peoples. It is presented to the EMRIP

panel as Kaurareg’s contr ibut ion to EMRIP’s 2018 study on free pr ior and informed consent (FPIC).

Our submiss ion addresses se lected parts of the concept note’s report out l ine to which we added

key principles of Kergne rule-of- lore for emphasis, a longs ide Austral ia ’ s ru le-of- law pr inciples of

procedural fa irness and consultat ion in good fa ith. We have taken this l iberty s ince, in our view,

both sets of pr inciples leg it imate ly inform the FPIC study. Both are recognized by Austral ia.

In that regard our submission addresses the pecul iar situat ion where consent is constant ly sought

by Austra l ia to va l idate its pr ior decis ion to integrate colonized dependent populat ions, cont inua l ly

resident on their own non-sel f-governing terr itory. That decis ion by Austra l ia was made without

our knowledge, without our free pr ior and informed consent .

While it is c lear that Kaurareg is an administered populat ion, we are fi rst a nat ion of peoples who

inhabit our non-sel f-governing terr itory se ized by the Bri t ish Crown in an act of colonizat ion.

We appreciate this opportunity to respond to the EMRIP study and note we are si lent on certain

parts of the study where we do not possess suff ic ient expert ise. With respect , we thank EMRIP.

Yours fai thful ly

…………………………… ……………………………… …………………………………………

Will ie Wigness Harry Seriat Allen G Reid

Committee Chair Committee Secretary Chief Administ rat ive Officer
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INTRODUCTION

1. Two domains of authority underp inning free prior and informed consent (FPIC)

1.1. Kaurareg peoples observe two domains of authori ty. Both 24/7. Both in rea l t ime.

1.2. In the first domain, Kaurareg observe its ancient rule-of- lore known as Kergne. Kergne is

an act ive and l iving lore embodying the cultural mores customs and tradit ions pract iced cont inua l ly

despite colonizat ion. These pract ices are va l idated by archaeologists and anthropologists.

1.3. In the second domain, Kaurareg observes Austral ia ’s rule-of- law. Austral ia ’s rule-of- law

has been imposed on Kaurareg since the date their lands and seas were annexed to the Colony of

Queensland under the Brit ish Crown.

1.4. We note that Kergne rule-of- lore cont inues to surv ive c la ims of sovereignty by the Brit ish

Crown over our terr i tory (hereinafter, the Kaurareg archipe lago), and that Kaurareg continue to

occupy non-se lf-governing terr itory despite two forced-removals from their lands and seas.

1.5. The pract ice of Kergne rule-of- lore cont inues undi luted despite the relent less and corrosive

implementat ion of Austral ia ’ s rule-of- law after the decis ion for “ integrat ion with an independent

State”. A decis ion by Austra l ia that Kaurareg had no knowledge of, nor exerc ised FPIC for it .

2. Our nat ive understanding of FPIC

2.1. While Kaurareg has genera l understanding of the Engl ish language, despite Engl ish be ing

a third and sometimes fourth language spoken on a dai ly bas is , the words “free” “prior” “ informed”

and “consent” have suff ic ient meaning to basical ly understand how they are used.

2.2. While Kaurareg do not have comparable language words for FPIC, their closest language

words to FPIC provides them with a clear understanding of the ir importance to bas ic human r ights,

especia l ly the ina l ienable r ight for sel f-determinat ion.

2.3. Therefore, with respect to EMRIP and this FPIC study, an on the basis that “free” “prior”

and “informed” reflect Kergne norms, Kaurareg wil l focus on the word “consent”. Its etymology

is found circa 11 t h-13 t h centur ies from the cognate languages of French, Lat in, and middle-Engl ish.

2.4. We find the meaning of consent to inc lude “the voluntary acquiescence to the proposal of

another; the act or result of reaching an accord; a concurrence of minds; actual wi l l ingness that

an act or an infr ingement of an interest sha l l occur 1.”

1 Sourced from http://legal-dictionary.thefreedictionary.com/ on 18 February 2018.
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2.5. We also find the key word for FPIC is “acquiescence”, a word meaning “conduct recogniz ing

the existence of a transact ion and intended to permit the transact ion to be carr ied into effect; a

taci t agreement; consent inferred from si lence.” 1

2.6. And when we dig deeper we see that in consent “there must be a choice between resistance

and acquiescence. I f a subjugated people resist to the point where addit ional res istance would

be fut i le or unt i l their resistance is forc ib ly overcome, submission thereafter is not consent .” 1

2.7. Digging yet deeper into the meaning of consent , we find there is a vita l component of the

comprehension-process which leads to “acquiescence”. That vita l component is “assent” which is

pr imari ly an act of understanding, obviously a key to “acquiescence” and the giv ing of consent .

2.8. So on the bas is of the broadest spectrum of FPIC meanings, applying to colonized and

dependent peoples, we note the many ways where the Sett ler State, Austral ia str ives to gain the

consent of nat ives. Those many ways cont inue unabated, despite the absence of our assent.

2.9. Furthermore, we part icular ly note the bui lt -to-des ign-pol ic ies whose archi tecture “obtains”

our consent by stealth, whether we are si lent or we res ist. Our cultural norms and our humanity

are weaponized against us, forc ing us to consent to Austral ia ’ s decis ion of integrat ion.

2.10. And fina l ly, we note the meaning of free prior and informed consent is not d i ff icu lt to grasp.

It is not rocket science. We hope then that what looks l ike FPIC, on closer examinat ion of ground-

zero-experiences we suffer 24/7, is exposed as forced submissions of a subjugated populat ion.

3. Our nat ive experience of FPIC

3.1. Kaurareg Aboriginal peoples l ive 24/7 in pol icy environments establ ished at least since 1960

by successive governments of the Sett ler State, Austra l ia . We descr ibe these pol icy environments

as engineered to support our “ integrat ion with an independent State”.

3.2. We understand that “integrat ion with an independent State” is a UN decolonizat ion term

for a legi t imate form of se lf-government, agreed to by the UN General Assembly in res. 1541 (XV)

1960. We understand it appl ies to nat ive populat ions l iv ing on non-se l f-governing terr itory.

3.3. We know that Kaurareg were denied the ir r ight to exerc ise FPIC, i tsel f a pre-requis ite for

the ina l ienable r ight of se l f-determining one’s future. Kaurareg were denied the inal ienable r ight

to sel f-determine the ir future because the Sett ler State, Austra l ia decided it for them.

3.4. Since that decis ion the Sett ler State, Austra l ia set about changing i ts Const itut ion in 1967,

amending its pol icy environment to ga in consent from native populat ions it administered, who had

increas ingly become discomforted about their colonized and dependent si tuat ion.
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3.5. Nat ive populat ions in the Sett ler State, Austral ia are subjugated peoples whose 24/7 l i fe

experience is not unl ike hardships of g lobal South populat ions. But this is not their choice. Living

without decis ion making control on their own non-sel f-governing terr i tory is not the ir choice.

3.6. With lands and seas taken from them, depriv ing them of an economic base in the world of

commodif icat ion, resistance is eroded by pol ic ies weaponised against fami l ies and communit ies.

The vio lat ion of human rights through forced integrat ion is exposed in Austral ia ’s co lonia l history.

3.7. We note in this regard that true expressions of FPIC in a forced-integrat ion environment

have been di luted by pol ic ies that manage our populat ions, by re lent less measures not appl ied to

non-nat ives, and by mass ive waste of publ ic funding. Al l deny us the true express ion of FPIC.

3.8. As noted in item 2.6. “…submission thereafter is not consent…” and is so true for Kaurareg.

FPIC is no longer vis ib le in colonized and dependent populat ions when the substant ia l might and

wil l of the Sett ler State, Austra l ia is bent toward forcing the ir consent.

3.9. When Kaurareg are forced against their wi l l a Kergne truism appl ies and that is a return to

the start-point where control or d irect ion was lost. That start, for colonized and dependent nat ive

populat ions, is to return to ci rca 1945 when FPIC became a missed self-determinat ion opportunity.

3.10. Circa 1945, to UN General Assembly res. 66 (1) 14 December 1946, we find Member States

report ing on terr itor ies descr ibed as non-se l f-governing after the UN Secretary General requested

Members to ident i fy non-sel f-governing terr i tor ies under their administ rat ive control .

3.11. We know Austral ia ident i f ied Papua “non-sel f-governing terr itory” under its administ rat ive

contro l, for the purposes of Chapter XI of the United Nat ions Charter. Despite Abor igina l peoples

and Torres Strait Is landers adequate ly f i t t ing the descr ipt ion, Austral ia did not ident i fy them.

3.12. Circa 1945 Art ic le 73 of the UN Charter 2 guided Members to report on terr itor ies, but further

opportunit ies for nat ives to be ident if ied came with changes to Austral ia ’s Const itut ion through

the 1967 Referendum, and the decis ion by the High Court on terra nul l ius in 1992 for Mabo.

3.13. However, in the lead up to the histor ic 1967 Referendum, we did not see nat ion-wide assent

about FPIC amongst nat ive populat ions. But we did see Austral ia behave as i f i t i s subject to the

report ing guide l ines, where decolonizat ion was the rea l reason for const itut ional change.

2 For clarity, Article 73 of the United Nations Charter is found at Appendix 1 at the end of this submission.
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3.14. Twenty-f ive years later at the histor ic High Court decis ion on Mabo and enactment of nat ive

t it le leg is lat ion, despi te another opportunity FPIC again did not enjoy nat ion-wide assent amongst

nat ives. Sadly, another opportuni ty was lost when native t i t le legis lat ion replaced terra nul l ius.

3.15. We find Kaurareg were denied assent and FPIC through integrat ion pol ic ies of the Sett ler

State, Austral ia . We consider these denia ls point to the conclusion that the forced-integrat ion of

Kaurareg is not based on FPIC, and consent without assent as its prerequis ite , is submiss ion.

3.16. For al l these reasons and more Kaurareg view this FPIC study as a means to disclose to the

wor ld, Austral ia ’s decis ion to integrate colonized and dependent nat ives under i ts administrat ive

contro l, who continue to suffer ongoing dispossession and disadvantage caused by integrat ion.

3.17. Kaurareg turn now to the out l ine of the report conta ined in the (EMRIP) concept note.
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KAURAREG RESPONSES TO THE REPORT OUTLINE OF THE EMRIP CONCEPT NOTE ON FPIC

Short overview of d i fferent approaches to FPIC

1. Considerat ion of the main human rights re lated jur isprudence on free, pr ior and informed

consent, includ ing di f ferences in terminology

1.1. Kaurareg are not equipped to mainta in knowledge of the latest iterat ions of human r ights

jur isprudence, but concur with observat ions by the Inter-American Commiss ion on Human Rights

(IACHR) that “…property r ights of ind igenous peoples are not defined exclus ively by ent it lements

within a state’s formal lega l reg ime, but also include that indigenous communal property that

ar ises from and is grounded in indigenous custom and tradit ion 3.”

1.2. Notwithstanding the jur isprudence expressed by the above research paper, and on the basis

that it approximates the views of nat ive people ’s r ights to manage their lands and seas, Kaurareg

are able and wil l ing to lend their ful l and total support to the IACHR observat ions.

1.3. However, Kaurareg points to page 14 of the same research paper where “…jurisprudence

also c lar i f ies that in ‘except iona l c ircumstances’ and where there is ‘compel l ing publ ic interest ’ ,

the State may seek access to and use of indigenous resources and the resources there in, includ ing

water resources.” Kaurareg also concurs with the view on page 14 that the “…State must show

that the intervent ion is ‘necessary’ and has been des igned to be the least restr ict ive from a human

rights perspect ive.”

1.4. In regard to this latter v iew from page 14 Kaurareg points out from direct experience, that

it has l i t t le fa ith in sub-nat ional governments who claim sovere ignty over Kaurareg’s lands and

seas, being brought to account by nat iona l governments who in turn are held responsib le under

internat ional law.

1.5. Kaurareg have found that with wide-spread low- level understanding and appreciat ion of the

two levels of domest ic governance in Austral ia, together with the ir complex intra-and-inter-twining

of pol ic ies and programs based on integrat ion of nat ive populat ions, to br ing nat ional and/or sub-

nat ional governments to account is most ly a fut i le exerc ise. This is because human and financia l

resources needed to prosecute our ina l ienable r ight to sel f-determinat ion are not readi ly avai lab le

to us.

1.6. Despi te our shortcomings, Kaurareg stands in support of other nat ive tr ibes in the Sett ler

State, Austral ia and around the wor ld who seek remedy from injury and harm, caused by forced-

integrat ion and acts of co lonizat ion they reject . We support the ir attempts to ga in knowledge for

matters they face, which are cr i t ical to exerc is ing FPIC, and support the ir oppos it ion against the

corros ive techniques of persuas ion employed by the State to gain their consent .

3 http://www.forestpeoples.org/sites/fpp/files/publication/2010/10/tfdfpicresearchpapercolchesterhi-res2.pdf (page 10)
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2. Explorat ion of di f ferent approaches to free, pr ior and informed consent , including in the

private sector, ins ide and outside the human rights framework

2.1. Kaurareg have found that private sector interests for resources located on nat ive t it le lands

and seas, over-r ide the interests of the tradi t ional owners of same lands and seas. We f ind that

nat ional and sub-nat ional leg is lat ion support pr ivate sector interests whi le the interests of nat ive

t it le owners are “weighted with the right of procedura l fa irness”. To the average nat ive, outcomes

of procedural fa irness in the courts appear clear ly “weighted” in favour of pr ivate sector interests

and biased against nat ive t i t le owners.

2.2. Kaurareg are aware that legal pr incip les such as “procedura l fa irness” and “negot iat ion in

good fa ith” to some extent in pract ice, act as useful counter-weights aga inst legis lat ive support

for pr ivate sector interests. Kaurareg are also aware of offshore market forces which affect , and

onshore market forces which shape, Austra l ia ’s ru le-of- law where market forces a ltogether prevai l

over Kergne rule-of- lore. Under the condit ions of forced-integrat ion noted earl ier , Kaurareg has

no skin in the game where nat ive trade is concerned. And whi le private sector interests do not

appear to be wi l l ing to change so as to permit the free expression of Kergne rule-of- lore in nat ive

trade, pr ivate sector interests wi l l cont inue to enjoy ongoing support of nat iona l and sub-nat iona l

legis la t ion.

2.3. Recent conversat ions about strategies to overcome the bias against Kergne rule-of- lore saw

opt ions of enter ing the market as nat ive traders in sustainable deve lopment projects, through

native trade act iv it ies that compete with act ivit ies of non-nat ive traders. These strategies include

showing the market that Kergne rule-of- lore is the defining force that shapes and pol ices nat ive

trade act ivi t ies. But since Kaurareg terr itory was taken from us, and despite the opportunit ies

that vis i ted us in the 1967 Referendum and Mabo decis ion, without our terr i tor ies with which to

generate economic act iv ity, Kaurareg and al l other nat ives under the administrat ive control and

management of the Sett ler State, Austral ia wi l l cont inue to suffer in the disadvantage gap created

by forced integrat ion without our FPIC.

2.4. Nat ive t it le has not he lped us to enter the market and is highly unl ikely to help us. Evidence

about that is found in amendments to nat ive t it le law since i ts enactment in 1992, watering down

the options for return of our lands and seas to our sovere ign control . We do not view changes to

nat ive t it le law as const itut ing sound jurisprudence. This is because we see devolut ions of nat ive

t it le law cal ibrat ing us to pol ic ies that force changes to our humanity, with in the constraints of

forced-integrat ion in a t ime period of less than sixty years at this date. While it has been al leged

that nat ives in Austral ia were regarded as fauna and flora before histor ic changes to Austra l ia ’s

Const itut ion, we regard as discr iminatory and racist the not ion that Aboriginal peoples and Torres

Stra it Is landers are l ikened to bonsai trees planted in a seed bed of forced-integrat ion and shaped

by rule-of- law pol ic ies.
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3. Explor ing various forms that free, pr ior and informed consent has taken

3.1. Kaurareg can only comment on the forms of FPIC it is, and has been, exposed to. In the

Sett ler State, Austral ia where the decis ion was made to integrate Abor igina l peoples and Torres

Stra it Is landers, the key object ive is to obta in our consent by overt and covert means. When we

examine these means, we find the pol icy language and programs of persuasion to gain our consent

are “wiped clean” of clues point ing back to Austral ia ’s decis ion to integrate us without our consent.

They are for the most part cunningly engineered so that our known cultural norms of s i lence are

interpreted by non-nat ive rules of debate and major ity votes, duly registered as our agreement.

Despi te our cultural norms of si lence being wel l -known to the socia l sc iences, where our si lence

indicates respect and/or d isagreement and/or matters of d iscomfort, our s i lence is turned against

us and used to indicate our consent.

3.2. For these reasons it is regarded as a point less exerc ise by Kaurareg, one based on personal

experience, to ident i fy posit ive forms of FPIC exercised by nat ives that are of benef it to nat ives.

Because there are so few of them they are not recorded in our history. But it would be useful to

point to the “Clos ing the Gap” report on disadvantage suffered by Abor igina l peoples and Torres

Stra it Is landers, announced recent ly by Austral ia ’s Pr ime Minister . The report has been descr ibed

by nat ional pr int-media (The Austra l ian) as a shame and ongoing disgrace, and worse st i l l as the

Prime Minister ’s annual statement of fa i lure. The report contains detai ls of the bi l l ions of dol lars

spent on “Closing the Gap” to reduce Indigenous disadvantage. Mass ive spending of publ ic funds

that has del ivered l i t t le in the way of outcomes.

3.3. A so-ca l led two-day “refresh” of the government commitment to c lose the gap, us ing hand-

picked nat ives before the Prime Minister de l ivered the annual 2018 Closing the Gap Report, was

descr ibed by Referendum Counci l Member Megan Davis as “The refresh is l ike putt ing l ipst ick on

a pig”. Many nat ives saw the refresh as a poorly d isguised art i f ice of FPIC, as evidence of fai led

pol ic ies ar is ing from Austral ia ’s decades-long decis ion for forced integrat ion. Nat ives a lso saw it

as a blatant disregard of the words by Referendum Counci l Co-Chair Mark Liebler “The cr it ical

thing is you’ve got to have more involvement on the part of Abor ig ina l and Torres Strai t Is lander

peoples in government thinking.”

3.4. But in regard to “government thinking” it is now known the orbit of government thinking is

restr icted to forced- integrat ion, and that any satel l i te of nat ive thinking and language within that

orb it that does not conform to integrat ion, is duly ejected from that orb it and exi led to the margins

of dispossess ion and disadvantage. For these reasons the forms free pr ior and informed consent

have taken in the Sett ler State, Austral ia are not acceptable to nat ives who are aware of the fact

they were denied FPIC and the right to sel f-determine their future. We point to i tem 2.6. , under

the heading Our nat ive understanding of FPIC, where forced submission is the offspr ing of forced

integrat ion. Submiss ion is not, nor can it ever be, free prior and informed consent .
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Rights holders and scope of the right to free, pr ior and informed consent

1. Considerat ion of whether communit ies other than indigenous peoples enjoy the right to

free, pr ior and informed consent

1.1. Kaurareg hold the view the lega l pr inc iple of “procedural fa irness” can and should apply to

before and after the decis ion by the State on matters impact ing nat ives, such that the princ iples

of FPIC can inform nat ives about the State’s decis ion and empower nat ives to monitor outcomes.

Kergne rule-of- lore contains princip les of natura l just ice approximating to Austral ia ’s pr incip le of

“procedural fa irness” and there are para l le ls between the principles and their outcomes. In that

regard it is no coincidence that Kaurareg can easi ly conce ive of support for , and considerat ion of,

other communit ies enjoying the r ight to free pr ior and informed consent.

2. Examining the nature of FPIC as r ight: mere procedura l r ight? A substant ive r ight in i tse lf?

2.1. Kaurareg humbly submit its be l ie f that FPIC should be accounted the status of a substant ive

r ight . Whi le Kaurareg does not have the lega l expert ise to va l idate i ts be l ie f , g iven FPICs complex

componentry lending themselves to comprehension and assent, Kaurareg is conf ident about giving

its fu l l support to e levat ing the status of FPIC to a substant ive r ight.

2.2. Kaurareg understands the cr it ical ro le that assent and consent has to cr it ical matters noted

in the Preamble of the United Nat ions Charter. And despite the l imited understanding Kaurareg

has of Austra l ia ’ s rule-of- law, we bel ieve that both domains of authori ty ( in Kergne and Austral ia)

support the Preamble. Furthermore, Kaurareg bel ieves the respect ive elements of the domains,

where they are common in support ing the Preamble, can both be understood as being compatible

to the other.

2.3. On these grounds Kaurareg bel ieve they hold suff ic ient reason to e levate the status of FPIC

to that of a substant ive r ight.

3. Explor ing whether there are pre-condit ions for an effect ive free, pr ior and informed consent

3.1. Kaurareg can only comment on the 24/7 ci rcumstances it faces, and the experiences i t has,

because of forced-integrat ion as descr ibed in ear l ier parts of th is submiss ion. For these reasons

and more, a singular pre-condit ion for Kaurareg to enjoy effect ive free pr ior and informed consent

is to remove the constraints of forced-integrat ion. Kaurareg bel ieve that only then wil l FPIC be

permitted the truest and ful lest express ion.

3.2. For Kaurareg this wi l l mean exerc is ing Kergne rule-of- lore, which takes us back to the start

of our pl ight when the opportunity was missed of our being ident i f ied as a colonized and dependent

populat ion, cont inual ly res ident on non-sel f-governing terr itory, whi le under the administrat ion of

the Sett ler State, Austral ia .

3.3. For States who are subject to the requirements of GA res. 1541 (XV) of 15 December 1960,

“Pr inc ip les which should guide Members in determining whether or not an obl igat ion exists to
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transmit the informat ion cal led for under Art ic le 73e of the Charter” their requirements are spel t

out in i ts Annex. When an analysis of Austra l ia ’s administ rat ion of colonized and dependent nat ive

populat ions are compared to the pr inc ip les and requirements of t ransmit t ing information descr ibed

in the Annex, they reveal Austra l ia has engaged in act ivi t ies that paral le l the Annex requirements.

3.4. Ana lysis of the paral le ls in Austral ia ’s administrat ive act ivi t ies to the Annex to GA res. 1541

(XV) noted above, is not cons idered by Kaurareg to be rocket sc ience. We are of the view they

are clear ly seen by even the most pedestr ian of analysis and examinat ion.

Situat ions when the receipt of free, pr ior and informed consent , is required

1. Considerat ion of the meaning of the common language of art ic les 10 and 29 (UN DRIP)

1.1. Kaurareg hold the view that nat ive populat ions who are cont inuously resident on the ir own

non-sel f-governing terr itor ies possess the inal ienable human right to se l f-determine the ir futures.

To Kaurareg the common language of art ic les 10 and 29 are clear in the ir intent and we are unsure

about adding any new or useful perspect ives to the ir stated intent , or to c lar i fy uncertaint ies.

Situat ions where consent should be the object ive of the consultat ion

1. Guidance on representat ive inst i tut ions or decis ion-making processes

1.1. In the case of Kaurareg and nat ive populat ions in the region known as the Torres Stra it in

the Sett ler State, Austral ia where governance structures and arrangements have been establ ished

by Austra l ia and are populated by nat ive decis ion makers, where the same native decis ion makers

decide on the qual i ty of l i festyle of other nat ives and their local environments, the decis ions made

are measured by and cal ibrated to nat iona l and sub-nat iona l government pol ic ies and programs

that support forced integrat ion.

1.2. Under such circumstances nat ive decis ion makers who claim to represent and act on behal f

of Austral ia at fora not their own, do not obtain favour or benef it from native populat ions they

cla im to represent. The governance structures and arrangements are a thi rd wave of colonizat ion,

where nat ive decis ion makers are deployed against other nat ives from their own tr ibe, clan group,

and fami ly. For nat ive tr ibes in the Torres Strait reg ion, the second wave of colonizat ion saw the

annexat ion of lands and seas to the Colony of Queensland, whi le the fi rst wave was the cla im of

sovereignty by the Bri t ish Crown over lands and seas under the fict ion of terra nul l ius.

1.3. Nat ive elders and leaders regard the cla ims of representat ion by nat ive decis ion makers in

governance structures and arrangements as “cultura l fraud”. Nat ive elders and leaders total ly

reject the cla ims of nat ive decis ion makers in governance structures and arrangements, that they

represent the interests of al l nat ives in the ir governance footprint .

1.4. Simi lar to the sent iment expressed in item 3.2. , under the heading Explor ing various forms

that free, pr ior and informed consent has taken, Kaurareg deems it a point less exerc ise to support

the posit ion of decis ion making by representat ive nat ives, even i f the decis ion contains benefi t to
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other nat ives. Kaurareg bel ieve any benef it wi l l be short-term unless and unti l Kaurareg’s domain

of authori ty enjoys equivalence to Austral ia ’ s domain of authority, equiva lence for the val idat ion

of standards references or benchmarks, and equivalence to monitor ing and pol ic ing of appropriate

and acceptable decis ions by representat ive nat ives.

1.5. The explanat ion given by the Sett ler State, Austral ia of i ts decis ion to integrate Aborigina l

peoples and Torres Strait Is landers, is that it is suff ic ient in and of itse l f to cater to requirements

for achieving a qual i ty of l i festy le comparable to non-nat ive Austral ians and the protect ion of loca l

environments. Kaurareg do not bel ieve this explanat ion to be true and reasonable, and point to

annual announcements of the Closing the Gap Report on disadvantage as evidence.

1.6. Kaurareg bel ieves the solut ion is to go back to the start , to c irca 1960, and to give nat ives

the right to decide for themselves which legi t imate form of sel f-government best suits them. This

should start with nat ion-wide assent of the choices avai lab le to them, fol lowed by their free prior

and informed consent to choose which leg it imate form of se l f-government best suits them.

Relat ionship between free, pr ior and informed consent and corol lary r ights in the UNDRIP

1. The re lat ionship between the princip les of consultat ion and free, pr ior, and informed

consent (e.g under ILO 169) and other r ights including:

1.1. Kaurareg bel ieve that FPIC and its pre-requisite of nat ion-wide assent are keys for nat ives

to exerc ise their inal ienable human right to sel f-determine the ir futures. Kaurareg also bel ieve

the guidel ines in the Annex to GA res. 1541 (XV) could adequate ly apply to assist Member States

to ident i fy those colonized and dependent populat ions under their administrat ion, previous ly not

ident i f ied, but are st i l l seen to fit the descr ipt ion of non-sel f-governing terr itor ies.

1.2. Kaurareg also bel ieve that part ic ipat ion by nat ives in decis ion making is best served i f there

is f irs t nat ion-wide assent about the processes involved, to which they are engaged or bound to.

1.3. Kaurareg bel ieve that cultura l integri ty is best served, in the case of nat ive representat ion,

when natives observe a hybr id form of rule-of- lore and rule-of- law so that requirements of both

sets of rules are sat is f ied. This requires legi t imacy and val idat ion by Member States of the norms

of cul tural ru le-of- lore pract iced by colonized and dependent populat ions, as having equivalence

to Member States’ rule-of- law. Anything less than equivalence is biased in favour of the State.

Furthermore, where there is less than equivalence, nat ives elected or appointed to decis ion making

posit ions who are constrained to fol low rule-of- law governance parameters which exclude or deny

ina l ienable human rights and pr inc ip les of FPIC, are exposed to accusat ions of cultura l fraud in

the ir representat ion of fe l low nat ives.

1.4. Kaurareg bel ieve that equivalence between the two domains of authority ensures equal i ty

is met. Especia l ly s ince norms of equal i ty can be obtained from a hybrid form of the two which

in turn becomes the standard by which conduct and behaviour is measured. The present norm of

equal i ty in western civ i l i zat ions is configured around l iberty of the indiv idual , and any expression

of that norm denies the norms of the col lect ive which is common to autochthonous peoples. The

essent ia l d i f ference between the individual and the col lect ive can only be harmonized i f the two



12

norms enjoy equivalence, when a hybr id form of the two norms is ident if ied, then se lected for

implementat ion. It is noted that Kaurareg Abor ig ina l f irst nat ion peoples in Austral ia, a long with

colonized and dependent populat ions who also l ive in bicul tural environments of the administer ing

State, l ive a de facto hybr id l i fe . L iving a de facto hybrid l i fe is not by choice. It is by the need

to survive.

1.5. Kaurareg bel ieve that the princip les of FPIC in re lat ion to property, i ts use and ownership,

includes the rights to terr i tory as expressed in the UN Declarat ion on the Rights of Indigenous

Peoples (UNDRIP). In the case of nat ive t it le r ights in Austral ia, the reach and express ion of their

r ights and interests in lands and seas are constra ined by the bounds of the ir integrat ion. Property

r ights of f irst nat ion colonized and dependent populat ions in Austral ia, at th is t ime in history, do

not enjoy free consent . That is because “free” now means freedom to choose the degree of their

subordinat ion to integrat ion with an independent State.

1.6. Kaurareg bel ieve that the term re l igion is better descr ibed as “bel ief-systems” since most

common descr ipt ions for the pract ices of rel ig ion and/or bel ief-systems occupies the ful l spectrum

of externa l expressions at one end of the spectrum, to inner exper iences at the other end. With

al l pract ices, FPIC must be involved. While some countr ies do not permit the pract ice of certain

bel ief-systems and where FPIC is restr icted, Kaurareg res ide in terr i tory where Chr ist ian pract ices

are merged with bel ie f systems that connect the pract i t ioner to “country”. This hybrid pract ice is

greater than just syncret ism and is commonly referred to as “dreamtime”. In the mult i -cultura l

environment of the region known as Torres Stra it , Austral ia, a broad col lect ion of be l ie f-systems

are pract iced and exist harmoniously side-by-s ide.

1.7. Kaurareg bel ieve discr iminat ion is a bl ight on a free and enl ightened society and only serves

to harm or injure last ing peace and wel l -be ing that are so honoured and treasured by many. FPIC

obviously p lays a role in non-discr iminat ion but in cases of colonized and dependent populat ions,

non-d iscr iminat ion is often the except ion rather than being the rule. This is because colonized

and dependent populat ions are managed di f ferent ly to non-colonized non-dependent populat ions.

While the governance of colonized and dependent populat ions can right ful ly be argued as being

“pos it ive” discr iminat ion, the measure of posit ive outcomes from such discr iminat ion is only made

by reference to arrangements and condi t ions pursuant to the form of sel f-government applying to

the ir place and posit ion in society. In the case of nat ives in Austra l ia, the form of sel f-government

applying to them is integrat ion with an independent State. But i f integrat ion does/d id not include

FPIC, then the decis ion for se lf-government for them can only be “negat ive” d iscr iminat ion. As

noted in this submission Kaurareg’s solut ion is to go back and revis it the start -requirements, and

apply FPIC from the start so decis ions about the future are acceptable rather than discr iminatory.

1.8. Kaurareg bel ieve that the denia l of FPIC and the absence of assent , in pol icy environments

of forced-integrat ion, have a corrosive effect on the health and physical wel l-being of the nat ives

who are colonized and dependent on the administrat ions of a State. But i f forced- integrat ion is

the chosen foundat ion for administ rat ion of colonized and dependent populat ions, then health and

physical wel l-being of the dependent populat ion wil l inevi tably deter iorate. Austral ia has rout ine ly

denied substant ive involvement by Aborigina l peoples and Torres Stra it Is landers in the ir pol icy

format ion and the ir decis ion making. The effects of that denial are rout ine ly announced as fa i lures
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in the annual Clos ing the Gap Report on disadvantage. Despite the bi l l ions of publ ic funding

governments spend on trying to close the gap, the unacceptable condit ion of hea lth and physical

wel l -be ing of nat ive populat ions in Austral ia wi l l not change while they are forced to integrate.

1.9. Kaurareg bel ieve the right of indigenous peoples to set their own pr ior i t ies for deve lopment,

including with respect to natura l resources is a no-brainer. But obtain ing the r ight is a di f ferent

story with a sorry ending. As noted in earl ier parts of this submiss ion, despi te nat ional and sub-

nat ional leg is lat ion provid ing remedies for protect ion against developments taken without FPIC,

the courts are overburdened by cla ims and l i t igat ions. A solut ion progressed in an earl ier part of

this submission is for nat ives in Austral ia to restore nat ive trade act iv it ies and routes they once

enjoyed, before restr ict ions on movements and access to country was imposed. The l ike l ihood of

a restorat ion of t rade is not high, g iven that most economic development is cont ingent on assets

and col lateral . Assets and col lateral for nat ives are inextr icably l inked to lands and seas, both of

which were taken by an act of colonizat ion. Both of which are granted to nat ives for their l imited

use in the context of forced-integrat ion. Both of which can be taken by t i t le ext inguishment and

compulsory acquisi t ion.

1.10. Kaurareg bel ieve that the r ights of Indigenous Peoples Human Rights Defenders should be

held in the respect deserving of their commitment and occupat ion. Human rights defenders are

general ly more astute in their dea l ings with colonia l governments, and better equipped in deal ing

with the acts of v io lat ions and breaches of r ights by governments. For that reason, Kaurareg are

of the view that FPIC is more cr i t ical for their enjoyment, and more important in their work of

defending the rights of others. In the case of Kaurareg Abor ig ina l f irst nat ion peoples, Austra l ia

has not made it easy to defend the rights of f irst nat ion peoples. The decommissioning of then

Aborig inal & Torres Strait Is lander Commiss ion (ATSIC) and refusa l to establ ish a formal voice in

houses of par l iament to speak for and on behal f of Aboriginal peoples and Torres Strait Is landers

just one of many examples. Whi le the winding back of the support of and compliance with human

rights by Austra l ia can be assessed against internat ional standards and obl igat ions, the return of

non-sel f-governing terr itory to the f irst nat ion peoples from whom it was taken without their FPIC

must be seen as a prior ity for peace and wel l -be ing.
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APPENDIX 1

(Extract) United Nations Charter: Chapter XI, Articles 73 and 74

Article 73

Members of the United Nations which have or assume responsibi l it ies for the administration

of territor ies whose peoples have not yet attained a ful l measure of self-government

recognize the principle that the interests of the inhabitants of these territories are

paramount, and accept as a sacred trust the obligation to promote to the utmost, within

the system of international peace and security establ ished by the present Charter, the well-

being of the inhabitants of these terr itor ies, and, to this end:

a. to ensure, with due respect for the culture of the peoples concerned, their pol it ical,

economic, social, and educational advancement, their just treatment, and their

protection against abuses;

b. to develop self-government, to take due account of the poli t ical aspirat ions of the

peoples, and to assist them in the progressive development of their free pol it ical

institutions, according to the particular circumstances of each terr itory and its peoples

and their varying stages of advancement;

c. to further internat ional peace and security;

d. to promote construct ive measures of development, to encourage research, and to co-

operate with one another and, when and where appropriate, with special ized

international bodies with a view to the practical achievement of the social, economic,

and scienti f ic purposes set forth in this Artic le; and

e. to transmit regularly to the Secretary-General for information purposes, subject to

such l imitation as security and constitut ional considerations may require, statist ical

and other information of a technical nature relating to economic, social, and

educational condit ions in the territor ies for which they are respectively responsible

other than those terr itories to which Chapters XII and XIII apply.

Article 74

Members of the United Nations also agree that their policy in respect of the terr itories to

which this Chapter applies, no less than in respect of their metropolitan areas, must be

based on the general principle of good-neighbourl iness, due account being taken of the

interests and wel lbeing of the rest of the world, in social, economic, and commercial

matters.


