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CONCEPT NOTE

The primary objective of the Expert Seminar on indigenous peoples’ access to justice is to contribute to the United Nations Expert Mechanism on the Rights of Indigenous Peoples’ study on that topic, as requested by the United Nations Human Rights Council in resolution 21/24 of September 2012.  The Expert Mechanism on the Rights of Indigenous Peoples proposed to study access to justice by indigenous peoples “given the gravity of the issues facing indigenous peoples, including discrimination against indigenous peoples in criminal justice systems, particularly for indigenous women and youth.  Over-representation of indigenous peoples in incarceration is a global concern.”
 

The right to access to justice is commonly traced to article 8 of the Universal Declaration of Human Rights, which provides that “everyone has the right to an effective remedy by competent national tribunals for acts violating the fundamental rights granted to him by the constitution or by law.”  The United Nations Declaration on the Rights of Indigenous Peoples elaborates upon the right to access to justice in the context of indigenous peoples, including its collective nature, articulating, for example, indigenous peoples’ rights to develop and maintain their own customs, traditions, procedures and juridical systems. 

The topic, indigenous peoples’ right to access to justice, encompasses a number of issues from the very broad to the specific and is indivisible from other indigenous peoples’ rights, including their right to self-determination.   These issues include:
· adequate procedures and tools within state justice systems, including criminal justice systems, to provide fairness and equality in legal processes for indigenous individuals, including, among others, interpretation services, training for judges on indigenous peoples’ perspectives, adequate legal representation, adequate legal aid and the need for cultural sensitivity; 

· the high incarceration rates of indigenous individuals, including women and youth;
· an adequate understanding of the collective nature of the right to access to justice for indigenous peoples together with the right to access to justice for indigenous individuals;

· adequate understanding of the role of other economic, social and cultural factors to indigenous offending;

· indigenous peoples’ jurisdiction  over their territories and members;

· recognition of indigenous peoples’ jurisprudential approaches to justice and its attainment;

· violence against indigenous women and children;

· indigenous women’s access to justice under indigenous peoples’ juridical systems;
· failures to recognise the legal personality of indigenous peoples and their representative institutions;

· the role of alternative dispute mechanisms;

· the role of restorative justice approaches and traditional and indigenous laws ;

· the provision of measures to recognise and protect indigenous peoples’ lands, territories and resources as held under indigenous peoples’ customs and practices;
· impunity in relation to indigenous peoples’ rights violations caused by non-indigenous actors , including business enterprises;
· the relationship between indigenous peoples’ access to justice and other indigenous peoples’ rights;

· competing jurisdictional authority between indigenous peoples’ justice systems and non-indigenous justice systems;

· complexities associated with the international legal system’s ability to respond to indigenous peoples’ claims to justice under it, especially with respect to their historical grievances associated with dispossession and colonization; and 
· the role played by international, regional and domestic human rights focused institutions in ensuring access to justice for indigenous peoples.

A particular focus of the Expert Seminar on access to justice for indigenous peoples will be truth and reconciliation as a potential model to provide access to justice to indigenous peoples for both specific and general injustices and rights abuses experienced in the past.  It will draw upon the lessons learned from existing truth and reconciliation processes, from all seven global indigenous regions, together with research.
  These include those established in Canada, Guatemala, Kenya, Australia, the United States of America, Chile, Argentina and Aoteaora/New Zealand.
� A/HRC/21/52.


� See for example  the International Center for Transitional Justice Strengthening Indigenous Rights through Truth Commissions (2012) and available: � HYPERLINK "http://ictj.org/sites/default/files/ICTJ-Truth-Seeking-Indigenous-Rights-2012-English.pdf" �http://ictj.org/sites/default/files/ICTJ-Truth-Seeking-Indigenous-Rights-2012-English.pdf�). 
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