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There are in general two main arguments against the implementation of autonomous indigenous regimes: first, the potential clashes between collective will and individual rights; and second, the separation and alienation of indigenous communities from the rest of the population of the States. This paper will address these two issues. 

The potential clashes between indigenous systems and individual rights

It is no secret that States have used individual rights as an argument to restrict or deny autonomy to indigenous communities over their affairs. During the process of the adoption of the UN Declaration on the Rights of Indigenous Peoples, we often heard States focusing on the possible violations that individuals could suffer from group power. Also, this argument is put forward by some liberals, who argue that by recognising autonomy to indigenous communities, there is a danger of violating individual rights. Therefore, it is not without reason that there is some reluctance to address this issue. 

Little discussion has taken place on the particular challenges that indigenous women face within their communities. Stereotypes, pre-determined roles for women and harmful practices negatively affect indigenous as well as non-indigenous women around the world. Discussing the particular issues of indigenous women poses some concerns: indigenous women have to challenge ‘patriarchy within native communities, but also white supremacy and colonialism within mainstream white feminism’.
 Also, there have been on occasions differences in the viewpoints and in the agendas of feminist movements and indigenous women’s movements. For example, the 1995 Fourth World Conference of Women in Beijing saw a ‘contradictory and often conflictual relationship between feminist organisations and female indigenous representatives’,
 as indigenous women were pushing for a different agenda to that of feminists. Finally, scholars stress that sex-based oppression does not relate to tribal cultures, but derives from Western colonial influences
 and stems from the hierarchical nature of Western society. The historical context cannot and should not be overlooked when discussing such issues. 

Nevertheless, clashes between indigenous (as well as non-indigenous) autonomous regimes and individual rights can occur. International law and more importantly, the UN Declaration on the Rights of Indigenous Peoples (Declaration) give us very concrete tools to deal with such potential clashes; I believe that these tools must be emphasised in order to dismiss any fears regarding indigenous autonomous regimes. 

First, the Declaration makes very clear the importance of indigenous self-determination and cultural autonomy. The indigenous rights to cultural self-determination, autonomy and distinct institutions are recognised at the very beginning of the Declaration (Arts. 3-5). The position of these Articles demonstrates their importance and has to be taken into account when facing clashes with other rights. Also, the text goes further than the general instruments on cultural rights; other sub-national groups do not have such rights recognised so clearly. This clarity must inform the nuances of the debate regarding possible clashes between indigenous and collective rights. 

Also, the Declaration sets only international human rights law as limitations to the rights recognised in its text. Contrary to the UN Declaration on the Rights of Persons belonging to Ethnic or National, Religious and Linguistic Minorities which unfortunately subjects minority rights to national law, the Declaration on the Rights of Indigenous Peoples specifies that limitations to indigenous autonomous regimes and separate juridical systems will only be subject to international law. 

The Declaration on the Rights of Indigenous Peoples explicitly views indigenous rights as part of the human rights system and places them within the general human rights canundrum. The indigenous movement has also used international law in a productive way to have their rights recognised; hence they see themselves very much part of the human rights system (while at the same time, they try to push its limits and make it more inclusive). In international human rights law, a pre-determined hierarchy is generally encouraged by liberals, where individual rights are above collective rights. In other words, liberals and States argue that when there is a clash between indigenous autonomous regimes and individuals, the individual rights always prevails. 

However, the Declaration confirms a more ad hoc method of solving such conflicts by insisting that indigenous rights are firmly within the wider human rights system and as such, subject to the same restrictions (no less restrictions, but no more either) as other human rights. Preambular paragraph 1 DRIP links the Declaration with the ‘purposes and principles of the Charter of the United Nations’, while Article 1 links the text with the UN Charter, the UN Declaration on Human Rights and international human rights law. Article 46 notes that in exercising the rights contained within the Declaration, ‘human rights and fundamental freedoms of all shall be respected. The exercise of the rights set forth in this Declaration shall be subject only to such limitations as are determined by law, and in accordance with international human rights obligations’. In making such decisions, the UN bodies have insisted on specific principles. In Lovelace,
 Kitok,
 and Länsman,
 the Human Rights Committee asked for the existence of a reasonable and objective justification for the prevalence of one right over the other; consistency with human rights instruments; the necessity of the restriction; and proportionality. It is argued that the complete neglect of one right –be it collective or individual- for the safe realisation of the conflicting right would in most cases violate the principle of necessity.
 Finally, the Declaration urges conflicts of rights to be ‘interpreted in accordance with the principles of justice, democracy, respect for human rights, equality, non-discrimination, good governance and good faith’,
 these common values that are common for the whole humanity. They include the principle of non-derogation of some rights, such as the right to life and prohibition of torture; and also include the core of human rights, the essence of each human right. No cultural practices and beliefs can violate these values and no real adjustment can be initiated to these rights. 
As long as a cultural practice does not contradict these extreme rules that go against the core of human rights, potential clashes between autonomous indigenous regimes and individuals within the indigenous group will be solved by the indigenous group itself, according to the group’s ways of solving such issues, in the process of exercising its right to control matters that affect them (as recognised by the Declaration). Hence, the group will by itself and according to its own procedures decide whether the specific practice should be changed or abolished. Any assessment about a cultural practice must allow certain deference for the group’s ‘own interpretive and decision-making processes in the application of universal human rights norms, just as states are accorded such deference.’
 This would indeed confirm the respect that the international community has to indigenous cultures and their systems and will implement indigenous self-determination as ‘equal partnership between states and indigenous communities’.
 

Who represents whom in this process of dialogue and change is fundamental. Of course, in this case, the specific individuals affected within the indigenous groups will have the first say. Ensuring full participation and real representation is a difficult task, and possibly one where general rules do not always apply. Ensuring the multiplicity of voices, through political bodies, pressure groups, consultative bodies, party political influence, accepting the unstructured nature of this process, and encouraging the voices of the vulnerable members of communities can only create hope that the dialogue will be inclusive.
 


Separation and alienation of indigenous communities from the rest of the population 

The second main issue for States and critics of indigenous autonomous regimes relates to the possible complete separation of indigenous communities from the rest of the population of a state. These discussions are linked to the concept of inter-culturalism as well as to multicultural policies adopted by States. Are such policies beneficial to indigenous communities? One has to recognise the challenges that they present for indigenous communities. Multiculturalism can be used to limit indigenous rights by equating them to other sub-national vulnerable groups. Idleman explains: ‘By conceptualising Indians as yet another racial or ethnic minority, and by then approaching their grievances using the standard grammar of discrimination, inequality and structural racism, multiculturalism creates or perpetuates among non-Indians the view that tribal Indians are, in fact, simply one among many racial and ethnic groups battling against past and present bias.’
 Secondly, multicultural policies have been used as half-way alternatives to full implementation of indigenous rights and indigenous empowerment: When discussing land rights of the Kuna indigenous people in Panama, Horton argues that state officials have adopted the rhetoric of ‘multiculturalism’, because such measures are not as transformative as other measures.
 

Article 5 of the Declaration on the Rights of Indigenous Peoples recognises the right of indigenous peoples to participate fully, if they so choose, in the political, economic, social and cultural life of the State’ (own emphasis). At the same time, the Declaration emphasizes the need for interaction and mutual influence of indigenous and non-indigenous societies and evolution of cultures. The vision of indigenous cultures in the Declaration is far from an essentialised one, as it accepts the multiplicity of cultural frameworks that the indigenous individual enjoys and the interaction among such frameworks: Preambular paragraph 3 views all cultures as part of the common heritage of humankind; Article 5 recognises the right of indigenous individuals both to the indigenous systems and the state system; Article 33 specifies that indigenous peoples have the right to determine their own membership without this acting as an obstacle to obtaining state citizenship. Article 14 recognises the right of indigenous individuals both to the indigenous educational system and language as well as the national educational system; Articles 21 and 22 recognise specific categories of indigenous individuals, including elders, women, youth, children and persons with disabilities. Hence, the Declaration views the indigenous individual as an individual, a member of the indigenous group, a member of the national society, a member of other categories (women or children) and of course, as a member of the world community.
 The individual will manage and prioritise these different identities at any decision (s)he takes.
Therefore, multicultural policies can prove beneficial to indigenous communities and help reverse the consequences of discrimination. However, such policies have to take into account the historical context of indigenous contact with non-indigenous societies and to recognise indigenous self-determination, namely the right of indigenous communities to decide themselves when and how they will interact with the non-indigenous world, in a way that will protect their cultures, as they only know, while allowing them and their members to evolve. 
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