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A Theoretical Contribution to the UN Discussion on Indigenous Human Rights
This contribution will provide critical commentary and analysis in support of Resolution “18/8: Human Rights and indigenous peoples,” which was adopted by the Human Rights Council in the document dated Oct. 13th, 2011.
   The paper will also draw insights from the “Final study on indigenous peoples and the right to participate in decision-making: Report of the Expert Mechanism on the Rights of Indigenous Peoples”
 for further elaboration in light of the standard document to which everyone in the field refers, namely the UN Declaration on the Rights of Indigenous Peoples.
  The “Final study” was prepared for the fourth session of the Expert Mechanism’s meeting in July 2011.  Responding to the OUNHCHR Civil Society Section’s call for submissions to examine “indigenous peoples’ language and culture” in preparation for the fifth session scheduled for July 2012, we will probe the following question: how do we better understand the interrelations of historical memory, historical time, culture, and language in relation to decision-making so that the rights of indigenous peoples’ can be framed in an inclusive manner that has the following aim—to respect fundamental human diversity of values while achieving the practical aim of shaping policy that can influence collective social change to increase the overall well-being of indigenous peoples.  Our assumption is that indigenous peoples have a complex relation to the historical past, which has shaped their opaque condition in their present state.  Furthermore, we should not necessarily assume a unified historical development in which the indigenous peoples are at a certain ‘phase or stage in development’ about which we prognosticate on their behalf.  In order to properly frame the question of the self-determination of indigenous peoples to construct their own identity requires a sensitive, ethical responsibility on our part: we must respect their multidimensional and creative constructions of the historical past so they can imagine a future identity based on their independent aspirations, wishes, values and perspectives rather than being subject to the rigid categories that dominant historical actors (say Western colonizers) have imposed on them since the first Western encounters with indigenous peoples.
  Only then can we properly understand and realize two particular statements at the beginning of Resolution 18/8:
Recognizing the importance to indigenous peoples of revitalizing, using, developing, transmitting their histories, languages, oral traditions, philosophies, writing systems and literature to future generations, and designating and retaining their own names for communities, places and persons.

Recognizing further the need to find ways and means of promoting the participation of recognized indigenous peoples’ representatives in the United Nations system on issues affecting them, given that they are not always organized as non-governmental organizations.

The working hypothesis of this policy contribution is that the issue of historical self-determination, or how indigenous peoples imagine their relationship to past, present, and future through their own resources (language, oral traditions, writings, philosophies, etc.), is linked intrinsically with how we consider new forms of institutional participation and decision-making as indigenous representatives of the UN Body.  When the United Nations was created and with the Universal Declaration of Human Rights, a commitment to human rights was inscribed at the very origin of the institutional body that aims to be universal in scope and obligation.  After World War II, it was standing order to all of humanity to be continuously mindful of stemming the future possibility of horrific atrocities and catastrophic wars and suffering despite 5000 years of progress in human civilization.  This is important to remember in terms of an overall understanding of what universal responsibility means when natural law and natural rights fail to have the binding force they used to have, say 500 years ago.  However, all 30 articles of the 1948 Declaration were also born out of a historical, cultural, political, philosophical set of normative assumptions.  In order to fully realize the practical goal of ‘the need to find ways and means of promoting the participation of recognized indigenous peoples’ representatives in the United Nations system on issues affecting them, given that they are not always organized as non-governmental organizations,’ we must raise some preliminary, important theoretical issues: 

1.) To what extent can we correlate the historical and philosophical assumptions of the original United Nations Declaration of Human Rights with both a.) an appreciation of indigenous peoples’ attempts to ‘develop’ and ‘utilize’ their own histories, languages, philosophies, writings and literature and b.) the contemporary UN resolution of indigenous peoples and rights (18/8 dated October 13th, 2011) and its commitment to finding ways and means to improve the indigenous people’s effective representation within the UN Body to adjudicate issues germane to their condition
2.)  To what extent does the historical evolution of the UN Declaration and its vision for a universally equitable future of humanity correlate to the self-understanding of singularly diverse indigenous peoples and their complex perceptions and values about their own past, present, and future precisely when that history is intertwined with the colonial encounters that began in the 16th century?

We lay out these two criteria in advance to be mindful of how we interpret the assumptions and values embedded in Resolution 18/8 and its predecessor document in the fourth session’s “Final study on indigenous peoples and the right to participate in decision-making.”
  Criteria two refers back to the issue of how we determine the substance of the right of indigenous peoples to designate and retains original names ‘for communities, places and persons.’  For such places and persons relate to certain historical origins, which could be religious or mythological in nature.   From a policy standpoint it behooves us to consider the underlying mechanisms that justify original name retention and whether the values, mores and ethos of indigenous peoples can correlate with the rules, ethics, principles, standards and codes which institutional and legal human rights discourse can manifest in different forms.  This is a particularly critical problem if we are to understand how states can fulfill their obligations to indigenous peoples in point number 6: 

Encourages States to consider, in cooperation with indigenous peoples and on the basis of past advice of the Expert Mechanism, initiating and strengthening, as appropriate, legislative and policy measures that prioritize education in the design and implementation of national development strategies affecting indigenous peoples, including measures that will strengthen the cultures and languages of indigenous peoples

Prior to assessing the fourth session’s “Final study” on the ‘good practices’ of indigenous decision-making, particularly on the issue of rights in the face of extractive industries, we must bracket the above quote for further investigation.  There must be conditions by which policy-makers from the UN body, NGOs, governments and academicians can reasonably agree to determine the linkages between the following: what are ‘appropriate, legislative and policy measures,’ what forms and kinds of educational spaces and experiences, degrees of dialogic engagement between different ways to perceive the world (say between non-indigenous and indigenous peoples) are conceivable, and what are the sources and references for the ‘design and implementation of national development strategies’ so that the cultures and languages of indigenous peoples can be enhanced?  We must ask this question: who will assess such an enhancement?  And how will it be assessed?  It would appear that the relations between policy-makers, NGOs and foundations, the complex landscape of contemporary global human rights discourses, the evolving global-political economy (the role of multinational corporations and their relations with governments), climate-environment considerations, particularly for the development world, the original first class set of rights for recognized citizens (who are not indigenous), i.e. basic political and civil liberties, and the overall promise of the original UN Declaration of Human Rights continues to receive the greatest attention and consideration; and this seems quite natural given the historical inertia of the Declaration and the universal desire to make it a reality.  And so to take up the question of human rights and indigenous languages and cultures is quite daunting given the complexity of global human rights in general (both first and second class), let alone the expansion of the latter in to new realms, i.e. rights to water, health and security.  The issue of what makes an indigenous person endowed with sovereignty to exercise organic practices of identity formation within an authentic, self-determined space and independent sense of historical identity is delimited by one simple fact: in today’s world any attempt by indigenous peoples to relate to the past, present and future on their own terms and their ability to convert a promise in to a ‘right,’ namely the right to designate and name things they have reason to value, is contained physically and geographically by existent states and the international order of states.  And so to seriously inquire in to the language and cultures of indigenous peoples while trying to understand how a right to self-determination can be realized requires an understanding of what ‘indigenous citizenship’ can truly mean.
  
Let us now turn to the issue of language, culture, historical memory and future indigenous self-creation while keeping in mind the backdrop of the UN Declaration on the Rights of Indigenous Peoples.  The UN Declaration opens with a wonderfully rich set of propositions that ‘guide, affirm, reaffirm, recognize, welcome, convince, concern, encourage, emphasize, acknowledge, bear in mind, believe, and solemnly proclaim’ what appear to be more than abstract moral virtues: they are a substantial declaration of rights that should be realized.  If taken as a whole, then the opening moments of the Declaration and its 46 articles provide the elements and material by which one could conceivably forge a notion of indigenous citizenship.  However, prior to such an undertaking, and prior to the discussion of indigenous decision-making and participation in the creation of such a concept, we must ask some fundamental questions about language, culture, history and what it means to be ‘indigenous.’
It is interesting to note that the last article (46) in the UN Declaration on the Rights of Indigenous Peoples enumerates three sub-clauses the third of which states: “The provisions set forth in this Declaration shall be interpreted in accordance with the principles of justice, democracy, respect for human rights, equality, non-discrimination, good governance and good faith.”
  The issue is not whether such broad concepts, such as ‘justice, democracy, human rights, non-discrimination, good governance and good faith’ as descendents of ancient Judeo-Christian, Greco-Roman Western world-views are compatible or incompatible with the diversity of indigenous peoples and their complex historical roots.   The issue is to what extent can a right be formulated by and for indigenous peoples to guarantee and protect all 46 articles in way that utilizes the epistemologies (conditions of knowing), ontologies (ideas of being), existentialism (meanings of life), symbolic representations of spiritual realms (mythic, magical, religious) of indigenous peoples’ most cherished systems of thought and ways of living: but, also, how can the formulation of the right operate in a way that speaks to the deepest conviction of sub-clause three of article 46 on justice, democracy and equality?  Sub-clause three does not speak of a specific theory of justice, form of democracy or idea of equality.  Rather, the articles set forth in the Declaration should and will be interpreted by the principles of justice, democracy and equality without defining either the principles or the terms to which the principles attach.  This leaves open the possibility of the statements from Resolution 18/8 about the importance of indigenous peoples ‘developing, utilizing, transmitting, and using’ their oral traditions, cultural practices, philosophies, writings and literature’ for the naming and protection of their original lands.
  As we argued before, this has a direct correlation with the duty to encourage indigenous participation and decision-making within the existing institutional framework of the UN body.  Furthermore, it raises the very interesting question of how principles of justice, democracy, equality, good governance and even good faith can help support efforts that correlate indigenous knowledge and practices with effective forms of representation within the UN body.  
As for our understanding of the importance of culture and language for understanding indigenous self-determination we can break down some more elemental relations in light of the opening statements of the UN Declaration on the Rights of Indigenous Peoples.  It is important to acknowledge the etymological decisions involved in understanding the term ‘indigenous’ itself and not just resort to the common sense notion of something originating in a certain land, region or country—say plants.  Obviously pre-civilized evolution of homo sapiens over the last 40,000 years is too complex and little understood to make claims about absolute origination in the sense akin to certain plant species in certain rain forests.  This does not mean we have to detract from the proprietary sense of a peoples’ being indigenous (perhaps the ‘first peoples’) to a land—in the sense that they are the oldest peoples particular to a land and who have a continuous history of being-there; they were not supplanted by others or transported from one place to another.   The Latin root for indigenous is as follows:
From the Latin, ‘indigenus’- ‘native or original inhabit.’  ‘Gena’ is derived from ‘gignere’- ‘to bring in to being.’  Synonyms would include ‘autochthonous, aboriginal and natural.’  And from there we have the two modern English definitions of a.) ‘originating or occurring naturally in a certain land, region and country’ and b.) ‘innate (to) and inherent (in).’
   The point is not to trace the historical and etymological roots of ‘indigenous’ and whether this term can justifiably be attached to groups of peoples around the world.  It may be appropriate for plants and animals but when it comes to questions of (human) rights and justice founded on universal moral grounds, then the term itself has to be properly contextualized.  We want to focus on the idea of the notion of ‘originating, occurring naturally, being innate to and inherent in’—these are the senses we understand ‘indigenous’ to mean.   Question then is how do we understand the propositions of the UN Declaration on the Rights to the Indigenous Peoples while analyzing the correlation between a.) indigenous cultivation of language, culture, oral traditions, philosophies, writings and the ability to designate and retain certain original names and b.) the enforcement of decision-making and representative presence of indigenous peoples in the UN Institutional body.  Furthermore, how do we develop the policy further to actually increase the well-being of indigenous peoples—by and for indigenous ways and methods—without abandoning the UN commitment of article 46- “the provisions set forth in this Declaration shall be interpreted in accordance with the principles of justice, democracy, respect for human rights, equality and non-discrimination, good governance and good faith.”
  Can the terms of justice, democracy, rights and equalities be understood within and through indigenous media that serves the purpose of increasing agency, freedom and voice of indigenous peoples within the UN Body?
No doubt, the term indigenous can expand to include something that originates or naturally occurs and something innate to or innate in something else.  Indigenous people’s have reasons to value their languages, cultural practices and naming patterns—whether this pertains to rites or material possessions.  And the UN mandate is to work within those creative media of self and collective expression so that indigenous representation can become more effective within the UN system.  Of course the goal is to realize, guarantee, protect and enforce the 46 articles (each containing a right and its substance) contained in the Declaration.  And if we turn to the actual statements of commitment in the opening moments of the Declaration and examine their philosophical assumptions, then the greatest challenge that stands before us is immense: the universal, unyielding purpose is to discover those real principles and mechanisms of implementation that can correlate the rights-holders (indigenous peoples) and their (independent) modalities of self-expression with the duty-bearers, which is the entire international community, to respect sub-clause three of article 46 in the Declaration: there must be way to empower the indigenous and the indigenous to empower themselves while utilizing the principles of justice, democracy, and equality to interpret the rights contained in the articles so they can become a full reality—that is, something that exists in the world and not just in the form of a proclamation.
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