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   The views expressed in this paper do not necessarily reflect those of the OHCHR. 

The United Nations Expert Seminar on treaties, agreements and other constructive arrangements between States and Indigenous Peoples, held in Geneva, 15-17 December 2003, makes the following joint statement, resolutions and recommendations:

Whereas the United Nations Charter determined “to establish conditions under which justice and respect for the obligations arising from treaties and other sources of international law can be maintained,”and that “for these ends… to unite our strength to maintain international peace and security”;
 

Whereas the Economic and Social Council (“ECOSOC”) is charged with promoting “solutions of  international economic, social, health and related problems, . . . and universal respect for and observance of  human rights and fundamental freedoms for all without distinction as to race, sex, language, or religion,. .” 

“Whereas the recognition of the inherent dignity and of the equal and inalienable rights of all members of the human family is the foundation of freedom, justice and peace in the world,”

Whereas Professor Miguel Alfonso Martinez has completed and presented a document to the Commission on Human Rights of great significance to Indigenous treaty nations entitled the Study on treaties, agreements and other constructive arrangements between States and Indigenous Peoples addressing issues of great significance in the equal application of United Nations principles to all peoples;

Whereas the 2002 Report of the Permanent Forum on Indigenous Issues (E/CN.19/2002/CRP.5) advises that it should undertake to “further develop studies on treaties, given that the right to the respect for treaties is an integral part of human rights” and that it “should work with the Special Rapporteur in order to find together efficient mechanisms that would guarantee Indigenous Peoples the implementation of their collective rights…” (paragraphs 30 (e) and (f).

Whereas “the importance of confidence-building steps to promote harmonious relations between Indigenous Peoples and non-Indigenous Peoples sectors of the population in multicultural societies and contribute to conflict resolution and prevention” is a stated purpose of the Expert Seminar;

Whereas “consideration of ways and means to redress the historical process of dispossession, in particular of non-treaty peoples, as an essential element for the establishment of a new relationship between Indigenous Peoples and States based on an effective partnership;” is another stated purpose of the Expert Seminar;

Whereas “implementation, monitoring, and dispute resolution and prevention in relation to treaties, agreements and other constructive arrangements, including: a) The role of UN treaty bodies and the special procedures of the Commission on Human Rights; b) Possible contribution of UN specialized agencies and regional intergovernmental organizations; c) Discussion of other recommendations contained in the final report of the Study, including proposals to establish an advisory body, a UN depository for treaties and to elaborate further studies on possible ways and means to ensure the full juridical recognition and effective promotion, implementation and protection of the rights of Indigenous Peoples, including their human rights; d) Other activities to promote a more positive, non-conflictive relationship between States and Indigenous Peoples” are highly significant purposes of the Treaty Seminar; 

Whereas Indigenous Peoples can make a valuable contribution to the development of justice, peace, conflict resolution, harmonious relations and the evolving field of international law and rights, and

Whereas “it is essential, if a man is not to be compelled to have recourse, as a last resort, to rebellion against tyranny and oppression, that human rights should be protected by the rule of law.”

Recommendations

A primary obstacle to achieving equal and non-discriminatory application of justice through international law and standards, as well as the development of new standards and practices that contribute to human evolution, is the way in which state and international forums have excluded Indigenous Peoples from the process itself.  This seminar is an opportunity to advance the aspirations of Indigenous Peoples and human rights advocates.  

T
herefore, 

It is hereby submitted that the following recommendations emphasize that treaties between Indigenous nations and member nations of the United Nations contain the basis for peace, justice, equal application of law, non-discriminatory practices, and the universal respect for and observance of  human rights and fundamental freedoms for all without distinction as to race, sex, language, or religion.  

· There can be no question that the topic of this Seminar, the Treaty Study recommends the use of treaties as a tool for resolving the differences between states and Indigenous Peoples and establishes an obligation to redress the injustices.  

· The paragraphs in which Professor Martinez sets forth his recommendations and conclusions at the end of the Study (paragraphs 250-327) conclude that treaties offer a unique opportunity to redress violations to rights and freedoms, “because of their consensual basis” (paragraph265).  

· Professor Martinez does not leave room for excluding Indigenous Peoples from basic rights and freedoms (paragraph264), including the right to implement the provisions of internationally binding treaties.  These are, he states, the source of “rights and obligations for all the original parties to them...” (paragraph276).   

Treaties, then, not only establish an obligation to redress the specific violations of their individual application, but become the source for guaranteeing to Indigenous Peoples their ancestral and treaty rights, including their human rights and fundamental freedoms, in all contexts.  Treaties themselves offer a means to correct these inequities and design new approaches for resolving the ongoing conflicts of humankind.  

T
herefore, 

It is recommended that:

1. That the Commission on Human Rights, the Working Group on Indigenous Peoples and the Permanent Forum on Indigenous Issues, recommend that ECOSOC utilize the study on treaties, agreements and other constructive arrangements between States and Indigenous Peoples by Professor Miguel Alfonso Martinez (“Treaty Study” UN Doc. E/CN.4/Sub.2/1999/20, 22 June 1999)as guides to resolving Indigenous issues with respect to treaty rights and in looking forward to the achievement of the full recognition, implementation, respect and protection of all Indigenous peoples’ rights, including human rights.  

2. That ECOSOC utilize international bodies and agencies within the United Nations system, including the International Court of Justice and the newly established International Criminal Court, for the preservation and redress of violations to Indigenous human rights related to land and treaties.  

3. That ECOSOC approve the convening of a World Conference on Treaties relating to Indigenous Peoples. This Conference should pay special attention to, inter alia, the principle of pacta sunt servanda (“treaties must be kept”), the impacts of treaty abrogation on Indigenous Peoples and remedies for such abrogations.  As a follow-up to the Treaty Study and this Expert Seminar, it is essential and overdue for ECOSOC to approve and support the holding of a World Conference on Treaties relating to Indigenous Peoples.  

4. That ECOSOC establish and maintain a repository of all treaties, in all their forms that have been entered into i) either between states, or their predecessors, successors, or agents, and Indigenous Peoples; or ii) between Indigenous Peoples themselves.  All agreements between states and Indigenous Peoples that relate to the fundamental rights of the peoples concerned, or to peace, friendship or other key aspects of Indigenous Peoples-state relations, should be an integral part of the repository of treaties.  
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In support of these recommendations we offer the following:
Introduction

It is important to acknowledge some of the ways in which abrogation of treaty rights have resulted in the loss of myriad rights in violation of those treaties. Madam Daes, in the Land Study, concludes that:

“In most situations, it was only through rationalization and military domination that colonizers secured ‘ownership’ of the lands, territories and resources of Indigenous Peoples.  The territories of Indigenous Peoples in the Americas and elsewhere were taken through many means, but largely by military force.  Where ‘just war’ could not be waged, treaties sometimes were concluded. . . What territory remained was diminished further by forcible or coerced removal, relocation and allotment.  Many Indigenous Peoples communities in North America were forced onto reservations.  The severing of Indigenous Peoples from their lands and territories and the failure by States to recognize the social, cultural, spiritual and economic significance of land to Indigenous Peoples had both short and long term impacts on Indigenous Peoples communities.” 

As stated in the preamble of the Universal Declaration of Human Rights: 

“…disregard and contempt for human rights have resulted in barbarous acts which have outraged the conscience of mankind” and “it is essential, if man is not to be compelled to have recourse, as a last resort, to rebellion against tyranny and oppression, that human rights should be protected by the rule of law.”  

The example of the United States is cited by Isabelle Schulte-Tenckhoff who assisted Professor Martinez with the Treaty Study.  She describes, for example, how nearly two-thirds of the treaty-protected land in the United States was made “surplus” and lost to Indigenous Peoples:

“The American Dawes Severalty Act or General Allotment Act of 1887 disrupted traditional systems of collective land tenure by promoting fee simple ownership, for which Indians had to apply. Grants were made within the confines of reserved areas on the basis of racial criteria. “Full-blooded” Indians received their land in trust from the federal government for a certain period of time, while Métis received fee simple deeds outright in exchange for American citizenship — the U.S. version of “enfranchisement.” Many Indigenous people failed to apply for a variety of reasons, or did not wish to do so; thus a “surplus” of land was created, which was then sold for a profit to non-Indigenous owners. In this manner, about two thirds of land previously reserved — mainly by treaty — was lost to Indigenous Peoples.“

Misled and manipulated, our treaties have been unilaterally abrogated.  Indigenous nations who have made international treaties with explorer nations have been subjected to one-sided myopia and myth, discounting our relationships within the world family.  Our rights have not been equal nor applied to us as a common standard for all peoples and nations as set forth in the Universal Declaration of Human Rights.

The subject of this Seminar, the Treaty Study by the Special Rapporteur, Professor Miguel Alfonso Martinez, firmly concludes the international nature of our treaties and that the resolution of the abrogation of these treaties would be a contribution to international justice and equality.  However, the Study also concludes that the impact of the study and its use in international forums is up to us, the world’s Indigenous Peoples.  In proclaiming the recommendations of this Seminar, the world’s Indigneous peoples add our voices in advocating for universal justice. It is therefore our mutual responsibility in adequately representing our peoples to argue that the United Nations must intervene in resolving these disputes as suggested by the Expert Seminar.  The United Nations cannot fulfill its responsibility of justice and equality for all peoples without addressing collective rights, land rights and the existence of treaties with respect to Indigenous Peoples.
The Rights of Indigenous Peoples Recognized in Treaties and the Resulting Difficulties for Some Member Nations

Agenda Item 2 a) asks us to discuss the “analysis of the difficulties relating to the full implementation of existing treaties, agreements and other constructive arrangements; in particular, of the rights of Indigenous Peoples recognised in those instruments.”  Treaties of Indigenous nations with nation states create a paradigm for the resolution of international issues relating to any variety of topics concerning Indigenous Peoples:  self-determination, human rights, economic development, health, historical injustice and equality.  

For this reason, we agree with the conclusions of the Treaty Study that treaties offer the United Nations system a vehicle by which to address issues of concern to the United Nations, its agencies, state governments and Indigenous Peoples.  These are issues that clearly fall within the interests of promoting “social progress and better standards of life in larger freedom.”
  Failure to redress these issues means basic human rights are being denied to at least 300 million of the world’s Indigenous peoples.  Failure to acknowledge these difficulties and peacefully resolve them is also an ongoing threat to international peace and, more importantly, a failure to create a better world for future generations.  

Group and Collective Rights of Peoples

Professor Martinez discusses one issue that was continually raised during his investigation, namely the “the issue of collective rights for Indigenous Peoples.”  He states that there is a need for “mutually agreed conflict-resolution mechanisms” in this particular context.  He also refers to the diversionary and confrontational tactics utilized by some nation states:

“. . . Attempts to launch major diversions to redirect the focus on individual rights as opposed to collective-communal rights (as denounced by the Haudenosaunee Confederacy), . . . should be carefully avoided.”  (pa.301)

He also acknowledges that the issue of collective rights is one of extreme importance to Indigenous Peoples.

“Indigenous Peoples justly attach considerable importance to the recognition, promotion, and securing of their collective rights, that is, their rights as social groups.  Equally, they seek the possible establishment of international mechanisms for the resolution of conflicts with State authorities, in particular, in connection with the rights recognized in, or acquired by means of instruments with acknowledged international status, such as treaties.”

Treaty rights are inseparable from the ongoing debate on the collective rights of Indigenous Peoples. Extensive documentation has been submitted to the Working Group on Indigenous Populations, the InterSessional Working Group on the Draft Declaration, the Special Rapporteurs and the Permanent Forum on Indigenous Issues on the importance of collective rights in the discussion of Indigenous human rights and fundamental freedoms.  

“The case repeatedly has been made that the human rights of those segments of humanity that are identified as Indigenous Peoples cannot be fully enjoyed unless their collective rights are acknowledged and protected.  The focus on Indigenous Peoples group rights in the draft U.N. [Declaration on the Rights of the World’s Indigenous Peoples] and OAS [Proposed American Declaration on the Rights of Indigenous Peoples] texts, both of which were prepared by experts on the subject, manifest the prevailing assumption that this proposition is correct.” 

In the Treaty Study, Professor Martinez points out that the United Nations Charter makes no exceptions in the principle of “equal rights and self determination of peoples.”   

“A simple, direct, and unqualified way of saying all peoples, bar none.” (paragraph 213)

Professor Martinez underlines the importance of “the issue of collective rights for Indigenous Peoples” and warns against:

“. . . attempts to launch major diversions to redirect the focus on individual rights as opposed to collective-communal rights (as denounced by the Haudenosaunee Confederacy).” (paragraph 301)

As any forum within the United Nations system dealing with Indigenous issues is well aware, the collective rights of Indigenous Peoples cannot be separated from the intrinsically related issue of treaty rights.  Indeed, the rights of any nation or peoples cannot be separated from the territory it inhabits or for which it is responsible and, frequently, these rights are contained in treaties with other peoples.  In her final working paper on Indigenous Peoples and their relationship to land (“Land Study”), the well-respected expert and long-time Chairperson of the Working Group, Madam Erica-Irene A. Daes, states:

“Since the establishment of the Working Group on Indigenous Populations, Indigenous Peoples have emphasized in that forum the fundamental nature of their relationship to their homelands.  They have done so in the context of the urgent need for understanding by non-Indigenous Peoples societies of the spiritual, social, cultural, economic and political significance to Indigenous Peoples societies of their lands, territories and resources for their continued survival and vitality.  …it is difficult to separate the concept of Indigenous Peoples’ relationship with their lands, territories and resources from that of their cultural differences and values.” 
 

Madam Daes incorporates the principles of equality and human rights in determining the core values that should be applied in doing this work:

“What core values should guide our judgment in this work?  First, the great human rights principles embodied in the Universal Declaration of Human Rights and the International Covenants on Human Rights, particularly the principles of equality and self-determination and the prohibition of discrimination.  In addition, we must be guided by the fundamental values and interests that form the foundation of the draft United Nations declaration on the rights of Indigenous Peoples...”
  

Professor Martinez and Madam Daes’ conclusions are confirmed by Indigenous leaders.

“None of us are here representing the rights of individuals.  We are here as representatives of our nations and our communities.  It is our obligation to express their rights to self-determination and the voices of our ancestors who have stood firmly for these principles throughout history.  In my own nation, my ancestors, Sitting Bull and Crazy Horse, He Dog, White Cow Bull and Garfield Grass Rope, fought and died for the rights of the Tetuwan Oyate, the Lakota Nation.  None of them were fighting for their rights under United States federal Indian policy.  As long as we remember the source of our human rights and our duty to protect those rights, we cannot be defeated.  Only when we ourselves begin to listen to the words of the American colonist and its allies will we loose our international human rights.  I would urge us all to stand on the Natural Law, international law and the principles embodied within the United Nations Charter.  I would urge that no one succumb to the self-interest of American federal policy.  American federal policy does not protect human rights.”

In 1977, when Indigenous leaders of the Western Hemisphere went to the United Nations for the first time, Chief Jake Swamp of the Mohawk Nation made an intervention which still guides us in our international efforts:

“Existing international law and existing national law do not adequately protect us against the serous threats to our existence.  Our cultures, our religions, our governments, and our ways of life are all in danger.  We are not simply individuals with individual rights.  On the contrary, we exist as distinct peoples, distinct communities, real functioning nations.  We hold our lands in common, we hold our cultures and religions as nations and as communities and groups.  For these reasons we face unique problems.  Special measures are required to meet these problems.  If these measures are not taken, more and more Indigenous people may be destroyed and their cultures vanished forever.”

Treaties themselves are further evidence of the assertion of the international applicability of group rights, for treaties are not made between individuals, but between groups, peoples, indeed, nations. A nation capable of making treaties cannot be denied group rights under international law and standards. 

Efforts by state governments to oppose the collective rights of Indigenous Peoples are utilized to limit rights to self-determination and to invalidate the treaties that certainly evidence a distinction as “peoples.”  There is serious conflict over the inclusion of Indigenous Peoples as groups with rights under the international legal meaning of the term.  Nowhere has this dispute been more clear than in the current discussion at the InterSessional Working Group of the Draft Declaration on the Rights of the World’s Indigenous Peoples.  Some state governments, primarily those with Indigenous populations with treaties with that state, are fighting, to use the vernacular, tooth and nail to ensure that the Declaration contain no reference to group rights, self-determination or to permit the “s” to appear on “peoples” within the text of the document.  

 “Thus far the U.S. has failed to identify an interest or policy basis that weighs decidedly against international recognition of Indigenous Peoples group rights, and none is readily apparent.  In fact, an unclassified internal State Department memorandum, after recounting the U.S. position, essentially makes the point that no good reason exists for the U.S. to continue its resistance to Indigenous Peoples group rights in relation to international standard-setting.   The memorandum correctly points out that United States domestic law recognizes Indigenous Peoples “tribes” as collective entities with rights opposable against U.S. and local governments. The memorandum then asks the key question:  ‘Why accept this domestically but not internationally in a proper case? ”

Despite whatever the U.S. position may or may not be, domestic policy and declarations by one state do not negate the status of Indigenous Peoples as peoples.  During plenary meetings of Indigenous Peoples at the XIIth Session of the Working Group on Indigenous Populations, a statement was drafted by Indigenous groups which stated:

“We are compelled to remind state governments and others that you cannot create a peoples.  State governments did not create Indigenous Peoples and you did not create the sovereignty that we, as peoples, exercise as a birth right.”

In addition to Indigenous Peoples’ own views and the Treaty Study by Professor Martinez and his conclusions on group rights, there is a litany of circumstances under which the “collective rights that Indigenous Peoples have asserted…are increasingly accepted by relevant international actors.”
   

United Nations Special Rapporteur Aureliu Cristescu’s study of the evolution of the right of self‑determination concluded that “people” denotes “a social entity possessing a clear identity and its own characteristics” and  that the term “implies a relationship with a territory, even if the people in question has been wrongfully expelled from it.”  

I.L.O. 107 refers to Indigenous Peoples’ “descent from the populations which inhabited the country, or a geographical region to which a country belongs, at the time of the conquest or colonization” and their tendency to “live more in conformity with the[ir own] social, economic and cultural institutions.” 

The International Labor Organization’s 1957 Convention number 107, now revised into I.L.O. 169, in its statement of general policy, states the objective is of “promoting the full realization of the social, economic and cultural rights of [Indigenous Peoples] peoples with respect for their social and cultural identity, their customs and traditions and their institutions.”  It does not merely recognize “the right of ownership, collective or individual, of the members of the populations concerned over the lands which these populations traditionally occupy.”  It also recognizes their customary laws regarding land use and inheritance, and the right to be compensated in money or in kind for lands appropriated by the national government for development purposes. The collective nature of Indigenous Peoples rights are clearly confirmed in the ILO Convention.
 
The International NGO Conference on Discrimination Against Indigenous Peoples of the Americas, held at Geneva in 1977, stated in its final report that “Indigenous Peoples groups that have a permanent population, territory, government and the capacity to enter into external relations with other states should be regarded as states themselves.” 

In 1978 in Geneva, the World Conference to Combat Racism and Racial Discrimination specifically confirmed the application of the 1966 Convention on the Elimination of All Forms of Racial Discrimination to Indigenous Peoples.  The Conference representatives urged states to recognize the rights of Indigenous Peoples to “...participate freely and on an equal basis in the economic, social and political development of the country.”
  

In addition, the U.N. Human Rights Committee, the U.N. Committee on the Elimination of Racial Discrimination and the Inter-American Commission on Human Rights have referred to Indigenous “Peoples” in their official pronouncements.  Resolutions of European institutions also have invoked the term.
   Numerous states now regularly refer to ‘Indigenous Peoples’ in their statements before international conferences and institutions that are concerned with the topic.  This international practice reflects the fact that several states – including Canada, Bolivia, Colombia, Ecuador, Mexico, Nicaragua, and Paraguay – now have specific reference to “aboriginal” or “Indigenous Peoples’ in their domestic laws or constitutions.  References to ‘Indigenous Peoples’ can even be found in acts of the United States Congress and U.S. Executive Orders. 
    

 “Also relevant is the practice of important international human rights bodies, including the U.N. Human Rights Committee, the U.N. Committee on the Elimination on Racial Discrimination, and the Inter-American Commission on Human Rights, each of which has referred to Indigenous ‘peoples’ as holders or beneficiaries of rights.  This international practice is consistent with trends in the domestic laws of virtually every state that admits to having Indigenous Peoples groups within its borders, including the United States.  That trend is to accord legal entitlements to Indigenous Peoples as collective entities.” 

In Advisory Opinion No. 17
 the International Court of Justice defined the term “peoples” as meaning:

“[A] group of persons living in a given country or locality, having a race, religion, language and traditions of their own and united by this identity of race, religion, language and tradition, in a sentiment of solidarity, with a view to preserving their tradition, maintaining their form of worship, ensuring the instruction and upbringing of their children in accordance with the spirit and traditions of their race and rendering mutual assistance to each other.”

The United Nations cannot discuss Indigenous treaties without addressing group and collective rights.  Neither can it fully fulfill its own Charter without examining these issues and ending the contradiction between the stated principles and the application of them to Indigenous Peoples and nations.  It is therefore our responsibility to argue that this should not only be the objective of Professor Martinez’s Study and this Seminar, but also of the United Nations.  In accepting the Recommendations of this Treaty Seminar it will be advancing the principles it is obligated to uphold.  It is also a path to greater understanding and justice through implementation of Indigenous peoples’ treaties that contributes to the development of international human rights for all. 

Right to Self Determination 

Treaties between Indigenous Peoples and member nations are both evidence of the right to self-determination, as well as a means for the United Nations to resolve disputes on the issues relevant to both member nations and Indigenous Peoples.  

The Special Rapporteur argues that an understanding of the dispossession of Indigenous Peoples right to self determination is particularly relevant given that the purpose of the Study is to:

“eventually lead toward renewed recognition of Indigenous Peoples as distinct collectivities, allowing these peoples redress for decades – if not centuries – of discrimination and forced integration.”  (pa.104)

The right of peoples to self-determination is an international customary norm to which the international community has adhered and underlies the foundations of international treaty law.  In 1919, U.S. President Woodrow Wilson defined self determination as “the right of every people to choose the sovereign under which they live, to be free of alien masters, and not to be handed about from sovereign to sovereign as if they were property.”
   

Dr. Ted Moses of the Grand Council of the Cree has identified the basic right to self-determination as critical to the survival of Indigenous Peoples and fully develops the international foundation of this inherent right.  

“This evening I want to put the content back into the concept of self-determination.  I want to explain that the very survival of Indigenous Peoples depends directly on respect for the rights contained in that concept of self-determination.  

The most familiar reference to the international right of self-determination is that found in the International Bill of Rights in common Article 1 of the International Covenant on Economic, Social and Cultural Rights and the International Covenant on Civil and Political Rights.  

It is there that the content of the right of self-determination is set out in its essentials; and for this reason I want to begin by reading common Article 1 of the International Covenants in its entirety:

Article 1

1. All peoples have the right of self-determination.  By virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development.

2. All peoples may, for their own ends, freely dispose of their natural wealth and resources without prejudice to any obligations arising out of international economic cooperation, based on the principle of mutual benefit, and international law.  In no case may a people be deprived of its own means of subsistence.

3.  The State Parties to the present Covenant, including those having responsibility for the administration of Non-Self-Governing and Trust Territories, shall promote the realization of the right of self-determination, and shall respect that right, in conformity with the provisions of the Charter of the United Nations.

The fact that Article 1 is reproduced in each of the two Covenants gives us a particular insight into the right of self-determination.  Self-determination as a right, pertains not only to political status, but equally to economic, social and cultural development. . . Article 1 does not establish or create the right of self-determination.  It confirms that this right exists and that it is a right possessed by “peoples” or a “people.”
 

Neither did the treaties “establish or create the right of self-determination.”  They confirmed this right.  Dr. Moses’ statement portrays a situation common to Indigenous peoples around the world.  Presentation of this history and law before international forums, including the ICJ, objectified in the issue of treaties between Indigenous nations and states, offers the world a way to preserve our diversity while acknowledging the damages of our past.

“You are the start:  when you recognize the need for bringing all the nations together under values of generosity and courage, healing will begin.  But it is the object of the government to keep us apart.  They know that together we have this power. ”

The United Nations Draft Declaration on the Rights of the World’s Indigenous Peoples has preserved the right of self determination for Indigenous Peoples throughout its text in all areas affecting our lifeways.  The text was drafted in consultation with Indigenous Peoples and therefore reflects the philosophical underpinnings which comprise some of the common principles of Indigenous law which, not surprisingly, concur with the fundamental human rights and freedoms cited above.  In no section of the Draft Declaration is the necessity for the responsibility of governing ourselves more succinctly stated than in Article 3:

“Indigenous Peoples have the right of self-determination.  By virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development.”

For most Indigenous nations our responsibility is to the Creator and self-determination and sovereignty are essential components in fulfilling that responsibility:

“Each year we are given the opportunity to meet with each other to discuss our issues and the lives of our peoples.  This is an important gift.  The leaders that came to the United Nations in 1977 all represented the traditional leadership of their nations.  We brought with us our treaties and our instructions from the Creator about how we are to live in our nations, our territories and our lands.  We must remind ourselves that it is the spiritual center which guides us.  We all understand the same Natural Laws of the earth.  The natural world is not a resource, it is a relative.  This is what makes us different – our understanding of this Natural Law.  Those of us who abide by these laws will survive – if we do not follow them we will not.  Technology is bound by the same laws and must also abide by it.  Our sovereignty is an extension and a part of this Natural Law.  We must not forget the word, sovereignty – it concerns me that I don’t hear it much anymore.  But it’s what we must remember and what we must aspire to.  We are in this for the long fight.”

The right to self-determination is stated in the same terms in most international covenants and standards in the same way that it is expressed by Indigenous leaders.  It is therefore hard for Indigenous Peoples or, indeed, fair-minded people, to understand how a right that is applicable to the world cannot be applicable to Indigenous Peoples.  Chief Oren Lyons, a Faithkeeper of the Onondaga Nation, described the current struggle and status of Indigenous Peoples on the 50th Anniversary of the Universal Declaration on Human Rights.  

“On this 50th anniversary of the Universal Declaration on Human Rights, American Indians and Indigenous Peoples of the world are in the process of intense lobbying for a draft declaration on our rights as Indigenous Peoples.  This struggle is occurring at the Commission on Human Rights at the United Nations in Geneva.  It is interesting that after 50 years of a “universal” declaration, Indigenous Peoples are still fighting to be included as human beings with rights equal to the other peoples of the world.” 

International standards show that the denial of collective rights and the right to self-determination for Indigenous Peoples is unsupportable.  

“Respect  for the obligations arising from treaties”
 is a founding principle of the UN stated plainly in the Preamble and the customary right of self-determination was codified in Article 1 of the Charter of the United Nations.  Article 1 states that the purpose of the United Nations is to “develop friendly relations among nations based on respect for the principle of equal rights and self-determination of peoples. .  .”
  The Charter reinforces the fundamental principle of self-determination in Article 55, the foundational source of ECOSOC, by declaring the principle of self determination to be one upon which human rights and fundamental freedoms are based.

The notion of to self‑determination first appeared in an international legal instrument in the Declaration on the Granting of Independence to Colonial Countries and Peoples adopted by the United Nations General Assembly in 1960.
   The Declaration declares that “all peoples have the right to self‑determination; by virtue of that right they freely determine their political status and freely pursue their economic, social, and cultural development.”
 The Declaration condemns colonialism as an impediment to the social, cultural, and economic development of dependent peoples, affirms the inalienable right of all peoples to complete freedom and exercise of their sovereignty, and recognizes the developing trend in international law toward granting dependent territories freedom and independence.  The Declaration also proclaims the necessity of ending colonialism in all its forms, and it prohibits delays in ending colonialism based on the pretext that the group is inadequately prepared for independence.

The Recommendations proposed by this Treaty Seminar will provide the United Nations with a method by which universally acknowledged international rights and the self-interests of states, like the United States, can be peacefully resolved to the benefit of all the parties. 

“At the Working Group on Indigenous Populations, one of the few forums for Indigenous Peoples, Indigenous Peoples are still referred to as populations.  From our perspective and, indeed, under the application of international legal standards, by designating Indigenous Peoples as “populations”, we are kept from enjoying human rights.  Our international struggle has been a long hard battle for Indigenous Peoples of the western hemisphere and for Indigenous Peoples from around the world.  Recognition of our nations, lands, cultures, and governments have been the focal point of the draft Declaration on the Rights of the World’s Indigenous Peoples.  States have collectively refused to apply the international definition of self-determination with respect to Indigenous Peoples.  Of course, self-determination is the key to human rights.  Nevertheless, over the past 20 years the delegations of Indigenous Peoples from around the world have made progress in establishing a process for international recognition as peoples.  On December 10, 1993, the United Nations declared the Year of the World’s Indigenous Peoples and then in 1994, they declared the Decade of the World’s Indigenous Peoples. The history of colonization in every hemisphere of the world has caused grief and despair for the aboriginal peoples of the land and yet we survive by the will of the people with concern for the future.  For us, the 50th Anniversary of the Universal Declaration on Human Rights seems but a first step for our human rights as Indigenous Peoples and it is interesting to note that after 50 years we are still battling for ours.”
    

Both history and the United Nations’ own study on treaties by its chosen expert have shown the flagrant dismissal of internationally binding agreements in violation of international human rights laws and standards.  We are therefore proposing that the United Nations, utilizing competent international forums including the ICJ, be asked to determine what are the obligations of the parties to redress the violations?  This is how a world is built upon the foundation of peaceful co-existence and equality.  

Treaties as a Peaceful Means to Resolve Conflict and Equitably Apply International Human Rights Standards

Agenda Item 2b addresses “the importance of confidence-building steps to promote harmonious relations between Indigenous Peoples and non-Indigenous Peoples sectors of the population in multicultural societies and contribute to conflict resolution and prevention.”  We would submit that one of the most effective ways to promote such relations between all of our peoples would be to simply recognize the rights of our peoples under international law and standards and, in so doing, permit us to help in the evolution of progressive civil society.  

The existence of treaties between member nations and Indigenous nations evidence the assertion for the international applicability of collective rights for Indigenous peoples, for treaties are not made between individuals, but between groups, peoples, indeed, nations.  We take the well-founded position that international law protects our human rights under treaties.  

In taking this step, there would be resulting obligations to redress violations to human rights and treaties.

“. . . for those of us here representing sovereign nations, treaties are a very important issue.  Although our rights come to us from the Natural Laws under which we are born, we have entered into treaty agreements with foreign governments defining our rights to live peacefully on our land. . . .  The land was given to us by the Creator, to care for and to live with as our relative. Professor Martinez’s report is critical to our survival.  It seems sad that the existence of a race of people may hang on a report, but without international intervention on our behalf we will soon be overrun by the invader. . .”

The Commission on Human Rights itself has alluded to the question of redress and obligations.   In recommending the Treaty Study to ECOSOC, the Commission states in its resolution of 1988/56 that the Special Rapporteur should have a mandate to prepare:

"an outline on the possible purposes, scope and sources of a study to be conducted on the potential utility of treaties, agreements and other constructive arrangements between Indigenous populations and Governments for the purpose of ensuring the promotion and protection of the human rights and fundamental freedoms of Indigenous populations." 

The Study itself and its mandate was adopted by ECOSOC on May 24,1989 in resolution 1989/77.  Since that time, Professor Martinez has considered the forward-looking aspect of his mandate to be the crucial purpose of the Study.  

The third part [of the Study] was to address the potential value of [treaties] as the basis for governing the future relationships between Indigenous Peoples and States. Both the form and substance of such instruments were to be considered in the final stage of the Study, as well as possible mechanisms to be institutionalized in the future, to secure their implementation. (E/CN.4/Sub.2/1988/24, Add. 1, paragraphs 21-23.) (paragraph 18).

In analyzing the effectiveness of conflict resolution systems, the Special Rapporteur puts forth three necessary elements (paragraph310).  The first concerns the capacity to avoid and respond quickly to conflict situations.  By way of example, the Lakota Nation’s attempt for adjudication within the domestic court system took the better part of the 20th century (this is more thoroughly discussed below).  Hardly a quick response.  In North America, the inadequate responses of Canada and the United States have resulted in violent conflict at Oka, at Wounded Knee and at the “shootout” at the Jumping Bull property in the 70s in the United States.  In these instances the only “existing mechanism” seems to have been the FBI and military force.  Neither the courts nor the military powers can respond “promptly and, preferably, in a preventive manner with conflict situations” (paragraph310).  

The second criterion is what Professor Martinez describes as the “sensitive issue” of international versus national jurisdiction.  Naturally, we would argue, that under international law and standards, international treaties have international jurisdiction.  This issue is dealt with in more detail below.  However, it is appropriate to mention that the issue of domestication or the attempts to make international treaties the subject of judicial and legislative control (as well documented in the Treaty Study and other sources) demonstrates the historical ineffectiveness of a national jurisdiction.  

Finally, the third criterion effectively describes the entire problem:  “the manner in which the effective participation in these mechanisms of all parties concerned – in particular that of Indigenous Peoples – is to be secured” (paragraph 310).  Simply put, this has never happened.  Alien systems have been applied in ensuring the separation of Indigenous Peoples from their inherent rights as peoples, as nations and as groups entitled to application of international law.    

Indigenous Peoples desire, peaceful, just and legitimate resolution of conflict.  We have honored our treaties of peace and friendship and now simply seek justice, international justice.  

“[The Special Rapporteur] also has reasons to conclude that there is a widespread desire on the Indigenous side to establish (or reestablish) a solid, new, and different kind of relationship, quite unlike the almost constantly adversarial, often acrimonious relations it has had until now with the non-Indigenous Peoples sector of society in the countries where they coexist. In their view this can only be achieved either by the full implementation of the existing mutually agreed-upon legal documents governing that relationship (and a common construction of their provisions), or by new instruments negotiated with their full participation. This perception is shared by the appropriate government officials in a number of countries, including Canada, New Zealand, and Guatemala.”  (paragraph267) 


This view is not simply that of Indigenous Peoples.  It is also that of the Special Rapporteur, certain nation states, and, at least philosophically, the United Nations as a whole.  Even the United States itself has historically admitted its responsibility to international law (albeit, its message in contemporary times has been somewhat more inconsistent):  

“U.S. violation of international law, even when constitutional and in accord with domestic law, does not relieve the United States of its international responsibilities; i.e., its obligations to the world community, under international law – which has the binding force of law even in those instances when United States courts are disabled from enforcing it...  Thus the liability of the United States as a member of the world community was acknowledged by Secretary of State Bayard in 1887.”

In addressing “confidence building steps to promote harmonious relations between Indigenous Peoples and non-Indigenous peoples,” Indigenous values must be considered in the search for “conflict resolution and prevention.”  As Lakota people, our responsibility in our territory for these rights are given by the Creator and preserved in our treaties with the United States government.  For our nation, the treaties were sealed with the pipe, making them a sacred obligation of our people under our law.  It is a matter of balance, a question of, to quote the Spokesman for the Teton Sioux Nation Treaty Council, Tony Black Feather:

“a sick and dying world in which the Natural Laws of the Creator must be restored in order to find peace.  Until we take our rightful place at the United Nations, there can never be any true balance or harmony in the world.”
  

In the Treaty Study, Professor Martinez reached the same conclusion:

“The Special Rapporteur is fully convinced that the overall Indigenous problematique today is also ethical in nature.  He believes that humanity has contracted a debt with Indigenous Peoples because of the historical misdeeds against them.  Consequently, these must be redressed on the basis of equity and historical justice.” (Paragraph 255) 

Madam Daes’ study on Indigenous Peoples’ relationship to our land also acknowledges the movement in international forums to find justice based on dialogue between differing worldviews:

“For a number of different reasons, the international community has begun to respond to Indigenous Peoples in the context of a new philosophy and world perspective with respect to land, territory and resources.  New standards are being devised based, in part, upon the values that have been expressed by Indigenous Peoples and which are consistent with Indigenous Peoples’ perspectives and philosophies about their relationships to their lands, territories and resources.”  

Madam Daes also sets forth some of the objectives that must be considered in resolving issues:

“It may be useful to suggest some of the objectives for any endeavors to resolve Indigenous Peoples land issues and problems…  

(ii) To correct in a just manner the wrongful taking of land and resources from Indigenous Peoples;…

(v) To resolve and avoid uncertainty of land and resource ownership, and to avoid conflict, instability and violence in relation to Indigenous Peoples rights to lands and resources;

(vi) To assure the rule of law, non‑discrimination and equality before the law in regard to Indigenous Peoples and their rights to lands and resources, while recognizing the right of Indigenous Peoples to exist as distinct cultures with certain unique rights;…” 

Treaties not only establish an obligation to redress the specific violations of their individual application, but become the source for guaranteeing fundamental freedoms and human rights in a greater international context for Indigenous Peoples.  Treaties entered into in good faith are sacred agreements.  Treaty-making is recognized globally as an essential means for ensuring peace, friendship, recognition and respect for our land, resource and other fundamental rights.  Therefore, the historical context and content of treaties provide essential information to the United Nations in carrying out its mandate.  A good first step in promoting harmonious relations would be for the United Nations bodies to adopt the recommendations of the Treaty Seminar and to begin an open, critical and non-prejudicial examination of resolution and redress for the issues defined in the Treaty Study.  

However, governments may not be willing to do this without encouragement from international bodies like ECOSOC.  We argue that this is a critical time for the United Nations to assert itself as the arbitrator of peace and justice in the world if humankind is to evolve into the high standards established in the United Nations Charter, the International Covenants on Human Rights and other binding international human rights instruments, as well as in the Universal Declaration on Human Rights and the Draft U.N. Declaration on the Rights of Indigenous Peoples, as adopted by the Sub-Commission on the Promotion and Protection of Human Rights.  It is our aspiration that Indigenous forums within the United Nations system take these proactive steps and, in so doing, permitting Indigenous peoples themselves to add to the overall wellness of the human family.  

International vs. Domestic Intervention

Agenda Item 2 c) asks us to address “the important role of effective national mechanisms to ensure the full recognition, implementation and protection of Indigenous Peoples treaty rights.” 

In presenting the Treaty Study to the Working Group in 1998, Professor Martinez began by proposing the establishment of national, internal mechanisms for the redress of these issues.  

“We need to establish internal channels with full Indigenous participation which establish a national means of reconciliation.” 

However Professor Martinez recognizes that domestic solutions to international issues create their own “problematique.”  

“. . .  when national conditions are insufficient, it is necessary to have recourse to international solutions.”
  

Therefore, the Study does not in any way preclude the need for international intervention.  In fact, it recommends that it may be necessary (paragraph 320) when “the non-existence, malfunctioning, anti-Indigenous discriminatory approaches [of conflict resolution by nation states], or ineffectiveness of those national institutions . . .”  become the source of “more valid arguments for international options” (paragraph 317).

The need for international intervention is consistently reflected in the response of Indigenous Peoples and nations.  The work of the Teton Sioux Nation in international forums over the past 25 years is evidence of our belief that only an international tribunal can resolve these issues.  A resolution by several North American Native nations resulted from an international Treaty Gathering at Lower Brule on the territory of the Lakota Nation on June 19, 1999.  It states simply the responsibility that must be taken to redress the violations of Indigenous rights and affirms that justice must be sought in international forums:

“Our people will have justice in the eyes of the world.”  (Tony Black Feather at Lower Brule, June 1999)  

“To the extent that the Special Rapporteur’s Study on Treaties, Agreements and Other Constructive Arrangements Between States and Indigenous Peoples concludes that treaties between Indigenous nations and nation states are legal, internationally binding agreements, we support all of the  recommendations and conclusions which place advocacy for treaty equity and historical justice within international forums.”

The same appeal that Indigenous leaders made in advocating for a Treaty Study, applies in bringing the conclusions of that study before an international tribunal.  

“We feel it would be very constructive to insure better implementation of our treaties if you, the world’s best experts on Indigenous Peoples rights would propose a resolution . . . establishing an advisory commission to come to the United States and other countries where there is a large Indigenous Peoples population to listen to us, because in the United States, where we live, the government turns a deaf ear while making decisions which effect our lives, like breaking our Treaty and giving unjust compensation.”

As a first step, the United Nations did respond in the form of the Treaty Study.  Our people were listened to.  The conclusions offered by Professor Martinez in establishing the international nature of our treaties and rights is a reflection of this understanding.  It is now time to bring the parties to an international tribunal to explain the abuses concluded by that study and to negotiate for a resolution to redress these violations.  

Sadly, international forums are also lacking in proper jurisdictions for Indigenous Peoples to redress the violations of treaty issues and human rights.  In discussing the limitations placed on the Working Group on Indigenous Populations, Tony Black Feather stated, 

“The Indian people gathered here understand that this is not a court of justice.  But we must remind our honorable Chairperson, that this is presently the only international forum available to Indigenous Peoples.  It is impossible for us to report on developments without referring to those member nations who are the problem.  It is also impossible for us to report on human rights violations without discussing the party responsible for those violations.  And if the Working Group is not interested in human rights, then it is truly a sad day for our people who have now been coming here for 20 years.”

The absence of Indigenous forums with effective authority to supervise redress adds to the significance of a recommendation for intervention of a proper forum within the United Nations system, specifically an advisory opinion from the ICJ.  

In an intervention on Article 36 of the Draft Declaration on the Rights of the World’s Indigenous Peoples before the XIth Session of the Working Group on Indigenous Populations, Chief Oren Lyons of the Haudenosaunee also referred to the need for international intervention.  

“Indigenous Peoples have the right to observance and enforcement of treaties, and agreements concluded with States or their successors, according to their original intent.  Conflicts and disputes on any matter between Indigenous Peoples and states which cannot be settled by mutual agreement should be submitted to competent international bodies.” 

Later, the Haudenosaunee position on submittal of treaty issues before international tribunals was unambiguous.  Chief Oren Lyons commented on this in an intervention before the Working Group on Indigenous Populations when Professor Martinez’s Treaty Study was still being reviewed:

“We, the Haudenosaunee delegation ask the W.G.I.P. to address the following recommendations:. . . Regarding #318, of the unedited final report, we suggest that the world court at the Hague be the international forum to address the issue of our treaties.”
  

The United States has even admitted the limitations of domestic resolution to international issues:

 ‘It has been constantly maintained and also admitted by the Government of the United States that a government can not appeal to it municipal regulations as an answer to the demands for the fulfillment of international duties.’”
 

But the United States has repeatedly demonstrated its unwillingness to adhere to either a self-imposed standard or the common sense approach under Natural Law stated by our Lakota elder.  Nonetheless, United States domestic law does not relieve the US from its responsibility to international law as a “civilized” nation.  Even today in a world with only one superpower (at least in terms of military might).  international resolutions to international disputes are required.

“The Special Rapporteur also recommends --in the existence of treaties/agreements relations between Indigenous Peoples and States-- the fullest possible implementation in good faith of their provisions from the perspective of seeking both justice and reconciliation. In the event that the very existence (or present day validity) of a treaty becomes a matter of dispute, a formal recognition of that instrument as a legal point of reference in the State's relations with the peoples concerned should be a step which will greatly contribute to a process of confidence-building that may bring substantial benefits.”( paragraph 324)

Unfortunately, the European settler nation surrounding the territories of many Indigenous nations, and in particular the Lakota Nation, has been shown to have little prevailing interest or motive in following the standards of international law or fairplay.  Domestication, colonial tribal councils, undermining traditional leadership, domestic judicial systems which purposely limit their own ability to adhere to treaties, and ancient reliance on a belief in the superiority and exclusiveness of a Euro-American system, all conspire against domestic remedies to such deep seated differences.  A simple review of history proves this failure.  

“[T]he aspirations of Aboriginal peoples are not simply to be treated as vestiges of cultural differences, but those of nations disinherited by the unquestioned operation of the colonizer’s constitutional law.”
 

“Under the circumstances, Indigenous Peoples cannot win. In the past they were denied rights because of their “otherness” and their alleged inability to adapt to European ways. Subsequently, they have been denied rights because of their alleged assimilation into mainstream culture. Now, although they are being invited to reclaim rights, this is on the condition they comply with exogenously defined standards of “cultural distinctiveness.”

And we might add, we are also asked to ignore internationally binding treaties that under any standard guarantee our survival as a distinct people, due all the rights, responsibilities and freedoms enjoyed by any of the other peoples of the world under international law. 

Madam Daes addresses the use of treaties as a remedy for treaty abrogation and land rights violations and recommends that an international remedy must be examined in terms of equality and non-discrimination:

“Another example of discriminatory legal doctrines is the law in regard to treaties made with Indigenous Peoples.  Treaties have been used, among other purposes, as mechanisms for gaining cessions of Indigenous Peoples land and for ostensibly guaranteeing rights to the remaining lands held by the Indigenous Peoples nation.  The problem of discrimination arises when the State later abrogates or violates the treaty.  In the typical case, the injured Indigenous Peoples nation or tribe has no legal remedy against the State either in domestic law or under international law.  The denial of any remedy under international law is inconsistent with the use of treaties as a legal mechanism and with the status of Indigenous Peoples as subjects of international law.  Thus, Indigenous Peoples appear to be unique in being denied legal remedies for violation of their rights where the State abrogates or violates a treaty between the State and an Indigenous Peoples nation, tribe or peoples...  The question, in such cases, remains whether a just remedy is provided for treaty violation or abrogation, and whether the use of the treaty mechanism in domestic law is non-discriminatory.” 

She further concludes, that to redress these issues in a non-discriminatory manner, international mechanisms should be considered:

“Governments are encouraged to consider the establishment and use of impartial mechanisms, including international mechanisms, to oversee and facilitate fair and equitable resolutions of Indigenous Peoples land and resource claims and the implementation of land agreements.” 

Madam Erica Irene Daes also acknowledges the importance of establishing a new approach that can play a constructive role regarding problems pertaining to land and resources,inter alia,  

“(b)
The creation of an Indigenous Peoples land and resource ombudsman or office which could provide response, mediation and reconciliation services;

(c)
The creation of a complaint mechanism or procedure for human rights violations that pertain to Indigenous Peoples land and resource situations;

(d)
The creation of a body with “peace-seeking” powers to investigate, recommend solutions, conciliate, mediate and otherwise assist in preventing or ending violence in situations regarding Indigenous Peoples land rights;” 

In the final chapter of the Treaty Study, Professor Martinez makes many recommendations designed to bring about reconciliation between Indigenous Peoples and member nations.  

“In his view, any contradiction that may emerge between the exercise of said right [self-determination] by Indigenous Peoples in present-day conditions and the recognised right and duty of the States in which they now live to protect their sovereignty and territorial integrity, should be resolved by peaceful means first and foremost via negotiations-- through adequate conflict-resolution mechanisms (either existing or to be established); preferably within the domestic jurisdiction and always, with effective participation by Indigenous Peoples.” (Paragraph 256)

Although, the idea of “domestic jurisdiction” is mentioned, the overriding principle is that the full and effective participation of Indigenous peoples must be a component of any mechanism.  As is clearly demonstrated here, Indigenous Peoples desire international adjudication and Professor Martinez in no way precludes this alternative.  In fact, he suggests the establishment of “an entirely new, special jurisdiction to deal exclusively with Indigenous issues, independent of existing governmental . . . structures.” (paragraph 307)

Only an international hearing can resolve treaty issues, guarantee the inalienable rights of Indigenous Peoples and advance the case for universal application of international law.  In 2003 at the Permanent Forum, nearly fifty Indigenous nations and organizations supported a resolution requesting an international resolution to treaty disputes.  Professor Martinez in the Treaty Study also states that “there is almost unanimous opinion among geographically-dispersed Indigenous Peoples that existing State mechanisms . . . are unable to satisfy their aspirations and hopes for redress” (paragraph 266).  This should necessarily lead to the conclusion that domestic remedies cannot, by definition, resolve the Indigenous issues and conflicts with States over treaties and human rights issues.  When entire groups of peoples believe, based on a vast amount of historical fact, that they cannot enter a forum as equals, it is impossible to find justice in a domestic setting. 

Successful resolution of treaty issues cannot occur within the domestic setting of nations states, certainly in the case of the United States and the Lakota Nation.  Peaceful and domestic resolutions have been tried at every level, and the Lakota Nation is not alone in asserting the prejudicial and unjust review of treaty disputes within domestic settings.   
Exhaustion of Remedies in the Case of the Lakota Nation

In the case of the Lakota Nation, an approach utilizing “special jurisdiction to deal exclusively with Indigenous issues, independent of existing governmental structures
” has already been tried in the United States.  

“The Teton Sioux nation Treaty Council is now seeking assistance and remedy through the United Nations after considerably exhausting all of the available remedies through the tribal EuroAmerican council, the Bureau of Indian Affairs, the Secretary of the Interior, the Department of State, the Court of Claims, the United States Supreme Court and the Congress of the United States.  All efforts have failed.  we believe that with righteous consideration and a solid unity of the full-blooded Indigenous Peoples, our plight through the United Nations will surely be vindicated and the world will see that the Sioux Nation, as a sovereign nation, will be resurrected.”

The Lakota Nation entered into several treaties with the United States government, specifically the Fort Laramie treaties of 1851 and 1868.  The international nature of these treaties is well established in the Treaty Study by Professor Martinez.  

Additionally, it can be argued that all of the determining factors stated by the International Court of Justice in Advisory Opinion No. 17 defining “peoples” are evidenced in the Fort Laramie Treaty itself.  The Lakota Nation is a group of persons living in a given country, having a race, religion, language and traditions of their own. United by this identity of territory, race, religion, language and tradition, the Lakota Nation signed the Fort Laramie Treaty of 1868 in a sentiment of solidarity, with a view to preserving their tradition, maintaining their form of worship, ensuring the instruction and upbringing of their children in accordance with the spirit and traditions of their race and rendering mutual assistance to each other. 

Maintenance and preservation of our distinct culture is the point of the work of the Teton Sioux Nation Treaty Council.  The treaties are international mechanisms which bring the issue of survival, a survival that is threatened, into international forums.

“If we do not continue this work their will come a day when, though we may look like Lakotas, there will not be one Lakota who can speak our native tongue.  When the tongue of a people dies, their culture perishes…. We must try not to become a faceless morass of humanity with no identity.  It is our intent at these meetings [traditional government councils of the Teton Sioux Nation Treaty Council] to maintain our identity as the Lakota Oyate.”

The Fort Laramie Treaty of 1868 was signed by representatives of no less than seven council fires, a defining entity with the traditional government, which comprised the Lakota Nation.  The unification of these different bands under the umbrella of the Lakota Nation is evidence of the sentiment of solidarity of a peoples.  The fact that the treaty itself states that the Lakota Nation signed in order to preserve peace for their nation, and the fact that the treaty reserves certain unceded land in order to preserve the traditional hunting rights of the Sioux, shows the intent of the Lakota Nation to preserve their tradition in accordance with the spirit and traditions of their “race.”  The intent to preserve the traditions of the Lakota Nation and the sentiment of solidarity of the Lakota peoples is still in effect today.  

Sovereignty, self-determination, our definition of who we are as peoples and, finally, recognition of these rights in international forums is the only opportunity we have for survival.  The abrogation of the treaty by the United States and the subsequent passage of the Manypenny Commission agreement of February 28, 1877 violated the right of the Lakota Nation to exercise this right to sovereignty and self-determination as a distinct people.  The 1877 agreement, which unilaterally abrogated the Treaty of 1868, was enacted after Congress passed a resolution in 1871 which declared that “no Indian nation or tribe .. shall be acknowledged or recognized as an independent nation...”  Therefore, the United States unilaterally abrogated a treaty with international legal effect and replaced it with an “agreement” that had only the weight of domestic law.

There is a long history of exhausting domestic remedies within the U.S. system by the Lakota Nation.  The Teton Sioux Nation Treaty Council itself was formed in 1894 in order to advocate for the treaty rights of the Lakota Nation.  It pushed for the creation of the Indian Claims Commission which was created specifically to deal with Native American claims.  As a court with special jurisdiction, created by Congress in 1946, it was independent of governmental structures.  On August 15, 1946, the Indian Claims Commission (ICC) Act was singed into law by President Truman.  The ICC created a separate court with jurisdiction over all legal and equitable Indian claims brought against the U.S.  

The ICC was, at least on paper, created to remedy past moral and legal wrongs committed by the United States.  However, the only remedy the Teton Sioux Nation could hope for was monetary compensation.  Again, the ICC was also limited in that the act creating it which provided that “it could pay only the fair market value of the land at the time of the taking, without interest, and it could not restore land to Indians, under any circumstances.”

Unfortunately, the Lakota leadership never assumed that suits for damages for abrogation of treaties had anything to do with the enforcement and validity of the treaty itself.  Compensation for advantages gained from “stealing” land does not seem unreasonable.  But neither should it, in the view of the Lakota Nation, mean that compensation negates the treaty.  The Lakota Nation is and was simply asking that the legal, nation to nation agreement between the Lakota and United States, as defined in the Fort Laramie Treaty of 1868, be observed and honored.

After first deciding against the Lakota claim, in 1958 the Indian Claims Commission reopened the case, and an​nounced it would reconsider its 1950 decision on the merits of the Sioux claim.  The Sioux filed an amended petition, restating their claim that the Black Hills had been taken from them without just compensation (there was still no venue for seeking the return of the land).  It was another decade before the Commission framed the issues it would hear, and not until 1974 did it reach a decision.  The Commission concluded that the Sioux’ claim was not barred by res judicata (judicially acted upon or decided) because of the 1946 claim, that the United States had failed to pay the Sioux adequate consideration for the taking of the Black Hills, and that the United States’ course of unfair and dishonorable dealing entitled the Sioux to damages.

The United States appealed the first two holdings to the Court of Claims, namely res judicata and adequate compensation.  The Court of Claims held that, while “[a] more ripe and rank case of dishonorable dealings will never, in all probability, be found in our history...,” and that the Sioux were entitled to $17.5 million for the land and the gold taken from it, the claim was barred by res judicata.  In 1978, Congress passed a statute allowing the Court of Claims to review the merits of the Sioux claim de novo, without regard to res judica​ta.  Under this statute, the Court of Claims proceeded to affirm the Indian Claims Commission’s original holding that the Black Hills had been taken without just compensation, and that the Sioux were entitled to interest on their claim.  The United States appealed this decision to the Supreme Court, which affirmed it in 1980.

However, the treaty descendants were never consulted.  This monetary award was unacceptable compensation to a people who had been forcibly denied their aboriginal territory and deprived of their livelihood and culture.  Not one dollar of the court awarded “settlement” has ever been claimed by the Lakota people.  The Sioux seek the return of their ancestral lands, including the Black Hills, and the recognition of the rights guaranteed by the 1868 Fort Laramie Treaty.  Not only was the domestic adjudication inadequate for the Lakota Nation, the unresolved court decision has rendered the US courts incapable of adhering to treaty obligations to which they admit. 

An attempt by the Oglala Lakota for the return of treaty territory was dismissed by the Court of Appeals for the Eighth Circuit in 1982.  According to the Court of Appeals, the only award the United States system permits is money.  Since the act creating the ICC was designated for all Indian claims and did not expressly provide for a remedy of land return, the court was left with no option but to dismiss a land return suit.  According to this reasoning, the only way the Teton Sioux Nation Treaty Council can successfully bring a land return action is if Congress enacts a statute expressly allowing land return as a remedy that may be awarded to the Indians in claims brought against the U.S. Absent such a statute, the courts may only award money judgments.  Consistent with the history of federal Indian policy, the Court of Appeals continued the United States tradition of successfully undercutting any possible enforcement of the nation to nation agreement set forth in the 1868 treaty.

It is clear that impartial and equal access is impossible within a domestic setting.  The interests of an overwhelming power have no motive, legal or otherwise, to adhere to impartial negotiations.  How else could the Indian Claims Commission, a court of special jurisdiction created to hear “claims based upon fair and honorable dealings”
, decide that signatures of ten percent of the Lakota adult male populations fulfilled the obvious requirement of the 75% required by treaty?  As Professor Martinez states in his report:

“. . . in light of the situation endured by Indigenous Peoples today, the existing mechanisms, either administrative or judicial, within the non-Indigenous Peoples spheres of government have been incapable of solving their difficult predicament…”(paragraph 306)

Tonya Gonnella Frichner of the Onondaga Nation and President of the American Indian Law Alliance, an NGO in consultative status with ECOSOC, addressed the serious detriment of advocacy for Indigenous rights within federal forums.  

“There is often frustration in our communities because of the daily conflicts and injustices which exist.  Sadly, for Indigenous Peoples, the colonial courts usually render decisions that are unfavorable for our peoples.  In the same way, working within the legislative political system is also a process that does not work for our people.  The history of United States Federal Indian Law demonstrates this.  The Lakota case is a good example of the truth of these words.  For more than fifty years, the Lakota Nation pursued the issue of treaty violations and the theft of the Black Hills through the United States federal court system.  After many decades, the United States Supreme Court sided with the Lakota position and concluded that the treaty was violated and the Black Hills taken illegally.  However, the limitations of politics and domestic law were soon apparent.  Even with the decision of the Court, there was no recourse available for the Lakota people except money which was not accepted.  The United States would not, even in the face of a favorable Court decision, live up to its treaty obligations.  As the resolution prepared by the delegates states, we must support ‘advocacy for treaty equity and historical justice within international forums.’” 

On March 3, 1871, the United States stopped making treaties with the Indigenous nations of North America.  However, the Act specifically stated that treaties signed prior to the Act were in full force and effect.  Consequently, the bilateral treaties between Indigenous nations and the U.S.A. take precedence over unilateral Acts of Congress, in accordance with the United States’ own Constitution.  The Constitution itself states that treaties are the highest law of the land.  It can therefore be argued that even in the United States, treaty issues are to be considered in the context of international forums.

Equality, self-determination and prohibition of discrimination should be the basis of justice for Indigenous Peoples.  These are great words and can be applied in resolving our issues. 

“Conflicting interpretations regarding treaty provisions and the modalities of treaty negotiation would not be a problem if all parties involved could address or redress them on an equal footing. However, Indigenous Peoples lack an important quality, that is, recognition as peoples and the possibility of seeking redress collectively.”

This inequality could be corrected within appropriate international forums dedicated to the preservation of justice and non-discrimination.

It is clear that processes, as suggested by Professor Martinez, “via negotiations-- through adequate conflict-resolution mechanisms . . . with effective participation by Indigenous Peoples” (Paragraph 256) are impossible within the domestic judicial milieu of the U.S. system.  The interests of the United States do not lie within international forums precisely because of the capacity for fair and equitable treatment of the Lakota Nation claim.  Domestic “negotiations” serve the purpose of the U.S. where they have the power and control.  Professor Martinez, though advocating for the creation of domestic dispute resolution processes, acknowledges the obstacles faced by Indigenous peoples:

“The Special Rapporteur is quite familiar with the reticence expressed time and again, by States toward the question of taking these issues back to open discussion and decision-making by international fora. ..” (paragraph314) and “. . . in light of the situation endured by Indigenous peoples today, the existing mechanisms, either administrative or judicial, within the non-indigenous spheres of government have been incapable of solving their difficult predicament…”(paragraph 306)  

Professor Martinez is clearly of the opinion that one should not dismiss outright the notion of possible benefits to be reaped via the establishment of an international body (or within existing mechanisms such as the ICJ?) when, under certain circumstances, states are unwilling or unable to be just (paragraph 315).

The United States and the Sioux are both without additional re​course.  The United States has no means by which it can vacate the Supreme Court’s order that it pay the Sioux just compensation plus interest.  But neither do the Sioux have any means by which they can enforce the provisions of the treaty.  At no time since the breach of the Treaty in 1877 was the return of the Black Hills an available remedy.  And at no time since the 1920 Act did anyone ever ask the Sioux if any amount of money would serve them as “just compensa​tion.”

“…in 1983 … we got tired of just complaining and went to work to do something.  We bought an old Remington typewriter at a junkyard with money from pop cans and we got to the United Nations.  Then we asked for assistance.  People gave from England, the Seventh Generation Fund helps out, one year the United Nations helped out.  Although the United States is trying to block our efforts, bringing the tribal councils to the United Nations now, we have support from countries and people all over the world.  At the United Nations we found that there are people like us all over the world.  I want you to know these things and though we sometimes lose hope and we lose our elders, these meetings are all we need to keep the spirit alive, to keep us doing our work.” 
 

The history of the Lakota Nation in the U.S. Courts clearly demonstrates the failure of domestic remedies.   

“. . . with the growing international concern about all human rights and related developments, one element appears very clear in the mind of the Special Rapporteur:  the more effective and developed the national mechanisms for conflict-resolution on Indigenous issues are, the less need there will be for establishing an international body for that purpose.  The opposite is also true: the non-existence, malfunctioning, anti-Indigenous discriminatory approaches, or ineffectiveness of those national institutions will provide more valid arguments for international options...” (paragraph322, emphasis added)

The American “national mechanisms for conflict-resolution on Indigenous issues” have been ineffective.   The conclusion of the Lakota Nation is that these venues have already failed.  

“The political system of the United States . . . plays games with our lives.  They have installed colonial governors, dictators, on our territory through the Indian Reorganization Act.  We are tired of being used, misused and abused.  Used when it comes time for an Indian head count to receive money from Washington, misused when there is an election and they want elders to stand up with politicians, and abused when Lakota elders are thrown in jail for standing up for their human rights and the use of the land on our territory.  And these things continue, over and over, across many years.  The abuses pile up on us and we have no alternative but to listen to the wisdom of our treaty elders.  They have advised us to get away from the federal system and to stop babying a system that doesn’t work.  They have advised us to take our human rights issues to human rights forums, international forums.” 

Without additional domestic recourse and having actually been through the experience of the establishment of “special jurisdiction to deal exclusively with Indigenous issues”, the Lakota Nation has come to the international arena for a means to resolve these disputes.  Professor Martinez leaves the door ajar for entry into international forums and does not dismiss this particular remedy:

“While it is generally held that contentious issues arising from treaties or constructive arrangements involving Indigenous Peoples should be discussed in the domestic realm, the international dimension of the treaty problematic nevertheless warrants proper consideration.”  (paragraph 312)

In fact, it has been Professor Martinez’s own advocacy in cooperation with Indigenous peoples, experts and the Commission on Human Rights that convened the Treaty Seminar to discuss these very issues (paragraph 316).

We would suggest that, given the history of domestic resolution systems, the inability of state mechanisms to be fair or impartial, and the international nature of the treaties at issue, the only reasonable conclusion is for the relevant United Nations forums to ask ECOSOC to develop adequate and impartial means to resolve treaty disputes, including the submittal of a request for an advisory opinion from the ICJ.  It is in this way that the ultimate purpose of the Treaty Study, as mandated by the Commission, and the principles of the United Nations can be fully achieved:

“Also to be borne in mind is that the Special Rapporteur has identified the ultimate purpose of his mandate as offering elements toward ‘the achievement, on a practical level, of the maximum promotion and protection possible, both in domestic and international law, of the rights of Indigenous populations and especially of their human rights and fundamental freedoms,’ (E/CN.4/Sub.2/1988/24, Add. 1, para. 10, and E/CN.4/Sub.2/1991/33, paras. 71 and 74.) by means of creating new juridical standards, negotiated and approved by all the interested parties, in a process tending to contribute to the building of mutual trust ( Ibid., para. 14. ) based on ‘good faith, mutual understanding of the other parties' vital interests, and deep commitment from all of them to respect the eventual results of the negotiation’.” ( E/CN.4/Sub.2/1991/33, para. 85. )” (Paragraph292)

Addendum

The Teton Sioux Nation Treaty Council and its allies submit the following: 

Based on the history of Indigenous Peoples within the UN system, the issues raised within its Treaty Study, and the time for the fair and equitable resolution of issues pertaining to Indigenous Peoples and nations, the Lakota Nation is asking that ECOSOC propose the follow question to the ICJ for an advisory opinion:

1(a)
What are the requirements necessary for a treaty or agreement between Indigenous Peoples and recognized states to be afforded the status of an international treaty?

1(b)
Were such minimum requirements met in the 1868 Treaty of Fort Laramie?

2(a)
What are the minimum requirements necessary for extinguishment of the international status of a treaty or agreement between Indigenous Peoples and recognized states.

2(b )
Were such requirements met with respect to the 1868 Treaty of Fort Laramie?

2(c)
Are there actions of either party in violation of the 1868 Treaty of Fort Laramie?

3(a)
What principles should apply in remedying violations of treaties or agreements between Indigenous Peoples and recognized states?

3(b)
Are there obligations to redress these violations?

In part 1 of the question proposed for submittal to the ICJ, we are prepared to discuss the requirements necessary to afford treaties international status and examine if those standards were met in the 1868 Fort Laramie Treaty.  We will successfully argue the applicability of international standards and law to the benefit of Indigenous Peoples.  Through the example of the Lakota Nation, we are prepared to show that the requirements necessary to afford international status to treaties between Indigenous nations and nation states have been met.  We can prove that the nationhood of Indigenous Peoples was understood by the European settler nations and their successors and that today the rights of Indigenous Peoples as communal cultures, meeting the international definition of “nations” and “peoples”, have not been compromised.  

In discussing the unilateral extinquishment of treaties in the second part of the question, we will examine the Doctrine of Discovery as an historical injustice utilized to this day to dispossess Indigenous Peoples of their lands and to prevent Indigenous Peoples from accessing international forums.  We will also show how the Doctrine of Discovery has been utilized in a process known as domestication in which nation states reduce the status of Indigenous nations from peoples with the right of self-determination to subjects of domestic law, which has been, in turn, utilized to abrogate treaties.  The United States has exploited “domestication” as a means to remove the Lakota Nation and Indian people from the scrutiny of international standards again providing a specific example of a more universal practice. The Doctrine of Discovery, treaty abrogation and domestication will demonstrate the holocaustic effect on the Indigenous Peoples of the world and how these are used even in the modern era to justify the divine right of Western nations.  And although this process was designed and originally applied by the West, it has been used throughout the world.  Finally, at the end of the second section, we will enumerate the specific violations by the United States to the Fort Laramie Treaty of 1868 and the resulting need for redress.  

In the third part of the question, we turn to the international principles that should be applied in remedying the violations to the treaties of the Lakota Nation and, by extension, Indigenous Peoples.  This section will address group rights and the self-determination of Indigenous Peoples, demonstrating that in addition to international standards and law, treaties evidence and preserve this inherent right.  We will suggest that these are the principles which must be considered in developing redress for the Indigenous “problematique.”  

Finally, the Lakota Nation offers its own challenge to the world:  in spite of historical inaccuracy, unsurpassed injustice and challenge to unchallengeable power, for true harmony, balance and peace in the modern world, this past must be addressed and redressed.  

“Now is not the time to be afraid.  We must move forward now with courage and remember to make our decisions with our children and our children’s children in mind.”

Accordingly, we submit that the only equitable and lasting “mechanism” for such redress is through the International Court of Justice which is being asked to render an Advisory Opinion on the questions presented. 

Thank you, Pila maya yelo, Mitaku Oyasin
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