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INTRODUCTION

I have prepared this paper to provide a perspective from the viewpoint of Australian Aboriginals and Torres Strait Islanders on the conclusions and recommendations contained in the final report of the Special Rapporteur on the Study on treaties, agreements and other constructive arrangements between States and indigenous populations (E/CN.4/Sub.2/1999/20).

When Australia was colonised by the British in 1788, no intention was expressed by the British Crown to enter into any treaty or arrangement with the Aboriginal Peoples or Torres Strait Islander Peoples to occupy or use the land and resources of these Indigenous Peoples.  No arrangement has since been concluded.

The final report of the Special Rapporteur identifies actions which should be taken by States, and through international efforts, to pursue ‘constructive arrangements’ where formal and consensual arrangements do not exist, and recommends in all situations that special jurisdictions be established within States to deal exclusively with Indigenous Issues.

A BRIEF HISTORY OF AUSTRALIA AND RACE RELATIONS

The Australian Continent and surrounding islands have been exclusively owned and used by Aboriginal Peoples and Torres Strait Islander Peoples for many, many thousands of years.  Scientific recording identifies Aboriginal civilisation continued uninterrupted for at least 40,000 years and may have survived over 100,000 years.

While various theories of migration of the Aboriginal Peoples have been proposed, no scientific proof of migration has been established, and Aboriginal cosmology clearly establishes that the people are ‘born from the land’ and have binding spiritual kinship to the land, plants and creatures.  This complex relationship means that human conquest of lands, or trading or alienation of lands, is an impossible concept.

When the British Government claimed, by proclamation, the Australian lands in 1788, to establish a new penal colony after the American War of Independence concluded in 1783, no official regard was given to the territorial rights and interests of the Aboriginal Peoples and Torres Strait Islander Peoples.

The legal doctrine of terra nullius was claimed, and the Indigenous population were disregarded in law.  This disregard was officially confirmed in 1885 when Colonial Governor Bourke issued a proclamation denouncing and agreements made with the Aboriginal Peoples:

Whereas, it has been represented to me, that divers of His Majesty's Subjects have taken possession of vacant Lands of the Crown, within the limits of this Colony, under the pretence of a treaty, bargain, or contract, for the purchase thereof, with the Aboriginal Natives; Now therefore, I, the Governor, … do hereby proclaim … that every such treaty, bargain, and contract with the Aboriginal Natives … is void and of no effect against the rights of the Crown;

The British Government granted independence to the colonies of Australia, a grant of self-rule for British citizens, when the Commonwealth of Australian Constitution Act was passed in the British Parliament and proclaimed on 9 July, 1900.  Among the strongest arguments advanced for federation of the six Australian colonies were the need for a united approach to defence, and for a common policy to restrict the numbers of Chinese people entering the colonies.

The Constitution of Australia held no bill of rights, protection of human rights or prohibition of racial discrimination.  The Constitition disregarded the Indigenous population except to (i) prevent Aboriginal people being counted in the population census; and (ii) to allow the national government to make laws for all races of people except Aboriginal people.

Before, during and after the transition from colonial government to independent sovereign government, the Aboriginal Peoples and Torres Strait Islander Peoples held no rights in law as the first and traditional peoples of the land.  This status remained locked in Australian federal system until 1992 when the Mabo Case
 overturned the doctrine of terra nullius in Australia.  The High Court of Australia ruled that the Peoples of Mer (Murray Island) retained customary title over their land until such title might be extinguished by the ‘Crown’ by clear and plain intention.

The judgement drew international attention, as it was a rare example of traditional law being given a predominance over contemporary law, and being recognised within a national legal system. The High Court noted that the customary title could only be acquired by the Crown, not by other entities, and that the Crown could only acquire the customary title by a clear and plain intention.  The Australian Constitution also stipulated that federal acquisition of land could only occur with ‘just compensation’.  These limitations on the federal government’s capacity signified a measure of robustness in customary title.

However the true strength of the High Court decision comes about because of the existence of the federal Racial Discrimination Act 1975, which henceforth prevents the government from acquiring customary title through any act of racial discrimination, thus placing a limitation on government intentions to target Indigenous lands for development purposes.

The hard-won gains of the Indigenous Peoples of Australia, achieved after more than two hundred years without any legal status for their Indigenous existence within Australia, and surviving for most of that period in an oppressed, dispossessed and marginalised state, were soon diminished by the Australian Government through political actions of the parliament.

When the Mabo decision was handed down in 1992 the government was slow to recognise the enormous significance of the decision, and the effect upon Australian land and resource dealings.  It was not until late 1993 that the government realised legislation was necessary to fast-track resolution of disputes over land ownership.  The Native Title Act 1993 was passed by the parliament on 24 December 1993 and became operational from 1 January 1994.

The legislation had cautious support from the Indigenous community and was promised as one part of a three-part package:

1) Legislation to provide a framework for resolving land title disputes, without affecting the legal status of any customary title;

2) Reparation for lands lost during pre-Mabo acquisition by government; and

3) A ‘’Social Justice Package’ to address Aboriginal and Torres Strait Islander disadvantage.

By 1998 however (and following a change in government administration in 1996) the government promise was withdrawn.  The Australian Government passed the Native Title Act Amendment Act 1998 and abandoned any intention to adopt a social justice package.  The new arrangements under the amendment act altered the status of customary title to be subservient to any non-Indigenous title in Australia, raised barriers for ‘claims’ of customary title, established procedures for development of Aboriginal lands (without resolution of ownership rights) and retrospectively validated illegal acquisition of Aboriginal lands after the Mabo decision to 1998.

To thwart attempts by Indigenous people to use legal means to claim land rights, the Australian Government suspended the operation of the Racial Discrimination Act 1975 in regards to the native title laws.

In 1998 the UN Committee on the Elimination of Racial Discrimination (CERD) found that the Australian legislation was in breach of the International Convention on the Elimination of All Forms of Racial Discrimination and called upon the Australian Government to immediately suspend the operation of the Native Title Act Amendment Act 1998, and to enter into negotiations with the Indigenous Peoples to resolve disputes over the status of Indigenous title.

The Australian Government has refused to comply with this request and two subsequent decisions in 1999 by CERD, and the issue remains unresolved in Australia.

CALL FOR TREATY IN AUSTRALIA

In 1979 a group of prominent Australians, led by ‘Nugget’ Coombs lobbied the parliament with a proposal to invite Aboriginal people to negotiate a treaty with the Australian Government.  The treaty, according to the proposal, should contain provisions relating to:

i.

The protection of Aboriginal identity, languages, law and culture.

ii.
The recognition and restoration of rights to land by applying, throughout Australia, the recommendations of the Woodward Commission.

iii. 
The conditions governing mining and exploitation of other natural resources on Aboriginal land.

iv.
Compensation to Aboriginal Australians for the loss of traditional lands and for damage to those lands and to their traditional way of life.

v. The right of Aboriginal Australians to control their own affairs and to establish their own associations for this purpose.

In 1988 Aboriginal leaders formally presented the Australian Government with the Barunga Statement
 which called on the Commonwealth to pass laws providing a national elected Aboriginal and Islander organisation; a national system of land rights; and recognition of customary laws.  The statement also called on the Australian Government to support Aborigines in the development of an international declaration of principles for indigenous rights, leading to an international covenant, and called on the Commonwealth Parliament to negotiate a Treaty recognizing Indigenous prior ownership, continued occupation and sovereignty and affirming the Indigenous Peoples’ human rights and freedom.

The call for a treaty was repeated in Year 2000, by the Chairman of the Aboriginal and Torres Strait Islander Commission (ATSIC), during the Corroboree 2000 ceremonies.  The Chairman declared that ‘a commitment from Government to negotiate a treaty is essential’
 and his statement received widespread affirmation from supportive sections of Australian society.

Despite the support from many Australians, including political leaders, and the glaring absence of any arrangements or agreements with the Aboriginal Peoples and Torres Strait Islander Peoples - made prominent as an unavoidable issue by three decades of national political protests - the Australian Government has failed to achieve any constructive arrangements, as described in the treaty study of the Special Rapporteur.

CERTAIN CONCLUSIONS AND RECOMMENDATIONS FROM THE STUDY

In his report the Special Rapporteur presents, in discussion, a number of conclusions and recommendations which are of particular interest and relevance to the Australian experiences.  For example, the observation made in paragraph 288 of the report is that:

… should those indigenous people who never entered into formal juridical relations, via treaties of otherwise , with non-indigenous powers … wish to claim for themselves juridical status also as nations, it must be presumed until proven otherwise that they continue to enjoy such status.  Consequently, the burden to prove otherwise falls on the party challenging their status as nations.

A slightly different, less controversial, approach is taken in paragraph 254 of the report, presumably meant to encourage States to be more motivated to address the challenging issues:

“Considerable political will is required from all the parties concerned, but in particular from the non-indigenous political leadership in modern States… Juridical discussions and argumentation simply takes too long … and in many cases are prejudiced by centuries of sedimented rationale”

In Paragraphs 307-8 the report contains a recommendation for the establishment of a ‘new, special jurisdiction’ for addressing Indigenous issues, where the jurisdiction is separate from, and independent of, governmental structures.  The recommendation contains four distinct structures: a conflict resolution mechanisms, a body to draft new juridical/legal/legislative instruments, a judicial collegiate body, and an administrative arm.  In defining these arrangements, the Special Rapporteur acknowledges that many vested interests may be affected by the new jurisdiction and calls for strong political determination from the government leaders, combined with effective participation of Indigenous Peoples, to overcome resistance from vested interests.

The proposals at Paragraphs 307-8 are, in some context, duplicated at Paragraph 318 where the recommendation is for States to apply (or continue) provisions of national legislation and international standards ‘in the most favourable way for indigenous peoples’.

Looking to the international community, the Special Rapporteur recommends, in Paragraph 122 that the United Nations increase staff for Indigenous affairs, establish a register of Indigenous treaties, convene three workshops on treaty issues and establish an internet page dedicated to Indigenous issues.

EFFORTS IN AUSTRALIA FOR CONSTRUCTIVE ARRANGEMENTS

Having revealed that Australia has not concluded a treaty, agreement or constructive arrangements with the Aboriginal Peoples or Torres Strait Islander Peoples of Australia (and noting that the Native Title Act Amendment Act 1998 represented a negative and highly contentious attack on Indigenous rights), this paper now sets out six examples of where the Australian Government introduced, or attempted to introduce, some constructive arrangements but ultimately failed to maintain these arrangements

Federal jurisdiction and full-time Minister for Aboriginal Affairs:  In 1972 the Australian Government, (acting on a referendum in 1967, which changed the Constitution’s provision that the federal government could not legislate for Aboriginal people) announced its intention to manage Indigenous affairs at the national level, and appointed a full-time Minister of Aboriginal Affairs.  The positive nature of this arrangement has changed and recent government policies have emphasized the primacy of State responsibilities.  The Minister for Aboriginal and Torres Strait Islander Affairs has become a part-time responsibility in a portfolio including Immigration (Refugees) and Multicultural Affairs.

National Land Rights Legislation:  In 1984 the Australian Government announced its intention to implement national Land Rights legislation, with five key principles, through negotiations with Indigenous leaders.  In May, 1985 the government abandoned its plans because of electoral risks posed to a State Premier and his government.  In that State, Western Australia, the mining companies and the Opposition parties conducted a racially-based campaign suggesting that Aboriginal Peoples were going to close down mining in the State.  The legislation has never been re-visited and the five principles were abandoned in the development of Native Title legislation in 1993 and 1998.

Royal Commission Into Aboriginal Deaths in Custody:  The Royal Commission was established in 1987 following a prolonged period of campaigning by Aboriginal people.  The suspicious deaths of 99 Aboriginal and Torres Strait Islander people, between 1 January 1980 and 31 May 1989, were investigated and a ten-volume report was produced in 1991.  The Royal Commission, although it failed to recommend charges in any of the cases, presented 339 recommendations for widespread reforms of the legal and custodial systems.  The Royal Commission stressed, in its opening chapters, that the ‘empowerment’ of the Indigenous Peoples was a pre-requisite for any achievements of improvement.  In Year 2003, very little has changed as a result of the Royal Commission and its recommendations, and ‘empowerment’ is not an issue under consideration by the government.  Aboriginal people continue to be imprisoned at twenty times the rate of non-Indigenous people, and the rate of Aboriginal deaths in custody has not decreased; in fact, it appears to have increased.

Aboriginal Commissions:  In 1980 the Australian Government established the Aboriginal Development Commission (ADC) as a statutory authority managed by an Aboriginal/Torres Strait Islander Board.  The objective of the ADC was to promote Indigenous economic development, and the Commission had the provision of a ‘capital investment account’ which was intended to give it financial autonomy from the government’s annual budget processes.  This account was not successfully implemented, however, because the government failed to provide the capital for the fund, as intended.  The ADC and the Department of Aboriginal Affairs were subsumed in 1990 when the Australian Government established a new statutory authority, the Aboriginal and Torres Strait Islander Commission (ATSIC).  

ATSIC was structured following two years of consultation with Aboriginal and Torres Strait Islander people.  It is a national authority consisting of 35 regional councils and a national board of Commissioners.  The councilors are determined each three years by popular election around Australia, and the councilors then elect the national Commissioners.  Under the legislation ATSIC has responsibilities to protect Indigenous cultural heritage, advise government on policy and programs, and to administer grant programs for Aboriginal and Torres Strait Islander populations.  For the twelve years since its establishment, ATSIC has administered an annual program budget, in the vicinity of AU$1.0 billion, for housing, infrastructure, employment and social development program.

On 1 July 2003, using the government’s budget cycle and avoiding the need to change the legislation through the parliamentary processes, the Australian Government withdrew all funds to ATSIC, and gave the funds to a new government ‘department for Aboriginal affairs’.  ATSIC still exists but has been demoted to ‘advisory body’ status.  (In Indigenous affairs, we all know what that means.)

The government has also suspended the Chairman of ATSIC, the campaigner for a treaty, because he was convicted and fined, in a local court, for his role in intervening in a racial confrontation between police and Aboriginal people in Warrnambool, a rural Victorian town and his own ATSIC ‘electorate’.  The police took three months to lay nineteen charges against him.  At the end of the day the court convicted the Chairman for ‘obstructing police’ and imposed a fine of $700.  The government still refuses to re-instate him as the national elected leader of Aboriginal and Torres Strait Islander people.

The Council for Aboriginal Reconciliation Act 1991:  In 1991, after having been confronted with calls for a treaty, and after receiving the Barunga Statement (a bark petition from Aboriginal leaders) the Prime Minister of Australia undertook to establish a national authority to examine the ways in which reconciliation could be achieved between the Indigenous Peoples of Australia and the non-Indigenous population.  Legislation to establish and empower the Council of Reconciliation was passed in 1991.  The legislation was presented to the parliament as ‘bi-partisan’ legislation, i.e. having the support of the major political parties in the Parliament.  The legislation included the option for a ‘document of reconciliation’ – at the time, code for a ‘treaty’ or agreement - to be prepared by the Council as a result of its deliberations.  

Halfway through its term, in 1996, the Council’s progress was deliberately disrupted by the new government administration, which acted aggressively to change the Chairperson of the Council and impose its own parameters for any ‘reconciliation’.  Long before the council could complete its term, the government imposed the concept of ‘practical reconciliation’, which shifted emphasis onto welfare concepts, and emphasized government takeover of community-controlled programs for housing, employment, education and health.  This policy change, to many ‘reconciliationists’, represented a return to the 1960s values of a ‘White Australia Policy’.

Native Title:  When confronted with the High Court’s decision in the ‘Mabo’ case the Australian Government initially proposed to negotiate with Aboriginal Peoples and Torres Strait Islander Peoples to establish a new relationship.  The Native Title Act 1993, is legislation negotiated and ‘condoned’ by Aboriginal leadership.  The legislation contained some special provisions which would bring new benefits for Indigenous Peoples.  Also the government introduced legislation – the Indigenous Land Corporation (ILC) legislation – to establish a ‘buy-back’ program to provide land to those Indigenous peoples who could not re-gain their land through the Native Title process.  ATSIC was asked to prepare a ‘Social Justice Package’ to deal with outstanding issues through legislation, policies and programs.

However, by 1998, the Native Title Act had been dismantled and re-assembled as racist legislation (already described in this paper), and the Social Justice Package had been abandoned.  Fortunately the ILC legislation remains unchanged, but its operations became severely disrupted, almost dysfunctional, after the government revised appointments to the chair and board positions.

SUMMATION

The preceding pages reveal how Australia was colonized by the British Government without regard for the existence or rights of the Indigenous Peoples.  No treaties were attempted or concluded.  The Indigenous Peoples were without legal status until 1992, when the ‘Mabo’ case was determined.  The gains for the Aboriginal Peoples and Torres Strait Islander Peoples in legal status, arising from the ‘Mabo’ decision, have been attacked and subjugated by political action.

During the past three decades Indigenous calls for a treaty have been dismissed, mostly out-of-hand, by the government.  The government’s rationale has been that the Indigenous Peoples do not have legal standing to negotiate a peer agreement with government.

Various efforts by government, in moments of ‘good faith’, to establish ‘constructive agreements’ have failed to materialize or grow, mainly through ‘lack-of-will’ or ‘about-turns’ in the political system.  

Aboriginal Peoples and Torres Strait Islander Peoples, on the other hand, have insufficient political or legal clout to force the government into negotiations.  The legal rights of the Indigenous Peoples, as owners of territories, will remain effectively blocked by racist legislation of the government until that legislation is overturned by domestic or international action.

The Australian experiences, of racial oppression, of the attempts for constructive agreements, and of the failures, serve as important lessons in an international study on Indigenous treaties.  This paper argues that ‘political will’ is the very foundation of any movement forward, at the international and national levels, in establishing fair treaties and constructive agreements.
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