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Introduction
International instruments on the rights of indigenous peoples will be effective in improving the circumstances of indigenous peoples only if they support and encourage effective processes within states to address the exercise of indigenous rights.

Indigenous peoples live within modern nation states. Their rights exist in relation to the rights of nation states and in relation to the rights of other citizens within those states. The reconciliation of the prior rights of indigenous peoples and the rights of the state and other citizens is a challenging domestic exercise.

	To be effective, domestic processes for the recognition and implementation of indigenous rights will need to have legal and political legitimacy with both indigenous and non-indigenous citizens. To achieve legitimacy, processes will need to embody respect for the history and values of indigenous peoples, the legal and constitutional traditions of the state, and the political and cultural values of other citizens. Processes are therefore likely to vary from state to state.


The purpose of this paper is to describe Canada’s experience over the past 30 years in establishing modern treaty-processes which have legitimacy with Aboriginal
 and non-Aboriginal Canadians, and which are compatible with the legal and constitutional structures of Canada.

Modern Treaty-Making - The Canadian Context
In Canada, the primary process for achieving reconciliation between the prior rights of Aboriginal peoples and the rights of the Canadian state and other Canadians, is through the negotiation of treaties. Modern treaty-making in Canada encompasses 1) the negotiation of comprehensive land claim agreements which address Aboriginal rights and title to lands and resources and 2) the negotiation of self-government arrangements which provide for the implementation of the Inherent Right of Self-Government.

The process of modern treaty-making in Canada is an outgrowth of an historic tradition of treaty-making from colonial times. It is reflective of the particular legal and constitutional evolution of the Canadian state and the diversity of Aboriginal peoples within Canada.

· Canada has an historic tradition of treaty-making with Aboriginal peoples from colonial times. 

· Circumstances in Canada do not lend themselves to a “one size fits all” approach to addressing Aboriginal rights.

· There are over 600 Aboriginal communities across Canada constituting some 50 different Aboriginal nations or cultural groupings. (However, many of these Aboriginal nations have been disaggregated since European contact. As a result, modern land claim and self-government negotiations frequently occur with regional groups of Aboriginal communities or with individual communities.)
· Canada is a federal state, not a unitary state; provincial and territorial governments have jurisdiction over lands and resources and are therefore essential partners with Canada in the negotiation of arrangements for recognition and implementation of Aboriginal rights.

· Aboriginal rights in Canada are recognized as arising in common-law and are enforceable through the courts without the requirement for specific statutory or constitutional recognition by the state or by international instruments.

· Under common-law, the exact nature of Aboriginal rights may vary from Aboriginal group to Aboriginal group.

· In 1973, the Supreme Court of Canada recognized the continued existence of Aboriginal rights in parts of Canada. As a result, the Canadian Government established a policy for negotiation of Aboriginal land claims in those parts of Canada where Aboriginal land rights have not been addressed by treaties or other lawful means.

· In 1982, existing Aboriginal and treaty rights were recognized and affirmed in the Constitution of Canada. This constitutional recognition places significant limits on the ability of government to interfere with Aboriginal or treaty rights, and creates duties on government to justify any limitation on their enjoyment.

· In 1983, constitutional recognition was extended to rights acquired in modern land claim agreements.

· In 1995, the Government of Canada recognized the Inherent Right of Self-Government as an existing Aboriginal right and established a process for negotiation of treaty or non-treaty agreements to implement Aboriginal self-government.

· Court cases in Canada have led to the emergence of a significant body of law relating to Aboriginal and treaty rights. However, the courts have strongly urged negotiations as the most effective means for achieving reconciliation between Aboriginal rights and the rights of the state and other Canadians.

	“Ultimately, it is through negotiated settlements, with good faith and give and take on all sides, reinforced by the judgments of this Court, that we will achieve . . . a basic purpose of section 35(1) - “the reconciliation of the pre-existence of aboriginal societies with the sovereignty of the Crown.  . . . Let us face it, we are all here to stay.”

Delgamuukw v. B.C.,(1997) 3 S.C.R. 1010

 Lamer C.J. at para 186


The Nature of Modern Treaty-Making in Canada
In Canada, modern treaties are not just legal instruments for addressing rights. More importantly, modern treaties are instruments of relationship-building. They set out the framework for new political relationships between Aboriginal governments and other governments, and pave the way for new social and economic relationships and partnerships between Aboriginal peoples and non-Aboriginal Canadians. The negotiation of modern treaties is therefore not just a legal exercise; it is a demanding political and social exercise. At the end of the day, treaties must be supported and ratified both by Aboriginal peoples and by federal and provincial governments through legislation.

Modern land claim and self-government treaties in Canada are not designed to manage relationships between independent states, and they cannot be implemented through machinery outside the Canadian state. They are designed as Canadian constitutional instruments to manage relationships within the Canadian federation. Land claim and self-government arrangements do not operate parallel to, or in isolation from, the rest of Canadian society. Rather, they create a web of relationships within the Canadian state. 
	“An Indian treaty is unique; it is an agreement sui generis which is neither created nor terminated according to the rules of international law.”

Simon v. The Queen, (1985) 2 S.C.R. 387

Dickson C. J. at para 404


	“The constitutional objective is reconciliation not mutual isolation. ...Aboriginal peoples do not stand in opposition to, nor are they subjugated by, Canadian sovereignty. They are part of it.”


Mitchell v. Minister of National Revenue, (2001) 1 S.C.R. 911

 paras 133 and 135


Modern treaties specifically state that they are treaties within the meaning of the Constitution Act, 1982. Self-government agreements are explicitly negotiated to provide for the implementation of the Inherent Right of Self-Government within the Canadian constitutional framework. Modern treaties incorporate their own dispute resolution and arbitration mechanisms, and provide for use of the Canadian courts to address disputes over legal interpretation and enforcement of rights. There is a unique body of Canadian law relating to both the negotiation and interpretation of these treaties. Modern treaty-making has political support and legitimacy as a Canadian constitutional mechanism, for reconciling rights and building more positive relationships between Aboriginal and non-Aboriginal Canadians. Aboriginal parties to modern treaties frequently describe these treaties as their terms of union with Canada.

	" It is a triumph because under the treaty, the Nisga’a people will join Canada and British Columbia as free citizens, full and equal participants in the social, economic and political life of the province and, indeed,  the country. . . the treaty proves beyond all doubt that negotiation -- not lawsuits, not blockades, not violence --are the most effective, honourable way to resolve aboriginal issues in this country.”

Dr. J. Gosnell, Chief Negotiator for the Nisga’a Nation, speaking to the Legislative Assembly of British Columbia

December 2, 1998


Self-government agreements provide demonstration of the interdependency embedded in these new treaty relationships. Self-government agreements recognize that the financing of Aboriginal self-government is a shared

responsibility among Aboriginal(governments and federal and provincial governments. The agreements generally do not create rights or entitlements to programs and services. Instead, they set out a process to periodically negotiate fiscal agreements and program and service arrangements so that Aboriginal citizens can enjoy the same access to programs and services as other Canadians. Some programs and services may be provided by the Aboriginal governments; others will be provided by the federal or provincial government. The program and service arrangements are intended to evolve over time, just as federal/provincial arrangements evolve within Canada.

The Emergence of Modern Treaty-Making
Canada's modern treaty-making processes are rooted in the historic traditions of treaty-making in Canada. From the beginning of European settlement, treaties of peace and friendship and other treaties established political relationships, military alliances, and regulated commerce and land issues between the colonizing powers and the Aboriginal nations and tribes of what is now Canada. 

In 1763, the British Crown issued a Royal Proclamation providing that only the Crown could enter into arrangements with Aboriginal peoples regarding their land rights. Subsequently, treaties became the standard mechanism by which the Crown addressed Aboriginal rights and interests in lands to facilitate settlement. Following the creation of Canada in 1867, the Canadian federal government assumed responsibility for Indians and lands reserved for Indians. From 1867 to 1923, the Canadian government negotiated treaties covering most of central and western Canada and parts of the north. 

From 1923 to 1973 treaty-making in Canada came to a halt for fifty years. The political and treaty relationships between the Crown and Aboriginal peoples increasingly gave way to a wardship relationship during which time the federal government assumed responsibility for the administration of Indian communities, their lands and assets and for the provision of programs and services.

In the 1960s, however, Aboriginal political movements in Canada mounted court challenges and political actions to reassert and protect both Aboriginal and treaty rights. In 1973, the Supreme Court of Canada recognized the continuing existence of Aboriginal rights in Canada.

As a result, in August 1973, the Canadian government released a policy statement re-affirming Canada's commitments to honour historic treaties and undertaking to negotiate Aboriginal land claims in those parts of Canada where such claims had not been addressed by treaties or other lawful means. 

For the Canadian government, the object of the 1973 Comprehensive Land Claims Policy was to negotiate a contractual resolution of Aboriginal claims to lands and resources. This was to be achieved by securing a release of undefined Aboriginal rights in exchange for defined land rights, economic benefits and financial transfers as set out in the land claim agreements. By contrast, for Aboriginal parties, these negotiations were seen as a forum to negotiate their broader political relationships with federal and provincial governments, including recognition of Aboriginal governance rights, land rights, and other measures to ensure their cultural, social and economic future as Aboriginal peoples.

In brief, the 1973 Comprehensive Land Claims Policy started the parties upon a path of reconciling different objectives and very different views on the basis of negotiations on the scope and nature of Aboriginal rights. This tension over the underlying nature of the negotiations and the different objectives of the parties is reflected in the agreements that have been achieved over the past 30 years. The negotiation process has not led to a standard body of modern treaties in Canada. Instead, it has produced a variety of agreements which reflect the circumstances in which they were negotiated and changing legal, policy and constitutional context in which negotiations have occurred.

The Evolution of Modern Treaty-Making
Since 1973, Canada's policy for the negotiation of Aboriginal land claims has evolved into a much broader policy framework for negotiation of modern treaty relationships that addresses both Aboriginal land rights and governance rights.

The journey towards modern treaty-making launched by Canada's 1973 Comprehensive Land Claims Policy has followed a course that no one could have predicted 30 years ago. Establishing and maintaining effective modern treaty-making processes in Canada over the past 30 years has been a difficult exercise. Success has required continuing innovation in policy and continuing innovation in process.

Comprehensive Claims Policy Transformed
The comprehensive claims process was initiated by Canada to secure contractual and legislative settlement of Aboriginal land claims. The 1982 constitutional recognition of Aboriginal and treaty rights initiated a process of transforming comprehensive land claim negotiations into a process for negotiating constitutionally protected modern treaty agreements.

Prior to 1982, the framework for land claim negotiations was largely set by federal policy. Since 1982, constitutional protection of Aboriginal rights and the

emerging body of law regarding Aboriginal rights have significantly shifted the ground rules for land claim negotiations. The federal policy approach had to adapt to a new legal environment which significantly limits the ability of government to interfere with Aboriginal rights. This has created a new balance in negotiations. It has also re-enforced a requirement for interim measures and capacity-building measures to ensure consultation with Aboriginal parties on proposed regulatory and development activities which might infringe Aboriginal rights while treaty negotiations are proceeding.

The Supreme Court of Canada has characterized the recognition of Aboriginal rights in the Constitution Act 1982 as providing a solid constitutional base upon which subsequent negotiations can take place. 

Alternatives to the Surrender of Aboriginal Land Rights
Canada's Comprehensive Claims Policy has faced consistent criticism both nationally and internationally on the issue of the surrender of Aboriginal rights. To achieve certainty for land and resource rights, treaties in Canada have required the Aboriginal party to surrender their Aboriginal rights to lands and resources in exchange for the rights and benefits set out in the modern treaty. Aboriginal parties have consistently condemned this requirement.


	Canada has been pioneering new approaches to achieving certainty for lands and resources which do not require the surrender of Aboriginal rights. New approaches have been approved and used in recent treaties and additional approaches are being developed in consultation with Aboriginal parties. 




The Nisga’a treaty, which was concluded in 2000, achieves certainty of rights without a requirement for surrender of Aboriginal rights. Instead, the parties agreed that Nisga’a Aboriginal rights would continue as modified by the treaty. The Tlicho treaty, which was signed in August of 2003, uses yet another approach. The Tlicho have agreed not to assert or exercise their rights to lands resources as except as set out in the treaty. We are now beginning to see a menu of options and alternatives to surrender of rights that may be acceptable at many treaty tables across the country.

The Recognition of Aboriginal Self-Government Rights in Treaties
In 1995, the Canadian government recognized the Inherent Right of Self-Government as an existing Aboriginal right within section 35(1) of the Constitution Act, 1982. In so doing, it set out a policy for implementation of the Inherent Right of Self-government through negotiation of practical self-government arrangements which operate within the framework of the Canadian constitution. The self-government arrangements can be set out in legislated non-treaty agreements, or they can be negotiated as constitutionally protected treaty arrangements.

Self-government negotiations provide for the recognition of Aboriginal governments which are established under constitutions approved by the Aboriginal parties. The agreements describe the lawmaking powers of Aboriginal governments on a wide range of matters internal to Aboriginal communities. These lawmaking powers can include citizenship, language, culture, education, land management, child welfare, regulation of local businesses, housing and social services. The agreements set out rules for resolving conflicts between Aboriginal and federal provincial laws. On most matters which are strictly internal to Aboriginal communities, Aboriginal laws prevail in the event of conflict.

National interest powers related to Canadian sovereignty, defence, external relations, international trade, regulation of the national economy, criminal code and protection of health and safety of all Canadians are reserved for the federal government. These powers are not negotiable as part of Aboriginal self-government arrangements.

In addition to law-making powers, self-government agreements set up the framework for new fiscal relationships between Aboriginal governments and federal and provincial governments to ensure that Aboriginal citizens have access to programs and services comparable to other Canadians.

This expansion of the scope of modern treaty-making to include not only Aboriginal land rights but also self-government rights has resulted in a further shift in the focus of treaty-making. While treaties continue to serve as legal instruments for the reconciliation of rights, increasingly treaties are negotiated as instruments of relationship. They establish the framework for ongoing political, and financial relationships between Aboriginal governments and other governments within the Canadian federation.

New Approaches to Implementation of Modern Treaties



In 1986, Canada established a requirement that modern land claim agreements be accompanied by implementation plans. These plans provide a more orderly approach for fulfilling the treaty obligations. However, treaties are more than a

list of specific rights and obligations. Particularly with the inclusion of self-government in treaties, there is a need to move beyond a transactional approach to implementation, which records whether specific obligations have been fulfilled, to develop a more intergovernmental relationship approach to managing ongoing and emerging issues.

Modern treaties already provide for joint implementation committees, arbitration mechanisms and access to Canadian courts to resolve implementation issues. If treaties are to function as part of the constitutional fabric of Canada, new intergovernmental mechanisms may be required to successfully manage and implement these relationships on an ongoing basis. For example, in Yukon, First Nation governments and the federal and territorial governments have recently established an intergovernmental forum as a means for coordinating the exercise of their governmental powers and delivery of programs and services within the territory. This forum was not contemplated in any treaty, but it is indicative of the type of machinery that may evolve to manage modern treaty relationships within the Canadian federation.

Mandating of Treaty Negotiations
Modern treaty-making processes in Canada have required significant innovation in terms of mandating. There is no “one size fits all” model of treaty-making in Canada. While there are many common elements and approaches, each treaty is a unique accommodation amongst the Aboriginal parties and the federal and provincial or territorial governments involved. Policies have had to incorporate significant innovation to address the diverse circumstances of Aboriginal peoples, the differing perceptions of provincial and territorial governments and interests of non Aboriginal citizens in various parts of Canada. 

Given the diversity in treaty negotiations across the country, and the fact that these negotiations create constitutional arrangements, the federal government instituted a mandating process in 1986 that requires a Cabinet-approved mandate for each treaty negotiation table. These mandates ensure consistency on essential elements of treaty policy across the country, but provide the flexibility to secure political direction for negotiation of unique elements


necessary to achieve workable treaties with different First Nations or Aboriginal groups. This mandating process by the Canadian cabinet ensures that there is political direction and support for treaty negotiations at the highest levels within the Canadian government.

These mandates have become vehicles for policy evolution. Criticism of Canada's treaty-making policies is often based on broad generalizations which ignore the policy evolution that has occurred, and the flexibility and unique solutions that have been pioneered at treaty tables through specific mandates. To truly appreciate the evolution of treaty-making in Canada, it is necessary to look beyond policy statements and generic criticisms to examine the creative

arrangements that have been negotiated and are being negotiated at various treaty tables across the country.


The British Columbia Treaty Process
In the Province of British Columbia, Canada has established specialized machinery to oversee treaty negotiations. Approximately half of the Aboriginal communities in Canada who have unresolved Aboriginal land claims are located in British Columbia. To address this large volume of outstanding claims, Canada, British Columbia (B.C.), and B.C. First Nations (represented by the First Nations Summit) agreed in 1993 to establish a tripartite B.C. Treaty Process. The process, established by legislation, includes a B.C. Treaty Commission with representatives named by the three parties. The Commission has a mandate to oversee the treaty process, including the acceptance of claims, funding for negotiations, and interventions to facilitate negotiations. There are currently over 40 active negotiations tables.

Over the past year, the parties have approved a number of measures designed to accelerate negotiations. As a result, four agreements-in-principle have been reached this past year and significant progress has been made at a number of other tables.

Public Participation and Support
Modern treaty-making in Canada is very much a political process. Its success depends upon the continued support of the Canadian public. Treaties must ultimately be ratified through legislation passed by the Canadian parliament and the affected provincial or territorial governments. It has therefore been essential to develop mechanisms to educate, inform and provide for public input into Canada's treaty-making processes. Both the successful negotiation and the successful implementation of modern treaties requires Aboriginal parties and federal and provincial governments to build relationships with non-Aboriginal citizens as treaty negotiations proceed.

Incremental Approaches to Treaty-Making
In Canada's experience, modern treaty-making is about engineering fundamental changes in relationships between Aboriginal peoples, federal and provincial governments, and other Canadians. These processes of change take time. In practice, treaty negotiations in Canada have taken an average of 15 years to reach Final Agreements, and a further 10 years to complete the initial implementation phase.

Canada has traditionally required the conclusion of a final treaty settlement prior to implementation. Given the length of time it takes to negotiate treaties, consideration is being given to new incremental approaches to treaty-making whereby the parties can share in the benefits of development and build capacity as they negotiate. These incremental approaches to treaty-making could include a sectoral treaty on a particular resource such as fisheries. Or, they could include time-limited arrangements which would provide for certain development activities to proceed and a sharing of economic benefits while the parties continue their efforts to negotiate an overall treaty arrangement.

Effectiveness of Modern Treaty-Making
Canada’s processes of modern treaty-making have achieved significant success. Since 1973, modern treaty-making processes in Canada have resulted in the conclusion of 15 modern treaty or land claim agreements. Another five Final Agreements are proceeding to ratification this year. Overall, these modern treaties have addressed Aboriginal land rights in approximately 40 percent of Canada's land mass. They include over 80 Aboriginal communities with approximately 70,000 members.







Through these modern treaties, Aboriginal groups have secured ownership of over 600,000 square kilometres of land, (an amount of land greater than the area of France, Switzerland and Belgium combined). These settlements have provided Aboriginal groups with control of capital transfers exceeding 2.4 billion dollars. These treaties also include a variety of other economic benefits and opportunities including guarantees for participation in land and resource management systems, guarantees for traditional harvesting rights and other cultural rights associated with the land, a share of the royalties which government collects from mineral and oil and gas development, and employment and economic benefits for major development projects.

In addition, many of these modern treaties address political rights and self-government rights. The Nunavut Land Claim Agreement provided for the creation of the Nunavut territory with a public government which is controlled by the Inuit majority. In Yukon, land claim agreements are accompanied by non-treaty self-government agreements. Eight of the 14 First Nations in Yukon are currently

self-governing and another three agreements are proceeding to ratification this year. The Nisga’a Treaty, concluded in 2000, includes constitutionally protected self-government powers for the Nisga’a Nation. The treaty signed with the four Tlicho communities in the Northwest Territories in August 2003 includes self-government arrangements. The land claim agreement of the Labrador Inuit, which is currently under ratification, also includes provisions for the creation of Inuit regional and community governments. 

Aboriginal governments and settlement corporations established through land claim agreements have had a successful track record. They have been stable, profitable and accountable to their membership. They have invested in community and cultural well-being. They have generated profits, promoted business and diversified the economic basis of their communities. For example, Makivik Corporation, which represents the Inuit of Northern Québec, has supported and developed the traditional harvesting economy of their communities. At the same time the Inuit have become major participants in the broader economy. They are the owners of a major airline. They own construction companies and are partners in northern shipping ventures and commercial fisheries.
 In British Columbia, the first annual report on implementation of the Nisga’a treaty demonstrates that it is already providing major economic opportunities in fishing, tourism, and other sectors.
 Overall, modern treaties are providing First Nations and Inuit with governance, powers  economic tools and land and resource benefits which are contributing significantly to their self-reliance, cultural well-being, and their successful participation in the broader Canadian economy.


Current Level of Treaty Negotiation
The current level of participation in treaty negotiations in Canada is testimony to the fact that modern treaty-making processes can work, and that negotiations are the most effective means of achieving reconciliation within the Canadian context. There are over 80 active comprehensive land claim and self-government negotiation processes across the country involving over 200 First Nation and Inuit communities.

Aboriginal land claims remain outstanding in approximately 20 percent of Canada, primarily in British Columbia, parts of Québec, Atlantic Canada, and parts of the Northwest Territories. There are currently over 50 accepted claims in British Columbia involving 124 First Nations with some 77,000 members. Negotiations are actively proceeding at 40 treaty tables in British Columbia. Four of these tables have recently reached agreement-in-principle. In other parts of Canada, comprehensive land claims are being addressed through some 20 negotiation processes involving over 100 Aboriginal communities and over 90,000 potential beneficiaries. Five final treaty agreements are proceeding to ratification over the next 12 months.

Since 1995, most comprehensive land claim negotiations also include self-government negotiations. Self-government negotiations are also proceeding in other parts of Canada with Aboriginal communities who have historic treaties or existing Land Claim Agreements.

Concluding Observations
Over the past 30 years, Canada's Comprehensive Land Claims Policy has evolved from an initiative to achieve contractual resolution of land claims, into a process of modern treaty-making with constitutional status. These treaties are not merely legal instruments for the resolution of claims. They set up the framework for new relationships within the Canadian federation which provide certainty with respect to lands and resources, and predictability and clarity for the exercise of Aboriginal self-government. These treaty-making processes, no matter how difficult, continue to offer the best means for achieving a reconciliation between the prior presence of Aboriginal peoples and the sovereignty of the Crown.

The Canadian experience with modern treaty-making indicates that the following features are important for effective treaty-making processes.

· Treaty-making processes must have legitimacy with both Aboriginal and non-Aboriginal citizens.

· Treaty-making processes need a domestic legal foundation which provides recognition of Aboriginal rights in a manner which is compatible with the legal and constitutional structures of the state.

· Effective and sustained treaty-making will require that treaties focus on more than legal reconciliation of rights. Treaties must also establish the foundation for new political, social and economic relationships which will improve the social conditions of Aboriginal peoples.

· The achievement of political support for treaties will require public education and the demonstration that treaties provide mutual benefit to Aboriginal and non-Aboriginal citizens.


· Effective treaty processes require political commitment and mandating at the highest levels within the state.

· Treaties establish ongoing relationships that require implementation planning, dispute resolution mechanisms and other ongoing mechanisms within the state to manage and sustain the treaty relationships.

· Given the length of time it can take to negotiate new treaty relationships, treaty processes may need to incorporate mechanisms which provide for incremental approaches and which build capacity as negotiations proceed.

Canada's negotiation policies and processes will need to continue to evolve to achieve workable treaties in different parts of the country. These treaties operate as part constitutional framework of Canada. There will be a continuing need in Canada to develop new mechanisms for managing ongoing governmental and treaty relationships at both the political and operational level.

�	“Aboriginal” in the Canadian context is the same as “indigenous” in the international context.


 Both terms are therefore used in this paper.


�	Makivik Corporation Annual Report, October 1, 2001 to September 30, 2002, Kuujjuaq


�	Prosper, Nisga’a Final Agreement 2001-2002 Annual Report, Ottawa, December 2002





